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Preface 

Few  branches  of  modern  law  are  of  greater  importance  than 
that  relating  to  labor  unions,  and  none  present  more  difficult 
questions  for  solution,  than  that  part  of  it  which  relates  to 
trade  disputes.  The  great  increase  of  litigation  in  recent  times 
is  demonstrated  by  the  fact  that  the  earliest  case  of  which  there 
is  any  mention  was  decided  prior  to  the  year  1720,  and  that  most 
of  the  cases  on  the  subject  have  been  decided  within  the  past 
two  decades.  This  increase  is  due  to  the  recent  tremendous 
growth  of  combinations,  both  of  labor  and  capital,  and  to  the  new 
questions  which  are  continually  being  presented  for  judicial  set- 
tlement because  of  the  changed  economic  conditions  resulting 
therefrom. 

The  principal  questions  in  labor  union  law,  in  the  order  of  their 
relative  importance  are,  1st,  The  law  relating  to  trade  disputes. 
2d,  The  law  relating  to  the  internal  administration  of  unions.  3rd, 
The  law  relating  to  the  protection  of  union  labels.  In  respect  of 
the  two  latter  subdivisions,  no  questions  of  particular  difficulty  are 
presented,  although  the  courts  have  not  always  been  in  entire  ac- 
cord on  questions  relating  to  union  label  law.  There  is,  however, 
a  great  lack  of  harmony  in  the  decisions  relating  to  trade  disputes, 
and  many  of  them,  it  is  believed,  are  erroneous  in  principle,  and 
oppressive  and  unjust  to  organized  labor.  In  this  category  may 
be  placed  decisions  which  hold  without  qualification  that  strikes 
or  threats  of  strikes  to  procure  the  discharge  or  prevent  the  em- 
ployment of  workmen  are  unlawful  and  criminal,  as  being  an  un- 
warrantable interference  with  the  business  of  the  employer,  and  an 
invasion  of  the  rights  of  the  workmen  against  whom  these  acts  are 
directed,  l  denying  unions  the  right  to  exercise  disciplinary  meas- 
ures, in  accordance  with  their  rules  and  by-laws,  to  compel  insub- 
ordinate members  to  join  in  a  lawful  strike  or  continue  on  strike 
after  going  out,2  holding  that  all  picketing  is  unlawful,8  enjoining 
unions  at  the  instance  of  an  employer  against  whom  a  strike  is  in 
operation  from  giving  strike  pay  or  using  its  funds  in  furtherance 
of  picketing,4  requiring  defendants  against  whom  a  writ  of  injunc- 

1  See  section  35. 

2  See  section  148a. 
8  See  section  168. 
'See  section  65. 
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tion  defective  and  ambiguous  in  its  terms  has  been  awarded,  to  as- 
certain— or  more  properly  speaking  to  attempt  to  ascertain — what 
is  prohibited  by  reading  the  writ  in  connection  with  the  bill,5  re- 
fusing the  protection  of  courts  of  equity  to  prevent  the  infringe- 
ment of  union  labels,  in  the  absence  of  special  legislation  expressly 
designed  for  their  protection,6  and  holding  that  the  words  * '  union- 
made"  on  a  label  import  that  the  goods  to  which  the  label  is  at- 
tached were  owned  or  manufactured  or  sold  by  the  union  itself  and 
that  the  placing  of  such  words  on  a  label  does  not  satisfy  the  re- 
quirements of  a  statute  designed  for  the  protection  of  union  labels, 
which  provides  that  the  label  must  announce  that  the  articles  to 
which  they  are  attached  were  made  by  a  member  or  members  of 
the  union  adopting  the  label.7 

On  the  other  hand  there  are  decisions  in  which  the  courts  seem 
to  have  erred  on  the  side  of  organized  labor.  Thus  there  are  a  lim- 
ited number  of  decisions  which  hold  that  a  combination  of  work- 
men may  withhold  or  threaten  to  withhold  their  patronage  or  labor 
from  those  who  have  business  relations  of  any  sort  with  the  person 
whom  the  combination  is  seeking  to  coerce  into  a  compliance  with 
its  demands.8  This  is  the  so-called  "secondary  boycott"  and  the 
reasons  for  holding  it  unlawful  *  are  so  strong  that  it  is  not  prob- 
able that  the  doctrine  of  these  cases  will  ever  acquire  any  perma- 
nent foothold  in  the  jurisprudence  of  this  or  any  other  country. 
There  are  also  decisions  in  which  it  is  said  that  members  of  a  union 
acting  in  concert,  have  an  absolute  right  to  quit  or  threaten  to  quit 
their  employment.10  If  this  were  so,  they  might,  without  liability 
civil  or  criminal,  adopt  this  course  to  procure  the  discharge  or  pre- 
vent the  employment  of  workmen  from  purely  malevolent  motives, 
and  without  expectation  of  betterment  for  themselves;  or  (as  has 
sometimes  been  done)  to  force  their  employer  to  pay  a  fine  imposed 
on  him  by  the  union,11  or  to  pay  fines  imposed  on  insubordinate 
members  of  the  union  in  his  employ,"  or  in  furtherance  of  any 
other  scheme  of  blackmailing  or  extortion. 

6  See  section  127. 
8  See  section  361. 

7  See  section  370. 

8  See  sections  76,  77. 

9  See  sections  84-90. 
"See  section  35. 

u  See  sections  45,  46. 
"See  section  47. 
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Within  recent  times  much  legislation  relating  to  labor  unions 
has  been  enacted.  Some  of  it  expressly  legalizes  labor  unions, 
which  is — so  far  as  the  law  in  the  United  States  is  concerned, — 
merely  declaratory  of  the  common  law,  and  enumerates  the  objects 
for  which  combination  is  lawful;  and  in  a  majority  of  the  states 
statutes  have  been  enacted  for  the  protection  of  unions  in  the  use 
of  their  labels,  a  matter  of  the  greatest  economic  importance  to 
them.  Statutes  have  also  been  enacted  authorizing  the  incorpora- 
tion of  unions,  for  the  arbitration  of  trade  disputes,  and  for  boards 
of  conciliation  to  assist  in  the  settlement  thereof.  Thus  far  the 
legislation  is,  no  doubt,  commendable,  but  in  fostering  and  protect- 
ing labor  unions,  statutes  have  been  enacted  which  are  plainly  in 
violation  of  organic  law.  Of  this  character  are  statutes  which  pro- 
hibit employers  from  discharging  or  threatening  to  discharge  an 
employe  for  joining  a  union  or  for  not  withdrawing  from  a  union 
to  which  he  belongs,  or  from  making  it  a  condition  of  granting  em- 
ployment that  the  applicant  shall  refrain  from  joining  a  union,  or 
that  he  shall  withdraw  from  a  union  to  which  he  belongs.  This 
legisaltion  is  obviously  unconstitutional  on  several  grounds  and  it 
has  been  uniformly  so  held.  In  England  also,  legislation  has  been 
enacted,13  the  provisions  of  which  are  in  a  high  degree  oppressive 
and  unjust  to  those  who  are  not  members  of  trade  unions.  The 
effect  of  one  of  the  sections  of  the  act  is  to  abrogate,  SQ  far  as 
acts  done  in  contemplation  or  furtherance  of  trade  disputes  are 
concerned,  the  doctrine  laid  down  in  the  leading  case  of  Quin  v 
Leathern,14  and  upheld  by  the  weight  of  authority  both  in  England 
and  America  that  an  act  lawful  for  an  individual  may  give  rise  to 
civil  liability  when  committed  by  a  combination  of  individuals. 
Another  section  of  this  statute  abrogates  the  common  law  liability 
for  inducing  breaches  of  contract,  if  the  acts  inducing  the  breach 
are  committed  in  contemplation  or  furtherance  of  a  trade  dispute, 
and  the  provisions  of  the  section  seem  broad  enough  to  include  any 
means  to  induce  the  breach.  "The  general  nature  of  the  act"  it 
has  been  said,  "is  in  entire  contradiction  of  those  doctrines  of  per- 
sonal freedom  and  equality  before  the  law  which  have  hitherto 
been  its  main  object  and  aim." 

u  Trade  Disputes  Act  of  1906. 

U1901  A.  C.  495. 

"Farwell,  J.  in  Conway  v  Wade,  [1908]  2  K.  B.  844,  855. 
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The  writer  desires  to  acknowledge  his  obligations  to  William 
Mack,  editor-in-chief  of  Cyc,  and  John  Lehman  of  the  New  York 
Bar,  for  valuable  suggestions  in  respect  of  the  classification  and 
indexing  of  the  topics  considered,  to  Martin  H.  Manion  of  the  New 
Orleans  Bar,  for  a  valuable  form  of  pleading  incorporated  in  the 
appendix  of  this  work,  and  to  B.  P.  Hill  of  New  Orleans,  for  careful 
and  efficient  clerical  assistance. 

In  the  preparation  of  this  work,  all  the  American,  English  and 
Canadian  cases  have  been  used,  and  in  order  to  round  out  and  com- 
plete some  of  the  chapters  it  has  been  found  necessary  to  cite  a 
considerable  number  of  decisions  which  by  reason  of  their  close 
analogy  to  the  subject  under  consideration  might  with  propriety, 
be  so  cited.  As  already  stated  there  is  a  great  lack  of  harmony  in 
the  decisions  relating  to  trade  disputes,  and  much  of  the  litigation 
arising  therefrom  is  probably  due  to  the  unsettled  state  of  the  law. 
An  attempt  has  been  made  in  this  work  to  ascertain,  and  apply 
the  elementary  principles  of  the  law  of  torts  and  conspiracies  on 
which  a  correct  determination  of  questions  arising  out  of  this  liti- 
gation must  rest.  It  is,  of  course,  axiomatic  that  no  principle  be- 
comes established  in  the  development  of  labor  union  law  which  does 
not  operate  equally  upon  both  employer  and  employe,  who  stand 
upon  a  plane  of  perfect  equality  before  the  law,  enjoying  the  same 
rights  and  amenable  to  the  same  restrictions.16  But  the  great  diffi- 
culty, which  confronts  employer  and  employe  alike,  is  to  ascertain 
from  the  mass  of  conflicting  decisions  what  these  rights  and  re- 
strictions are.  In  the  fullest  recognition  of  the  equality  and  mu- 
tuality thereof,  it  has  been  said,  "lies  the  peace  of  capital  and 
labor,  for  so  they,  like  nations  with  equally  well  drilled  and 
equipped  armies,  will  make  and  keep  treaties  of  peace  in  the  fear 
of  the  cost  and  consequences  of  war. ' ' 

18  As  a  concrete  illustration  of  this  principle  the  following  may  be  given:  A 
boycott  of  capital  by  labor  being  unlawful  and  criminal,  by  parity  of  reasoning, 
a  boycott  of  labor  by  capital  is  equally  under  the  ban  of  the  law.  Accordingly 
an  injunction  was  awarded  by  Judge  Fitzgerald  of  the  Supreme  Court  of  New 
"York  (Walsh  v  Building  Trades  Employers'  Assoc.,  New  York  Law  Journal, 
March  29th,  1910),  enjoining  an  association  of  employers  from  boycotting 
the  members  of  a  labor  union.  This  case  is  cited  here  because  decided  too 
late  to  be  incorporated  in  the  text. 

17  Judge  Baker,  in  Iron  Moulders'  Union  v  Allis-Chalmers  Co.,  166  Fed.  at 
p.  52. 
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CHAPTER  I. 


DEFINITION  OE  DESCRIPTION. 

§  1.  The  terms  " labor  union"  and  " trade  union"  are  customarily 
used  as  meaning  the  same  thing,  but  while  all  " labor  unions"  are 
" trade  unions,"  the  converse  of  this  is  not  true.  ''Trade  union" 
is  a  broader  term  than  ' '  labor  union ' '  in  that  it  embraces  combina- 
tions of  employers  as  well  as  of  laborers.  This  distinction,  as  will 
be  presently  shown,  finds  legislative  recognition  in  the  English 
Trade  Union  Act  of  1871.  The  terms  have  been  variously  defined 
as  follows : 

Trade  Unions:  "An  association  of  laborers  for  their  mutual  ben- 
efit."1 

"A  combination  of  workmen  of  the  same  trade  or  of  several  al- 
lied trades  for  the  purpose  of  securing  by  united  action  the  most 
favorable  conditions  as  regards  wages,  hours  of  labor,  etc.,  for  its 
members,  every  member  contributing  a  stated  sum,  to  be  used  pri- 
marily for  the  support  of  those  members  who  seek  to  enforce  their 
demands  by  striking  and  also  as  a  benefit  fund. ' ' 

"An  organized  association  of  workmen  skilled  in  any  trade  or 
industrial  occupation,  formed  for  the  protection  and  promotion  of 
their  common  interests,  especially  to  secure  remunerative  wages 
for  their  labor."8 

' '  A  combination  among  workmen  for  the  purpose  of  maintaining 
their  rights  and  privileges,  with  respect  to  wages,  hours  of  labor 
and  the  like."4 

"A  combination  for  regulating  the  relations  between  workmen 
and  masters,  workmen  and  workmen,  or  masters  and  masters,  or 
for  imposing  restrictive  conditions  on  the  conduct  of  any  business. ' ' 

"Such  combination  temporary  or  permanent  for  regulating  the 
relations  between  workmen  and  masters,  or  between  workmen  and 
workmen,  or  between  masters  and  masters,  or  for  imposing  re- 
strictive conditions  on  the  conduct  of  any  trade  or  business,  as 
would  if  this  act  had  not  been  passed,  have  been  deemed  to  have 

1  English  Law  Dictionary.  *The  American  Dictionary. 

*  Century  Dictionary.  B  Encye.  Brit,  xxiii,  499. 

'Standard  Dictionary. 
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been  an  unlawful  combination  by  reason  of  some  one  or  more  of 
its  purposes  being  in  restraint  of  trade. " 

Labor  Unions:  "A  labor  union  frequently  spoken  of  as  a  trade 
union  is  an  association  of  workmen,  usually  but  not  necessarily 
employed  in  the  same  trade,  for  the  purpose  of  combined  action 
in  securing  the  most  favorable  wages  and  conditions  of  labor." 

"A  union  or  society  of  workmen  for  the  purpose  of  mutual  sup- 
port and  encouragement;  a  trade  union. " 

"Any  union,  association,  federation,  organization,  by  whatever 
name,  of  working  men  or  women,  or  both,  incorporated  or  unin- 
corporated, whether  such  union,  association,  federation,  or  organ- 
ization be  international,  national,  interstate,  state,  or  local,  or 
whether  comprising  only  one  local  union,  association  or  organiza- 
tion or  any  number  of  local  unions,  associations  or  organizations. ' ' 

Perhaps  as  good  a  definition  or  description  of  a  labor  union  as 
any,  is  an  association  of  workingmen  of  the  same  or  of  allied  trades 
or  occupations,  the  usual  purposes  of  which  are  the  regulation  of 
their  relations  with  their  employers,  the  securing  of  better  terms 
of  employment,  the  elevation  of  their  moral,  social  and  intellectual 
condition,  and  the  assistance  financially  or  otherwise  of  members  in 
time  of  sickness,  poverty  and  distress. 

•Trade  Union  Act  1871,  §23,   (34  8 Century  Dictionary. 

&  35  Viet,  c  31).  "Homer's   Anno.   Stat.    Indiana, 

7  Labor  Unions,  24  Cyc.  816  (Citing  (1901)  §6524k. 
Cyclopedic  Law  Dictionary). 
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THE  EIGHT  OF  WORKINGMEN  TO  COMBINE  AND  THE  PUR- 
POSES FOR  WHICH  COMBINATION  IS  LAWFUL. 

§    2.  Summary  of  Early  English  legislation  relating  to  laborers. 

§    3.  Early  English  decisions. 

§    4.  Early  American  decisions. 

§  5.  Modern  doctrine  respecting  rights  of  workmen  to  combine — In  Eng- 
land. 

§    6.       In  America — General  rule. 

§    7.  Eights  as  affected  by  statutes  prohibiting  pools  and  trusts. 

§  8.  Eights  as  affected  by  fact  that  workmen  are  in  employ  of  re- 
ceiver. 

§    9.  The  purposes  for  which  combination  is  permissible — In  general. 

§  10.       To  maintain  or  advance  rate  of  wages. 

§  11.       To  obtain  reduction  of  hours  of  employment. 

§  12.       To  secure  careful  and  competent  fellow- workmen. 

§  13.       To  accumulate  strike  fund,  or  fund  for  unemployed  members. 

§  14.  To  provide  fund  for  election  and  maintenance  of  member  of  legisla- 
tive body. 

§  15.  Limitations  on  the  right  of  combination. 

§  2.  Summary  of  early  English  legislation  relating  to  laborers. 

Before  entering  upon  a  discussion  of  early  English  decisions 
condemning  combinations  of  workmen,  a  brief  summary  of  the 
most  important  legislation  relative  to  workmen  in  force  during  or 
before  the  period  in  which  these  decisions  were  handed  down,  will 
be  given,  as  their  influence  in  shaping  the  decisions  must  have 
been  not  inconsiderable.  The  Statute  of  "  Labourers "  passed  in 
1349,  and  1350  (23  Edw.  Ill,  and  25  Edw.  Ill,  Stat.  1),  said  to 
be  enacted  to  check  the  rise  in  wages,  consequent  upon  the  great 
pestilence  known  as  the  "Black  Death,"  provided  that  every  able- 
bodied  person  within  the  age  of  three  score  years,  and  not  having 
means  of  his  own,  "if  he  in  convenient  service,  (his  estate  consid- 
ered) be  required  to  serve,  he  shall  be  bounden  to  serve  him  which 
so  shall  require. "  In  case  of  refusal  to  serve  they  were  punishable 
by  imprisonment,  the  rate  of  wage  was  fixed,  and  they  were  con- 
fined to  their  existing  place  of  residence,  and  required  to  take  oath 
to  obey  the  statutes.  In  1548,  a  Statute  (2  and  3  Edw.  VI,  c.  15)  was 
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passed  forbidding  under  severe  penalties  all  conspiracies  of  arti- 
ficers, workmen  or  laborers,  "not  to  make  or  do  their  work  but  at 
certain  price  or  rate,"  or  for  other  similar  purposes.  Fourteen 
years  later,  prior  Statutes  were  amended  and  consolidated  into  a 
statute  (5  Eliz.  c.  4)  which  provided,  in  effect,  that  all  persons  able 
to  work  as  laborers  or  artificers,  and  not  possessed  of  independent 
means  or  other  employments,  are  bound  to  work  as  artificers  or 
laborers  on  demand.  The  hours  of  work  are  fixed;  power  is  given 
to  the  justices  in  their  next  session  after  Easter  to  fix  the  wages 
to  be  paid  to  mechanics  and  laborers ;  elaborate  rules  are  laid  down 
as  to  apprenticeship;  and  it  further  provides  that  for  the  future 
no  one  is  to  "set  up,  occupy,  use  or  exercise  any  craft,  mystery  or 
occupation  now  used"  until  he  has  served  an  apprenticeship  of 
seven  years..  In  the  year  1720  an  act  (7  Geo  I  Stat  1,  c.  13)  was 
passed  declaring  all  agreements  between  journeymen  tailors  "for 
advancing  their  wages,  or  for  lessening  their  usual  hours  of  work ' ' 
to  be  null  and  void,  and  subjecting  persons  entering  into  such  an 
agreement  to  imprisonment,  with  or  without  hard  labor,  for  two 
months.  Similar  enactments  (12  Geo  I,  c.  34;  22  Geo  II,  c.  27) 
were  passed  as  to  employes  in  other  manufactures  and  trades.  The 
act  of  1800  (40  Geo.  Ill,  c.  106)  provides  for  a. penalty  of  three 
months'  imprisonment  without  hard  labor,  or  two  months  with  hard 
labor,  for  every  journeyman,  workman,  or  other  person  who  "en- 
ters into  any  combination  to  obtain  an  advance  of  wages,  or  lessen 
or  alter  the  hours  of  work  *  *  *  or  who  hinders  any  employer  from 
employing  any  person  as  he  thinks  proper,  or  who  being  hired  re- 
fuses without  any  just  or  reasonable  cause  to  work  with  any  other 
journeyman  or  workman  employed  or  hired  to  work."  And  by  8 
Geo.  Ill,  c.  17,  the  wages  of  journeymen  tailors  are  to  be  regulated 
and  settled  at  the  Quarter  Sessions  in  London. 1 

A  consideration  of  the  abominable  legislation  here  summarized, 
makes  it  obvious  that  the  courts  influenced  thereby  would  inevitably 
treat  combinations  of  laboring  men  with  severity. 

§  3.  Early  English  decisions. 

The  earliest  English  decision  relating  to  labor  combinations  of 
which  there  is  any  mention,  The  Tubwomen  v  Brewers  of  London ; 

1  See  opinion  of  Chief  Judge  Parker      Am.  St.  Eep.  648,  48  L.  E.  A.  135;  and 
in  National  Protective  Ass'n  v  Cum-       4  Jacob's  Law  Dictionary  66. 
ming,  170  N.  Y.  315,  63  N.  E.  369,  88 


§  3]      LAWFULNESS  OF  COMBINATIONS  AND  THEIR  OBJECTS.  5 

and  which  has  been  frequently  characterized  as  of  doubtful  author- 
ity, 3  is  cited  in  the  first  reported  decision  in  the  year  1721,  as 
holding  that  it  is  criminal  conspiracy  at  common  law  for  two  or 
more  persons  to  bind  themselves  together  for  the  purpose  of  en- 
forcing their  demands  for  higher  wages. 8  Notwithstanding  what 
may  now  be  believed  as  to  its  authenticity,  it  was  adopted  as  au- 
thority in  Rex  v  Journeymen  Tailors,  *  which  held  that  journeymen 
mechanics  might  be  indicted  at  common  law  and  convicted  for  con- 
spiracy to  raise  their  wages.  It  was  held  in  this  case  that  the  in- 
dictment need  not  conclude  contra,  formam  statuti,  because  the  gist 
of  the  offense  was  the  conspiracy  which  was  an  offense  at  common 
law.  But  at  the  same  time  it  appears  that  the  object  to  be  accom- 
plished was  the  raising  of  wages  above  the  rate  fixed  by  act  of  par- 
liament, or  in  other  words  the  purpose  of  the  combination  was  to 
violate  a  general  statute  law.  In  Rex  v  Eccles, 5  a  case  decided  in 
1783,  Lord  Mansfield  said  that  "  every  man  may  work  at  any  price 
he  pleases,  but  a  combination  not  to  work  under  certain  prices  is  an 
indictable  offense."  In  Rex  v  Mawbey, 6  decided  in  1796,  it  was 
said,  that  combinations  of  workmen  to  raise  wages  constituted  an 
indictable  conspiracy  at  common  law.  These  are  apparently  all  the 
reported  decisions  in  which  such  combinations  were  held  or  said  to 
be  criminal  conspiracies,  prior  to  the  enactment  of  legislation 
changing  the  law  in  this  regard,  although  it  is  very  probable  that 
there  were  other  decisions  to  the  same  effect  which  were  not  re- 
ported. That  the  common  law  doctrine  was  as  stated  in  these  de- 


2 In  The  Master  Stevedores'  Ass'n 
v  Walsh,  2  Daly  (N.  Y.)  1,  it  is  said 
(at  page  6):  "The  volume  of  the 
'  Modern '  reports,  in  which  this  refer- 
ence is  found,  (to  The  Tub  Women  v 
Brewers  of  London)  is  one  of  the  least  , 
reliable  of  the  English  reports,  being 
full  of  inaccuracies,  blunders  and  mis- 
statements.  Burrows,  in  his  reports, 
speaks  of  it  as  a  "miserable  bad 
book,"  and  says  that  upon  being 
cited,  the  Court  of  King's  Bench 
treated  it  with  the  contempt  it  de- 
served (1  Burr.  368)  :  and  by  an  ex- 
cellent authority  upon  the  books  of 
reports  and  their  reporters,  it  is  char- 
acterized by  the  epithet  of  execrable 


(Wallace's  Common  Law  Eeporter  3rd 
ed.  p  226).  The  title  "The  Tub  Wo- 
men v  The  Brewers  of  London  is  un- 
doubtedly a  mistake  and  it  has  been 
conjectured  that  the  case  referred  to 
is  The  King  v  Sterling  and  others  re- 
ported in  1  Lev.  125;  1  Sid.  274;  1 
Keb.  350.  See  the  conjectures  of 
Mr.  Emmett  and  of  Mr.  Sampson  re- 
specting it,  in  Yates  Select  Cases  pp 
164,  211,  212." 

3  See  Eex  v  Journeymen  Tailors,  8 
Mod.  10. 
*  8  Mod.  10. 
8 1  Leach  C.  C.  276. 
6  6  Term  619,  636. 


6          LAWFULNESS  OF  COMBINATIONS  AND  THEIR  OBJECTS.        [§  3 

cisions  is  evidenced  by  numerous  precedents  found  in  text  books. 
In  the  works  of  an  English  writer  of  unquestionable  authority,  a 
precedent  for  an  indictment  at  common  law  for  conspiracy  among 
workmen  to  raise  wages  and  lessen  the  hours  of  labor  is  given  in 
full, 7  and  in  a  footnote  in  this  work  reference  is  made  to  several 
other  works  containing  similar  precedents. 8  While  forms  of  indict- 
ments found  in  text-books  are  not  as  strong  authority  as  adjudica- 
tions of  the  courts,  they  are  of  some  weight  as  showing  what  the 
law  was,  and  taken  in  connection  with  the  few  decisions  and  dicta 
on  the  question  must  be  deemed  to  show  conclusively  that  it  was  an 
indictable  offense  at  common  law  for  workmen  to  conspire  to  raise 
their  wages,  especially  where  careful  research  shows  no  cases  on 
the  proposition  to  the  contrary.  The  fact  should  not  be  overlooked, 
however,  that  these  combinations  were  indictable  at  common  law, 
because  the  thing  conspired  to  be  done  was  in  violation  of  a  general 
statute  fixing  the  rate  of  wages  for  laborers  and  of  a  large  branch 
of  trade  affecting  the  comfort  and  interest  of  the  public.  In  a  re- 
cent article  in  the  Cyclopedia  of  Law  and  Procedure  it  is  said,  (and 
the  proposition  is  supported  by  ample  authority),  that  it  is  elementa- 
ry law  that  a  conspiracy  to  commit  a  crime,  whether  the  grade  be 
that  of  a  felony  or  misdemeanor,  is  an  indictable  offense,  and  that 
this  is  true  whether  the  act  agreed  to  be  done  is  an  offense  at  common 
law  or  is  made  so  l}y  statute?  It  is  essential  to  bear  this  principle  in 
mind  in  determining  what  the  common  law  rule  as  to  combinations 
of  workmen  is  in  the  United  States,  for  unless  the  statutes  mentioned 
were  adopted  as  a  part  of  the  common  law,  any  claim  that  the  com- 
mon law  of  a  particular  state  makes  it  an  indictable  offense  for 
workmen  to  combine  to  raise  wages  is  altogether  without  found- 
ation. 

§  4.  Early  American  decisions. 

It  may  be  asserted  with  confidence  that  in  no  state  of  the  Union 

TSee   Chitty's   Criminal  Law    (5th  dictment  against  carriers  for  endeav- 

Amer.  Ed.)  p  1163.  oring  to  raise  their  wages  and  to  raise 

8p  1183  citing  4  Went.  113,  for  a  subscriptions  for  the  support  of  those 

precedent  of  an  indictment  to  dimin-  who  joined  them,  4  Went.  103,  indict- 

ish  the  time  of  working  and  compel  ment  against  journeymen  for  conspir- 

the  master  to  pay  for  a  whole  day's  ing   to   raise  wages   contrary  to   the 

work;  4  Went.  375,  indictment  against  order  of  the  justices, 

journeymen  lamplighters  for  conspir-  8See  Conspiracy  8  Cyc  p  627  and 

ing  to  raise  wages;  4  Went.  120,  in-  cases  cited. 
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with  the  exception  of  New  York  and  Pennsylvania  has  any  decision 
ever  been  rendered,  which  holds  that  a  combination  of  workmen  to 
raise  wages  is  an  unlawful  or  criminal  conspiracy.  The  two  earliest 
decisions  in  New  York,  People  v  Melvin,  decided  in  1810, 10  and 
People  v  Trequier,  decided  in  1823, "  have  sometimes  been  cited  as 
holding  that  a  combination  among  workmen  to  raise  wages  is  an  in- 
dictable conspiracy,  but  they  do  not  sustain  this  position.  On  the 
contrary  in  one  of  the  cases,  People  v  Melvin,  the  court  expressly 
declared  that  it  was  not  necessary  to  decide  this  question,  and  in- 
timated that  there  was  nothing  unlawful  in  such  a  combination. 
But  in  another  early  New  York  decision,  it  was  said  to  be  an  indict- 
able conspiracy  at  common  law  for  workmen  to  combine  to  raise 
their  wages.  At  the  time  of  that  decision,  however,  the  common  law 
relating  to  conspiracy  had  been  abrogated,  and  the  whole  law  re- 
lating thereto  defined  and  fixed  by  statute.  The  precise  question 
involved  in  that  case  was  whether  a  combination  of  workmen  to 
raise  wages,  was  within  the  purview  of  a  statute  making  it  an 
offense  to  commit  any  act  injurious  to  trade  or  commerce,  and  it 
was  held  that  it  was.  In  support  of  this  view  it  was  said  "It  is 
important  to  the  best  interests  of  society  that  the  price  of  labor  be 
left  to  regulate  itself,  or  rather  be  limited  by  the  demand  for  it. 
Combinations  or  conspiracies  to  enhance  or  reduce  the  price  of 
labor,  or  of  any  article  of  trade  or  commerce,  are  injurious.  They 
may  be  oppressive,  by  compelling  the  public  to  give  more  for  an 
article  of  necessity  or  convenience  than  it  is  worth :  or  on  the  other 
hand,  of  compelling  the  labor  of  the  mechanic  for  less  than  its 
value.  Without  any  officious  or  improper  interference  on  the  sub- 
ject, the  price  of  labor  or  the  wages  of  the  mechanic  will  be  regula- 
ted by  the  demand  for  the  manufactured  article,  and  the  value  of 
that  which  is  paid  for  it :  but  the  right  does  not  exist  either  to  en- 
hance the  price  of  the  article  or  the  wages  of  the  mechanic,  by  any 
forced  and  artificial  means.  The  man  who  owns  an  article  of  trade 
or  commerce  is  not  obliged  to  sell  it  for  any  particular  price,  nor 
is  the  mechanic  obliged  by  law  to  labor  for  any  particular  price.  He 
may  say  that  he  will  not  make  coarse  boots  for  less  than  one  dollar 
per  pair,  but  he  has  no  right  to  say  that  no  other  mechanic  shall 
make  them  for  less.  The  cloth  merchant  may  say  that  he  will  not 

10 2    Wheeler's    Grim.    Gas.    202,    1          "  1  Wheeler's  Grim.  Gas.   142. 
Yates  Sel.  Gas.  114. 
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sell  his  goods  for  less  than  so  much  per  yard,  but  he  has  no  right  to 
say  that  no  one  else  shall  not  sell  for  a  less  price.  If  one  individual 
does  not  possess  such  a  right  over  the  conduct  of  another,  no  num- 
ber of  individuals  can  possess  such  a  right.  All  combinations  there- 
fore to  effect  such  an  object  are  injurious  not  only  to  the  individual 
particularly  oppressed  but  to  the  public  at  large."  So  in  a  com- 
paratively recent  decision  of  the  Supreme  Court  of  Pennsylvania,13 
it  is  said  that  "In  Pennsylvania  before  any  legislation  on  the  sub- 
ject, it  was  held  that  a  combination  of  workmen  to  raise  the  price 
of  labor,  or  of  employers  to  depress  it,  was  unlawful,  because  it  was 
considered  that  such  combination  interfered  with  the  price,  which 
would  otherwise  be  regulated  by  supply  and  demand."  And  early 
Pennsylvania  decisions,  to  which  the  writer  of  this  treatise  has  not 
had  access,"  have  sometimes  been  cited  as  sustaining  this  position. 
Whatever  any  of  these  early  decisions  may  have  held  is  no  longer  of 
any  importance  in  either  of  these  states  because  of  statutes  en- 
acted in  both  of  them  expressly  legalizing  combinations  of  workmen 
for  the  purpose  of  advancing  wages,  and  for  other  purposes  enum- 
erated by  statute.15 

§  5.  Modern  doctrine  respecting  right  of  workmen  to  combine — 
In  England. 

In  1825  all  of  the  earlier  English  Statutes  prohibiting  combina- 
tions either  of  masters  or  of  workmen  for  the  purpose  either  of 
lowering  or  raising  wages,  or  altering  hours,  or  otherwise  affecting 
their  mutual  relations  were  repealed.  (6  Geo.  IV,  c.  129).  The  pro- 
hibition in  this  statute  was  confined  to  endeavors  by  force,  threats, 
intimidation,  molestation  or  obstruction  to  affect  wages  or  hours, 
which  acts  were  made  illegal  and  punishable  (Section  3) ,  and  it  was 
further  provided  that  neither  master  nor  workmen  should  be  pun- 
ishable for  any  agreement  in  respect  of  wages  or  hours  unless  they 
infringed  on  the  prohibitions  in  the  third  section  (Section  4).16 
Notwithstanding  these  statutes,  these  combinations  were  still,  in  the 
eye  of  the  law,  combinations  in  restraint  of  trade,  and  to  that  extent 

"People  v  Fisher,  14  Wend.  (N.  Philadelphia  Journeymen  Tailors' 
Y.)  509,  28  Am.  Dec.  501,  note.  Case,  Philadelphia  1827. 

13  Cote  v  Murphy,  159  Pa.  St.  419, 

28  Atl.  190,  39  Am.  St.  Rep.  686,  23  "See  the  following  section- 

L.  E.  A.  135.  "Campbell  C.  J.  in  Hilton  v  Eck- 

14  Journeymen  Cordwainers  of  Pitts-  ersley,  6  El.  &  Bl.  47,  2  Jur.  N.  S. 
burg,  Printed  at  Pittsburg  in  1811  j  587,  25  L.  J.  Q.  B.  199,  4  W.  E.  326. 
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at  least  unlawful  associations, "  and  one  of  the  unpleasant  conse- 
quences was  that  they  might  be  plundered  by  their  officers  with  im- 
punity. "  In  1871,  however,  legislation,  known  as  "The  Trade 
Union  Act  of  1871,"  was  enacted,  w  the  effect  of  which  was  to  legal- 
ize labor  unions,  authorize  their  registration,  and  enable  them  to 
hold  property. 20  Other  legislation  has  also  been  enacted  in  recent 
years,  the  operation  and  effect  of  which  will  be  considered  in  sub- 
sequent chapters. 

§  6.  — In  America General  rule. 

Whatever  may  have  been  the  law  in  England  in  respect  of  com- 
binations of  workmen,  before  the  enactment  of  the  trade  union  act 
of  1871  and  legislation  subsequent  thereto,  it  never  obtained  much 
foothold  in  America,  and  was  expressly  repudiated  in  a  Massachu- 
setts decision  of  a  comparatively  early  date,  in  which  a  very  ex- 
haustive opinion  was  written  by  Chief  Justice  Shaw.  He  pointed 
out  that  while  the  leading  English  case  held  it  a  criminal  conspiracy 
at  common  law  for  workmen  to  combine  to  raise  wages,  the  purpose 
of  the  combination  condemned  was  to  violate  a  statute  relating  to 
wages  of  workmen,  and  said  that  all  those  rules  of  the  parent  coun- 
try, whether  rules  of  the  common  law,  or  early  English  statutes 
which  were  made  for  the  purpose  of  regulating  the  wages  of  labor- 
ers— not  being  adapted  to  the  circumstances  of  our  colonial  condi- 
tions were  not  adopted,  used  or  approved. 21  ' '  The  early  English 
statutes,  beginning  with  the  middle  of  the  fourteenth  century,"  it 
was  said  in  another  decision,  "are  to  be  read  in  the  light  of  the 
civilization  of  that  day  and  their  provisions,  to  us  of  the  nineteenth 
century,  harsh,  illiberal  and  tyrannical,  were  but  the  reflex  of  the 

"See  Pennant's  Trade  Unions  And  106,  108;  and  see  opinion  of  Farwell 

The  Law,  Introduction  p  xl;  Hilton  L.  J.  in  Conway  v  Wade,  (1908)  2 

v  Eckersley,  6  El.  &  Bl.  47,  2  Jur.  N.  K.  B.  844,  853,  854,  in  which  it  was 

S.  587,  25  L.  J.  Q.  B.  199,  4  W.  E.  said :  "The  freedom  of  the  individual 

326,  (decided  in  1856)  ;  Hornby  v  workman  was,  until  1871,  curtailed  by 

Close,  L.  R.  2  Q.  B.  153,  36  L.  J.  M.  the  application  of  the  doctrine  of  pub- 

C.  43.  (decided  in  1867) ;  Farrer  v  lie  policy,  which  treated  combinations 

Close,  L.  E.  4  Q.  B.  602,  38  L.  J.  M.  of  workmen  with  the  object  of  raising 

C.  132  (decided  in  1869).  wages  as  conspiracies  in  restraint  of 

18  See  Eigby  &  Connell,  14  Ch.  Div.  trade,  but  the  impediment  was  re- 

482,  49  L.  J.  Ch.  328,  48  L.  T.  139.  moved  by  the  legislature  in  that 

"34  &  35  Viet.  c.  31.  year." 

20 Pennant's  Trade  Unions  And  The  21  Com.  v  Hunt,  4  Met.  (Mass.)  Ill, 

Law,  Introduction  p.  xix,  text  pp.  72,  38  Am.  Dec.  346. 
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prevalent  notions  of  class  distinctions  that  shaped  and  guided  the 
social  and  political  polity  of  those  days."  a  In  some  jurisdictions 
where  there  are  statutes  authorizing  it,  and  in  others,  in  the  ab- 
sence of  statutory  authorization,  it  is  now  well  settled  that  work- 
men may  combine  and  associate  themselves  together  for  the  purpose 
of  bettering  their  condition  either  financially  or  socially  by  legiti- 
mate and  fair  means.  *  Such  a  combination  or  association,  it  has 


"State  v  Stewart,  59  Vt.  273,  9 
Atl.  559,  59  Am.  Rep.  710.  See  also 
Jetton-Dehkle  Lumber  Co.,  v  Mather, 
53  Fla.  969,  43  So.  590,  in  which  it 
was  said:  "The  English  law  as  to  in- 
dictable conspiracy  against  workmen 
is  so  interwoven  with  harsh  statutes 
passed  in  behalf  of  those  in  power, 
that  are  wholly  inconsistent  with  our 
ideas  of  freedom  of  contract,  of  life, 
liberty,  and  the  pursuit  of  happiness, 
as  not  to  be  applied  in  its  rigor  in 
this  country." 

23  California. — Jordahl  v  Hayda,  1 
Cal.  App.  696,  82  Pac.  1079. 

District  of  Columbia. — American 
Federation  of  Labor  v  Bucks'  Stove 
and  Eange  Co.,  37  Wash.  Law  Eep. 
154. 

Florida.  —  Jetton-Dehlke  Lumber 
Co.  v  Mather,  53  Fla.  696,  43  So.  590. 

Illinois. — A.  E.  Barnes  &  Co.  v 
Chicago  Typo.  Union,  232  111.  424, 
83  N.  E.  940;  14  L.  E.  A.  N.  S.  1018; 
Hey  v  Wilson,  232  111.  389,  83  N.  E. 
928,  122  Am.  St.  Eep.  119,  16  L.  E. 
A.  N.  S.  85;  Franklin  Union  v  Peo- 
ple, 220  111.  355,  77  N.  E.  176,  110 
Am.  St.  Eep.  248,  4  L.  E.  A.  N.  S. 
1001;  Adams  v  Brennan,  177  111.  176, 
52  N.  E.  314,  69  Am.  St.  Eep.  222,  42 
L.  E.  A.  N.  S.  718 ;  Beaton  v  Tarrant, 
102  111.  App.  124. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Local 
Union,  165  Ind.  421,  75  N.  E.  877,  2 
L.  E.  A.  N.  S.  788. 

Iowa. — Eohlf  v  Kasemeier,  118  N. 
W.  276. 


Maryland. — Willner  v  Silverman,  71 
Atl.  962 ;  My  Maryland  Lodge  v  Adt. 
100  Md.  283,  59  Atl.  721,  68  L.  E. 
752. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  572,  78  N.  E.  753,  116  Am. 
St.  Eep.  272,  6  L.  E.  A.  N.  S.  1067; 
Snow  v  Wheeler,  113  Mass.  179; 
Carew  v  Eutherford,  106  Mass.  1,  8 
Am.  St.  Eep.  287;  Com.  v  Hunt,  4 
Met.  Ill,  129,  38  Am.  Dec.  346. 

Michigan. — Brown  v  Stoerkel,  74 
Mich.  269,  41  N.  W.  921,  3  L.  E.  A. 
430. 

Minnesota. — Gray  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  663, 
103  Am.  St.  Eep.  477,  63  L.  E.  A. 
753. 

Missouri. — Lohse  Patent  Door  Co. 
v  Fuelle,  215  Mo.  421,  114  S.  W.  997, 
22  L.  E.  A.  N.  S.  607;  Chas.  A.  Ol- 
cott  Planing  Mill  Co.  v  Fuelle,  114 
S.  W.  1013. 

New  Jersey. — Martin  v  McFall,  65 
N.  J.  Eq.  92,  55  Atl.  465. 

New  York. — Jacobs  v  Cohen,  183 
N.  Y.  207,  76  N.  E.  5,  111  Am.  St. 
Eep.  730,  2  L.  E.  A.  N.  S.  292;  Na- 
tional Protective  Ass'n  v  Gumming, 
170  N.  Y.  315,  63  N.  E.  6,  58  L.  E. 
A.  135,  88  Am.  St.  Eep.  648;  Curran 
v  Galen,  152  N.  Y.  33,  46  N.  E.  297, 
37  L.  E.  A.  802,  57  Am.  St.  Eep.  493 ; 
People  v  Marcus,  97  N.  Y.  Suppl.  323, 
110  App.  Div.  255,  (affirmed  in  185 
N.  Y.  257,  77  N.  E.  1073). 

Ohio. — Parker  v  Bricklayers'  Union 
No.  1,  21  W.  L.  B.  223,  10  Ohio  Dec. 
458;  Moores  v  Bricklayers'  Union,  23 


§  6]       LAWFULNESS  OP  COMBINATIONS  AND  THEIR  OBJECTS.          11 


been  held,  is  not  a  monopoly,  or  in  restraint  of  trade;  personal 
service — an  occupation,  cannot  be  the  subject  of  a  monopoly.  **  The 
right  of  workmen  to  form  unions  is  expressly  conferred  by  statute 
in  many  jurisdictions,25  and  in  a  majority  of  the  states  the  right  is 
impliedly  recognized  by  legislation  enacted  for  the  protection  of 
unions  from  infringement  of  their  labels,28  for  it  is  obvious  that 
where  statutes  expressly  create  or  recognize  the  right  of  labor 
unions  to  be  protected  in  the  use  of  labels  for  labor  union  purposes, 
any  suggestion  that  the  union  is  an  unlawful  association  falls  of 
itself. "  It  has  also  been  held  that  the  right  to  combine  into 
unions  has  been  raised  to  the  dignity  of  a  constitutional  right  by 
sitate  constitutional  provisions  that  all  men  are  born  free  and  equal 
and  have  certain  natural,  essential,  and  unalienable  rights  among 
which  is  the  right  of  acquiring,  possessing  and  protecting  prop- 
erty.28 But  aside  from  any  constitutional  or  statutory  provision, 


W.  L.  B.  48;  10  Ohio  Dec.  665;  Hos- 
ter  Brewing  Co.  v  Giblin,  14  Ohio  Dec. 
N.  P.  305;  Brunsman  v  Atherton,  12 
Ohio  Dec.  N.  P.  547;  Standard  Tube 
&  Forkside  Co.  v  Internatl.  Union  of 
Bicycle  Workers,  etc.,  9  Ohio  Dec.  55. 

Oregon.  —  Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  526, 
38  Pac.  547,  46  Am.  St.  Eep.  640,  28 
L.  R.  A.  464. 

Pennsylvania.  —  Purvis  v  United 
Brotherhood  of  Carpenters  and  Join- 
ers, 214  Pa.  St.  328,  63  Atl.  585,  112 
Am.  St.  Rep.  757,  12  L.  R.  A.  N.  S. 
642;  McVey  v  Brendel,  144  Pa.  St. 
235,  22  Atl.  912,  27  Am.  St.  Rep.  625, 
13  L.  R.  A.  377. 

Vermont. — State  v  Stewart,  59  Vt. 
273,  9  Atl.  559,  59  Am.  Rep.  710. 

Virginia. — Everett  Waddey  Co.  v 
Richmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  273,  5  L.  R.  A.  N. 
S.  792. 

Wisconsin. — State  v  Krentzberg,  114 
Wis.  530,  90  N.  W.  1098,  91  Am.  St. 
Rep.  934,  58  L.  R.  A.  748. 

United  States. — Adair  v  United 
States,  208  U.  S.  161,  28  Sup.  Ct.  277; 
Hitchman  Coal  Co.  v  Mitchell,  172 


Fed.  963;  National  Telephone  Co.  v 
Kent,  156  Fed.  173;  Allis-Chalmers 
Co.  v  Iron  Moulders'  Union,  150  Fed. 
155;  United  States  v  Moore,  129  Fed. 
630;  Wabash  R.  Co.  v  Hannahan,  121 
Fed.  563;  Union  Pac.  R.  Co.  v  Ruef, 
120  Fed.  102;  Allis-Chalmers  Co.  v 
Reliable  Lodge,  111  Fed.  264;  Hop- 
kins v  Oxley  Stave  Co.,  83  Fed.  912, 
28  C.  C.  A.  99 ;  In  Re  Charge  to  Grand 
Jury,  62  Fed.  828 ;  Thomas  v  Gin.  etc. 
R.  Co.,  62  Fed.  803;  4  Inters.  Com. 
Rep.  788;  In  Re  Charge  to  Grand 
Jury,  62  Fed.  840 ;  Ames  v  Union  Pac. 
R.  Co.,  62  Fed.  714;  Lake  Erie,  etc. 
R.  Co.  v.  Bailey,  61  Fed.  494;  In  Re 
Higgins,  27  Fed.  443. 

^Lohse  Patent  Door  Co.  v  Fuelle, 
215  Mo.  421,  114  S.  W.  997,  22  L.  R. 
A.  N.  S.  607. 

25  See  statutes  of  various  states. 
28  See    infra    chapter    xxvii,    Union 
Labels. 

27  Tracy  v  Banker,  170  Mass.  266, 
49  N.  E.  308,  39  L.  R.  A.  508. 

28Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  116  Am.  St.  Rep.  272, 
6  L.  R.  A.  N.  S.  106. 
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the  better  view  is  that  the  right  of  laborers  to  organize  into  unions 
is  an  exercise  of  the  common  law  right  of  every  citizen  to  pursue 
his  calling  whether  of  labor  or  business  as  he  in  his  judgment  thinks 
fit, w  and  the  law  not  only  permits  but  encourages  combinations  of 
this  character.30  An  underlying  law  of  human  society,  it  is  said, 
moves  men  to  unite  for  the  better  achievement  of  a  common  aim  and 
this  social  principle  justifies  organized  action.  Organization  or  com- 
bination is  a  law  of  human  society.  It  is  open  to  all  orders  of  men 
who  desire  to  accomplish  some  lawful  purpose  through  the  greater 
strength  and  effectiveness  which  organization  offers  over  individual 
effort.81"  A  very  strong  reason  for  permitting  labor  combinations  is 
this.  In  an  age  when  vast  combinations  of  capital  are  common  and 
the  number  of  individual  employers  of  labor,  and  in  consequence, 
competition  for  labor  by  employers  enormously  reduced,  combina- 
tion on  the  part  of  labor  is  an  absolute  necessity  if  the  wage  earner 
is  to  obtain  his  fair  share  in  the  distribution  of  the  earnings  which 
are  the  joint  product  of  capital  and  labor.33  Combination  on  the 
part  of  capital  is  powerful.  Combination  on  the  part  of  labor  is 
the  necessary  and  desirable  counterpart  if  the  battle  is  to  be  carried 
on  in  a  fair  and  equal  way.8*  The  natural  tendency  of  combined 


MPickett  v  Walsh,  192  Mass.  572,  United  States.— Adair     v     United 

78  N.  E.  753,  116  Am.  St.  Eep.  272,  States,  208  U.  S.  161,  28  Sup.  Ct.  Eep. 

6  L.  E.  A.  N.  S.  1067;  and  see  United  277;    Arthur  v   Oakea,   63   Fed.   310, 

States  v  Moore,  129  Fed.  630;  South-  324,  325;  11  C.  C.  A.  209,  25  L.  E.  A. 

ern  E.  Co.  v  Machinists'  Local  Union,  414,  4  Inters.  Com.  Eep.  744;  Thomas 

111  Fed.  49,  55.  v  Cincinnati,  etc.  E.  Co.,  62  Fed.  803, 

30  Connecticut. — State  v  Glidden,  55  4  Inters.  Com.  Eep.  788. 

Conn.  46,  8  Atl.  890,  3  Am.  St.  Eep.  "-» Jacobs  v  Cohen,  183  N.  Y.  207, 

231.  212,  76  N.  E.  5,  111  Am.  St.  Eep.  730, 

Massachusetts. — Vegelahn    v    Gunt-  2  L.  E.  A.  N.  S.  292. 

ner,  167  Mass.  92,  44  N.  E.  1077,  57  *»  See  generally  Vegelahn  v  Guntner, 

Am.  St.  Eep.  443,  55  L.  E.  A.  72.  167  Mass.  92,  44  N.  E.  1077,  57  Am. 

Missouri. — Lohse   Patent  Door   Co.  St.  Eep.  443,  55  L.  E.  A.  722;  Opin- 

v.  Fuelle,  215  Mo.  421,  114  S.  W.  97,  ion  of  Holmes,  J.  in  Plant  v  Woods, 

22  L.  E.  A.  N.  S.  607.  176  Mass.  492,  57  N.  E.  1011,  79  Am. 

New  Jersey .— Barr  v  Essex  Trades  St.  Eep.  330,  51  L.  E.  A.  339;  John- 
Council,  53  N.  J.  Eq.  101,  30  Atl.  881.  ston   Harvester   Co.   v  Meinhardt,   60 

Ohio.— Cigar  Makers'  Union  v  Lind-  How.  Pr.  (N.  Y.)  168. 

ner,  3  Ohio  Dec.  244.  **  Holmes,  J.  in  Vegelahn  v  Guntner, 

Pennsylvania. — McVey    v    Brendel,  167  Mass.  92,  44  N.  E.  1077,  57  Am. 

144  Pa.  St.  235,  22  Atl.  912,  27  Am.  St.  Eep.  443,  55  L.  E.  A.  722.     And 

St.  625,  13  L.  E.  A.  377.  see  opinion  of  Von  Osdel  J.  in  Amer- 
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capital  is  to  seek  to  obtain  the  cheapest  labor;  and  unless  resisted 
by  combination  on  the  part  of  the  wage  earner  it  would  inevitably 
result  in  oppression  and  injustice.  As  was  said  by  Attorney  Gen- 
eral Olney:  "  Today,  the  mass  of  wage  earners  can  no  longer  be 
dealt  with  by  capital  as  so  many  isolated  units.  The  time  is  passed 
when  the  individual  workman  is  called  upon  to  pit  his  feeble 
strength  against  the  might  of  organized  capital." 

§  7. Eight  as  affected  by  statutes  prohibiting  pools  and 

trusts. 

The  right  to  combine  considered  in  the  preceding  section  is  in 
no  way  affected  by  a  statute  forbidding  a  combination,  agreement 
or  understanding  to  regulate  or  fix  the  price  of  any  article  of  mer- 
chandise, or  commodity,  or  of  merchandise  to  be  manufactured, 
mined  or  produced,  or  sold  in  a  state,  and  declaring  that  parties 
to  such  combination,  agreement,  or  understanding  shall  be  guilty 
of  conspiracy.  The  statute  is  aimed  at  unlawful  conspiracies  or 
combinations  in  restraint  of  trade  and  has  no  application  to  labor 
unions,  and  combinations  to  fix  the  price  of  labor.38 

§8. Eight  as  affected  by  fact  that  workmen  are  employes  in 

employ  of  receiver. 

So  it  has  been  held  that  employes  of  receivers  have  the  same 
right  as  other  workmen  to  organize  into  or  form  a  labor  union.37 

§  9.  The  purposes  for  which  combination  is  permissible — In  gen- 
eral. 

Broadly  speaking  workmen  may  combine  to  obtain  any  legitimate 
advantage.  w  They  may  combine  for  the  purpose  of  raising  their 


ican  Federation   of  Labor  v   Bucks'  950;    Arthur  v  Oakes,   63   Fed.   310, 

Stove  and  Range  Co.  (D.  C.  App.)  37  321,  11  C.  C.  A.  209;  25  L.  E.  A.  414, 

Wash.  Law  Eep.  154.  4  Inters.  Com.  Eep.  744;   Thomas  v 

85  Atty.  Gen.  Olney  as  amicus  curiae  Cincinnati,  etc.  E.  Co.,  62  Fed.  803,  4 

in  Platt  v  E.  Co.,  65  Fed.  660,  quoted  Inters.  Com.  Eep.  788;  In  Ee  Doolit- 

in  83  Fed.  933.  tie,    23    Fed.    544;    United   States   v 

88Eohlf  v  Kasemeier,    (Iowa),  118  Kane,  23  Fed.  748. 

N.  W.   276    (distinguishing  Loewe  v  » State  v  Stockford,  77  Conn.  227, 

Lawlor,  208  U.  S.  274,  52  L.  ed.  488,  58  Atl.   769,   107  Am.   St.   Eep.   28; 

28  Sup.  Ct.  301).     And  see  National  Karges  Furniture  Co.  v  Amalgamated 

Fireproof  ing   Co.  v  Mason  Builders'  Woodworkers'  Local  Union,  165  Ind. 

Ass'n.,  169  Fed.  259.  421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 

87  United  States  v  Weber,  114  Fed.  788. 
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intellectual,  moral  and  social  condition, "  for  social  enjoyment, 40  to 
afford  members  assistance  in  times  of  poverty,  sickness,  and  dis- 
tress,*1 for  the  advancement  and  development  of  the  intelligence  of 
the  members,  and  in  consequence  their  skill  in  their  trade  or  call- 
ing,42 to  redress  grievances  of  members,43  to  improve  or  regulate  their 
relations  with  their  employers,*4  to  secure  employment  for  their 
members,45  and,  according  to  some  decisions,  to  secure  the  employ- 
ment of  members  in  preference  to  and  to  the  exclusion  of  other 
workmen,48  or  to  secure  control  of  the  work  connected  with  their 
trade,47  although  as  will  be  subsequently  shown,  there  is  authority 
which  denies  the  correctness  of  these  last  two  propositions.48 

§  10.  — To  maintain  or  advance  the  rate  of  wages, 

So  one  of  the  foremost  purposes  of  organization  among  workmen 

is  to  secure  the  best  wages  obtainable,  and  whatever  views  may  have 

been  formerly  entertained  on  the  subject,  it  is  no  longer  open  to 

question  that  a  combination  of  workmen  formed  for  the  purpose 


89  Com.  v  Hunt,  4  Met.  (Mass.)  Ill, 
129,  38  Am.  Dec.  346;  Coeur  D.  Alene 
Consol.  &  Min.  Co.  v  Miners'  Union 
of  Wardner,  51  Fed.  260,  19  L.  E.  A. 
382. 

40  Coeur  D.  Alene  Consol.  &  Min.  Co. 
v  Miners'  Union  of  Wardner,  51  Fed. 
260,  19  L.  E.  A.  382. 

41  Com.  v  Hunt,  4  Met.  (Mass.)  Ill, 
129,  38  Am.  Dec.  346 ;  Parker  v  Brick- 
layers '  Union  No.  1,  21  W.  L.  B.  223, 
10  Ohio  Dec.  458. 

48  Com.  v  Hunt,  4  Met.  (Mass.)  Ill, 
129,  38  Am.  Dec.  346;  Parker  v  Brick- 
layers' Union  No.  1,  21  W.  L.  B.  223, 
10  Ohio  Dec.  458;  Cigar  Makers'  Un- 
ion v  Lindner,  3  Ohio  Dec.  244. 

"Jacobs  v  Cohen,  183  N.  Y.  212, 
76  N.  E.  5,  111  Am.  St.  Eep.  730,  2 
L.  E.  A.  N.  S.  292. 

"Jacobs  v  Cohen,  183  N.  Y.  212; 
76  N.  E.  5,  111  Am.  St.  Eep.  730,  2  L. 
E.  A.  N.  S.  292;  Nat'l  Protective 
Ass'n  v  Gumming,  170  N.  Y.  315,  63 
N.  E.  369,  88  Am.  St.  Eep.  648,  58  L. 
E.  A.  135. 


45  Hey  v  Wilson,  232  111.  389,  83  N. 
E.  928,  122  Am.  St.  Eep.  119,  16  L. 
E.  A.  N.  S.  85;  Pickett  v  Walsh,  192 
Mass.  572,  78  N.  E.  753,  116  Am.  St. 
Eep.  272,  6  L.  E.  A.  N.  S.  1067;  Nat'l 
Protective  Ass'n  v  Gumming,  170  N. 
Y.  315,  63  N.  E.  369,  88  Am.  St.  Eep. 
648,  58  L.  E.  A.  135 ;  Curran  v  Galen, 
152  N.  Y.  33,  46  N.  E.  297,  57  Am. 
St.  Eep.  496,  37  L.  E.  A.  802;  Mills 
v  United  States  Printing  Co.,  99  N. 
Y.  App.  Div.  605,  91  N.  Y.  Suppl. 
185;  Davis  v  United  Portable  Hoist- 
ing Engineers,  28  App.  Div.  396,  15 
N.  Y.  Suppl.  180 ;  Tallman  v  Galilard, 
57  N.  Y.  Suppl.  419,  27  Misc.  114; 
Parker  v  Bricklayers'  Union  No.  1, 
21  W.  L.  B.  223,  10  Ohio  Dec.  458. 

48  National  Protective  Ass  'n  v  Gum- 
ming, 170  N.  Y.  315,  63  N.  E.  369, 
88  Am.  St.  Eep.  648,  58  L.  E.  A.  135. 

4T  Mayer  v  Journeymen  Stonecutters ' 
Ass'n,  47  N.  J.  Eq.  519,  20  Atl.  492; 
National  Fireproofing  Co.  v  Mason 
Builders'  Ass'n,  145  Fed.  260. 

48  See  Infra,  chapter  iv,  Strikes, 
Section  38. 
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of  maintaining  or  advancing  the  rate  of  wages  is  a  perfectly  legiti- 
mate one.49  They  are  entitled  to  the  highest  wages  and  the  best 
conditions  that  they  can  command.50  They  may  fix  the  price  of 
labor  and  refuse  to  work  unless  it  is  obtained,51  and  they  have  that 
right  both  as  individuals  and  in  combination.52  It  is  of  benefit  to 
them  and  to  the  public  that  laborers  should  unite  in  common  inter- 


49  Connecticut. — State  v  Glidden,  55 
Conn.  46,  8  Atl.  890,  3  Am.  St.  Eep. 
23;  State  v  Stockford,  77  Conn.  227, 
58  Atl.  769,  107  Am.  St.  Rep.  28. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Local 
Union,  165  Ind.  421,  75  N.  E.  877, 
2  L.  E.  A.  N.  S.  788. 

Iowa. — Eohlf  v  Kasemeier,  118  N. 
W.  277. 

Maryland. — My  Maryland  Lodge  v 
Adt.  100  Md.  283,  59  Atl.  721,  68  L. 
E.  A.  752. 

Massachusetts. — Corew  v  Euther- 
ford,  106  Mass.  1,  28  Am.  Eep.  287. 

Michigan. — Beck  v  Eailway  Team- 
sters' Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Eep. 
421,  42  L.  E.  A.  407. 

Minnesota. — Gray  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  663, 
103  Am.  St.  Eep.  477,  63  L.  E.  A.  753. 

Missouri. — Lohse  Patent  Door  Co. 
v  Fuelle,  215  Mo.  421,  114  S.  W.  997, 
22  L.  E.  A.  N.  S.  607. 

New  YorTc. — Jacobs  v  Cohen,  183  N. 
Y.  342,  76  N.  E.  5,  111  Am.  St.  Eep. 
730,  2  L.  E.  A.  N.  S.  292;  Nat'l  Pro- 
tective Ass'n  v  Gumming,  170  N.  Y. 
315,  63  N.  E.  6,  88  Am.  St.  Eep. 
648,  58  L.  E.  A.  135;  Curran  v  Galen, 
152  N.  Y.  33,  46  N.  E.  297,  57  Am. 
St.  Eep.  496,  37  L.  E.  A.  802;  New 
York  Cent.  Iron  Co.  v  Brennan,  105 
N.  Y.  Suppl.  865;  Eogers  v  Evarts,  17 
N.  Y.  Suppl.  264;  Master  Stevedores' 
Ass'n  v  Walsh,  2  Daly  1;  Johnston 
Harvester  Co.  v  Meinhardt,  60  How. 
Pr.  168. 


Ohio. — Perkins  v  Eogg,  11  Ohio 
Dec.  (Eeprint)  585;  Moores  v  Brick- 
layers' Union,  23  W.  L.  B.  48,  10  Ohio 
Dec.  (Eeprint)  665;  Dayton  Mfg.  Co. 
v  Metal  Polishers'  Union,  11  Ohio 
Dec.  642. 

Oregon. — Longshore  Printing  &  Pub- 
Co,  v  Howell,  26  Ore.  527,  38  Pac. 
547,  46  Am.  St.  640,  28  L.  E.  A.  464. 

Pennsylvania. — Cook  v  Dolan,  19 
Pa.  Co.  Ct.  401;  McCandless  v 
O'Brien,  38  Pa.  L.  J.  435,  8  Lane. 
254. 

Virginia. — Everett  Waddey  Co.  v 
Eichmond  Typo.  Union,  105  Va.  188, 
53  S.  E.  273,  5  L.  E.  A.  N.  S.  792. 

United  States. — Adair  v  U.  S.,  208 
U.  S.  161,  28  Sup.  Ct.  277;  WabashE. 
Co.  v  Hannahan,  121  Fed.  563 ;  United 
States  v  Cassidy,  67  Fed.  727 ;  Thomas 
v  Cincinnati  etc.  E.  Co.,  62  Fed.  817; 

4  Inters.  Com.  Eep.  788. 

England. — Lyons  v  Wilkins,  L.  E.  1 
Ch.  (1896)  811;  Eeg.  v  Eowlands,  5 
Cox  Grim.  Gas.  436;  Eeg.  v  Duffield, 

5  Cox  Grim.  Gas.  404. 

50  United  States  v  Cassidy,  67  Fed. 
727. 

51  My  Maryland  Lodge  v  Adt.,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  252 ; 
Beck  v  Eailway  Teamsters '  Protective 
Union,  118  Mich.  497,  77  N.  W.  13,  74 
Am.  St.  Eep.  421,  42  L.  E.  A.  407; 
Longshore  Printing  &  Publishing  Co. 
v  Howell,  26  Ore.  527,  38  Pac.  547, 
46  Am.  St.  640,  28  L.  E.  A.  464. 

62  My  Maryland  Lodge  v  Adt.,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  252; 
Wabash  E.  Co.  v  Hannahan,  121  Fed. 
568. 
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est  and  for  lawful  purposes.  They  have  labor  to  sell.  If  they  stand 
together  they  are  often  able,  all  of  them,  to  command  better  prices 
for  their  labor  than  when  dealing  singly  with  rich  employers  be- 
cause the  necessities  of  the  single  employe  may  compel  him  to  ac- 
cept any  terms  offered  to  him.63  It  has  been  well  said  that  if  it 
is  lawful  for  the  stockholders  and  officers  of  a  corporation  to  asso- 
ciate together  for  the  purpose  of  reducing  the  wages  of  its  employes 
or  of  devising  other  means  for  making  their  investment  profitable 
it  is  equally  lawful  for  organized  labor  to  associate,  consult  and 
confer  with  a  view  to  maintain  or  increase  wages.5* 

§.11.  — To  obtain  reduction  of  hours  of  employment. 

So  workmen  may  lawfully  combine  to  obtain  a  reduction  of  the 
hours  of  employment,56  for  the  same  reason  that  authorizes  a  com- 
bination to  advance  or  maintain  the  rate  of  wages.  A  demand  that 
wages  should  be  paid  during  working  hours  amounts  merely  to  a 
demand  for  a  shorter  day  and  the  attainment  thereof  is  a  legitimate 
object  of  a  combination.58 

§  12.  — To  secure  careful  and  competent  fellow^workmen. 

The  securing  of  careful  and  competent  fellow-servants  in  order 
to  diminish  the  risk  incident  to  employment  is  a  legitimate  object 
of  a  combination  among  laboring  men.  The  reason  for  this  is 
obvious.  In  the  event  of  injury  by  the  negligence  of  a  fellow- 
servant,  except  where  the  rule  is  changed  by  statute,  the  burden 
would  have  to  be  borne  by  the  injured  servant  without  compensa- 


88  Thomas  v  Cincinnati  etc.  E.  Co.,  Missouri. — Lohse  Patent  Door   Co. 

62  Fed.  803,  4  Inters.  Com.  Eep.  788.  v  Fuelle,  215  Mo.  421,  114  S.  W.  997, 

M  Caldwell  J.  in  Ames  v  Union  Pac.  22  L-  B-  A-  N-  s->  607- 

E   Co    62  Fed  7   14  New   York. — Jacobs   v   Cohen,    183 

"Cormectt^.-Lstlte    v   Stockford,  *  YJf'  ™  VvVlo,^  ^ 

77  Conn.  227,  58  Atl.  769,  107  Am.  ?*  7f°'  ^  *  A' N"  B-.2M51^8" 

Sf   T?        198  Protective  Ass'n  v  dimming,  170  N. 

Y.  315,  63  N.  E.  369,  88  Am.  St.  Eep. 

Indiana.— Karges   Furniture   Co.   v  648>  58  L   E   A    135.  People  v  Mar. 

Amalgamated     Woodworkers'     Local  cug   97  N   Y   Suppl   323 

Union,  165  Ind.  421,  75  N.  E.  877,  2  "  Pennsylvania.— Cote  v  Murphy,  159 

L.  E.  A.  N.  S.  788.  Pa   st  419^  425)  28  Atl.  190,  39  Am. 

Massachusetts. — L.    D.    Wilcutt    &  St.  Eep.  686,  23  L.  E.  A.  135. 

Sons  Co.  v  Driscoll,  200  Mass.  110,  85  ML.  D.  Wilcutt  &  Sons  Co.  v  Dris- 

N.  E.  897.  coll,  200  Mass.  110,  85  N.  E.  897. 
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tion  by  the  master,  and  with  no  financial  responsibility  as  a  general 
rule  on  the  part  of  those  causing  the  injury.57 

§  13.  — To  accumulate  strike  fund,  or  fund  for  unemployed  mem- 
bers. 

The  accumulation  of  a  strike  fund  for  the  support  of  those  who 
feel  that  the  wages  offered  are  below  market  prices  is  one  of  the 
legitimate  objects  of  a  labor  organization,58  as  is  also  the  accumula- 
tion of  a  fund  for  the  unemployed  members  of  the  association.59 

§  14.  — To  provide  fund  for  election  and  maintenance  of  member 
of  legislative  body. 

A  "trade  union"  as  defined  by  the  English  statutes,60  cannot 
have  lawfully  as  one  of  its  objects  the  provision  of  funds  by  com- 
pulsory levy  on  its  members  for  the  election  and  maintenance  of 
representatives  in  legislative  bodies.  And  it  is  ultra  vires  to  make 
rules  for  the  collection  of  funds  in  such  manner  and  for  such  pur- 
pose.61 Furthermore,  where  under  the  rules  the  object  of  the  fund 
is  to  procure  members  of  legislative  bodies  who  shall  contractually 
bind  themselves  to  vote  in  a  prescribed  manner,  there  is  a  still 
stronger  objection  to  the  legality  of  the  rules.  They  are  against 
public  policy.  The  reason  is  that  the  position  of  a  representative  is 
that  of  a  man  who  has  accepted  a  trust  towards  the  public,  and  that 
any  contract,  whether  for  valuable  consideration  or  otherwise,  which 
binds  him  to  exercise  that  trust  in  any  other  way  than  as  on  each 
occasion  he  conscientiously  feels  to  be  best  in  the  public  interest 
is  illegal  and  void.  This  deep-seated  principle  of  law  is  the  basis 

"Clemmit  v  Watson,  14  Ind.  App.  masters  and  masters,  or  for  imposing 

38,  42  N.  E.  367;  National  Protective  restrictive  conditions  on  the  conduct 

Ass'n  v  Gumming,  170  N.  Y.  315,  63  of  any  trade  or  business,  whether  such 

N.  E.  369,  88  Am.  St.  Eep.  648,  58  L.  combination  would   or  would  not,  if 

E.  A.  135.  the  principal  act  had  not  been  passed, 

68  Thomas  v  Cincinnati  etc.  E.  Co.,  have  been  deemed  to  have  been  an  un- 

62  Fed.  803,  817,  4  Inters.  Com.  Eep.  lawful  combination  by  reason  of  some 

788.  one  or  more  of  its  purposes  being  in 

08  See  Hitchman  Coal  Co.  v  Mitchell,  restraint  of  trade. ' ' 

172  Fed.  963.  ^Osborne  v  Amalgamated  Eailway 

60  Trade  Union  Act  1876,  §3,  de-  Servants,  L.  E.  (1909)  1  Ch.  163  (re- 
fines a  trade  union  as  "any  combina-  versing  24  T.  L.  E.  827,  and  overrul- 
tion,  whether  temporary  or  permanent,  ing  Steele  v  South  Wales  Miners '  Fed- 
for  regulating  the  relations  between  eration  (1907)  1  K.  B.  361,  76  L.  J. 
workmen  and  masters,  or  between  K.  B.  333,  96  L.  T.  260,  23  T.  L.  E. 
workmen  and  workmen,  or  between  228). 
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of  the  illegality  at  common  law  of  bribery  at  parliamentary  elec- 
tions, for  the  power  of  voting  for  a  representative  is  also  a  trust 
towards  the  public.62  The  rules  are  also  against  public  policy 
because  they  compel  the  members  to  allow  their  funds  to  be  applied, 
and  themselves  to  subscribe  thereto,  for  the  purpose  of  election  and 
maintenance  of  representatives.  "Such  compulsion  is  utterly  op- 
posed to  representative  government. "  *  *  *  Freedom  of  choice  is  the 
very  corner  stone  of  representative  government,  the  withdrawal  of 
which  would  destroy  the  whole  fabric.  It  is  the  justification  by 
which  legislative  interference  with  the  individual  freedom  of  free 
men  in  a  free  country  is  reconciled  with  such  freedom,  namely,  that 
the  interference  is  their  own  act,  because  the  Act  is  passed  by  the 
representatives  of  the  whole  body  of  free  and  independent  electors 
freely  chosen.  Any  compulsion,  whether  physical,  spiritual  or 
temporal,  which  makes  a  man  subscribe  to  support  a  representative 
against  his  will  and  judgment  is  as  inconsistent  with  those  prin- 
ciples as  is  similar  compulsion  to  vote,  and,  indeed,  may  in  these 
days  when  voters  are  so  numerous,  be  of  even  more  pernicious  effect 
because  more  far-reaching.  It  is  not  enough  to  say  that  a  man's 
vote  has  not  been  influenced.  It  is  also  necessary  for  his  freedom 
that  he  shall  not  have  been  coerced  into  supporting  by  money  or 
otherwise  the  candidate  whom  he  wishes  to  oppose. ' ' 

§  15.  Limitations  on  the  right  of  combination. 

The  limitation  on  the  right  of  workmen  to  combine  for  their  own 
benefit  and  protection,  is  that  in  the  exercise  of  this  right  the  prop- 
erty and  rights  of  others  must  be  respected.64  A  labor  union  being 
an  organization  brought  about  by  the  exercise  on  the  part  of  its 
members  of  the  right  of  every  citizen  to  pursue  his  calling  as  he 
thinks  best  is  limited  in  what  it  can  do  by  the  existence  of  the  same 
right  in  each  and  every  other  citizen  to  pursue  his  or  their  calling 
as  he  or  they  may  think  best.65  Workmen  who  have  combined  into 
a  union  cannot  have  under  the  law  of  equal  rights,  a  liberty  of 
contracting  as  they  please,  working  when  they  please,  and  quitting 

62  Opinion  of  Fletcher  Moulton  L.  J.  78  N.  E.  753,  116  Am.  St.  Eep.  272, 
at  pp.  186,  187.  6  L.  E.  A.  N.  S.  1067;  Brunsman  v 

63  Opinion  of  Farwell  L.  J.  at  pp.  Atherton,    12   Ohio   Dec.   N.   P.   547; 
194,   195.  Marietta  Casting  Co.  v  Thuma,  28  Pa. 

04  United  States  v  Cassidy,  67  Fed.       Co.    Ct.    238 ;    Goldfield    Consolidated 
721.  Mines  Co.  v  Goldfield  Miners'  Union, 

^Pickett  v  Walsh,  192  Mass.  572,       159  Fed.  500. 
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when  they  please,  which  does  not  belong  alike  to  non-union  men  and 
employers  of  labor.86  It  was  said  by  an  early  commentator  on  the 
law  of  Trade  Unions  that  ' '  every  person  has  a  right  under  the  law, 
as  between  him  and  his  fellow  subjects,  to  full  freedom  in  disposing 
of  his  own  labor  or  his  own  capital  according  to  his  own  will.  It 
follows  that  every  other  person  is  subject  to  the  correlative  duty 
arising  therefrom,  and  is  prohibited  from  any  obstruction  to  the 
fullest  exercise  of  this  right  which  can  be  made  compatible  with  the 
exercise  of  similar  rights  by  others. ' '  The  law  sanctions  no  com- 
binations either  of  employers  or  employes  which  have  for  their  im- 
mediate purpose  the  injury  of  another,68  or  the  unjustifiable  inter- 
ference with  his  rights  and  privileges.*59  It  is  the  absolute,  unquali- 
fied right  of  every  employe,  as  well  as  of  every  other  person,  to  go 
about  his  business  unmolested  and  unobstructed,  and  free  from  in- 
timidation, force  or  duress.70 


M  Southern  E.  Co.  v  Machinists '  Lo- 
cal Union,  111  Fed.  48. 

67  Erie  on  Trade  Unions,  p.  12.  And 
see    Parker    v     Stablemens'     Union, 
(Cal.)  103  Pac.  334;  Plant  v  Woods, 
176  Mass.  492,  498,  57  N.  E.   1011, 
51  L.  E.  A.  339,  79  Am.  St.  Eep.  330 ; 
Pickett  v  Walsh,   192  Mass.  572,  78 
N.  E.  753,  116  Am.  St.  Eep.  272,  6 
L.  E.  A.  N.  S.  1067 ;  State  v  Stewart, 
59  Vt.  273,  9  Atl.  559,  59  Am.  Eep. 
710. 

68  A.  E.  Barnes  &  Co.  v  Chicago  Ty- 


pographical Union,  232  111.  424,  83 
N.  E.  940,  14  L.  E.  A.  N.  S.  1018; 
Curran.v  Galen,  152  N.  Y.  33,  46  N. 
E.  297,  57  Am.  St.  Eep.  496,  37  L.  E. 
A.  802;  W.  P.  Davis  Mach.  Co.  v 
Eobinson,  84  N.  Y.  Suppl.  837,  41 
Misc.  329. 

69  Lucke  v  Clothing  Cutters'  &  Trim- 
mers' Assembly,  77  Md.  396,  26  Atl. 
505,  39  Am.  St.  Eep.  421,  19  L.  E.  A. 
408. 

70  Parker  v  Stablemens '  Union,  (Cal.) 
103  Pac.  324. 
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THE  MEANS  BY  WHICH  THE  PURPOSES  OF  THE  COMBINATION 
MAY  BE  RENDERED  EFFECTIVE. 

§  16.  Scope  of  chapter. 

§  17.  Lawful  means. 

§  18.  Procuring  others  to  join  union — Introductory  statement. 

§  19.       By  peaceable  argument  and  persuasion. 

§  20.       By  coercion  and  intimidation. 

§  21.  Refusal  to  teach  trade  to  others. 

§  22.  Presentation  of  cause  to  public. 

§  23.  Publication  of  newspapers. 

§  24.  Agreeing  to  support  employers  of  union  men  in  trade  or  otherwise. 

§  16.  Scope  of  chapter. 

At  the  outset,  it  is  proper  to  state  that  the  subject  under  consid- 
eration is  one  of  such  magnitude  that  any  treatment  thereof  within 
the  compass  of  a  single  chapter  is  impossible.  Only  matter  which  is 
of  the  most  general  nature,  or  which  is  not  susceptible  of  classifi- 
cation elsewhere  will  be  here  considered.  The  great  bulk  of  the 
matter  on  the  subject  will  be  found  in  the  subsequent  chapters  on 
"Strikes,"  "Acts  in  Furtherance  of  Strikes/ '  "Boycotts,"  "Exer- 
cise by  Union  of  Disciplinary  Measures  Against  Its  Members  as 
Affecting  Rights  of  Third  Parties,"  "Picketing,"  "Liability  to 
Workmen  for  Preventing  Them  from  Working  by  Force,  or  Intim- 
idation Directed  Against  Them,"  "Contracts  Providing  for  Em- 
ployment of  Union  Men  Only,"  "Procuring  Breach  of  Contract," 
"Restraint  or  Obstruction  of  Interstate  Commerce,"  "Obstructing 
and  Retarding  Mails." 

§  17.  Lawful  means. 

While  labor  unions  may  use  all  lawful  means  to  carry  into  effect 
the  objects  of  their  organizations,1  only  lawful  and  peaceable  means 
may  be  employed,2  no  matter  how  laudable  the  ultimate  object 

1  Jordahl  v  Hayda,  1  Cal.  App.  696,          2  Hey  v  Wilson,  232  111.  389,  83  N. 
82   Pac.   1079;    State   v   Glidden,   55       E.  928,  122  Am.  St.  Eep.  119,  16  L. 
Conn.  46,  8  Atl.  890,  3  Am.  St.  Rep.      R.  A.  N.  S.  85;  Willner  v  Silverman, 
23;  Cook  v  Dolan,  19  Pa.  Co.  Ct.  401,       (Md.),  71  Atl.  962. 
6  Pa.  Dist.  Rep.  524. 
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sought  to  be  effected  may  be.8  The  doctrine  that  the  end  sanctifies 
the  means  has  no  place  in  a  condition  of  society  where  law  prevails. 
Even  a  good  purpose  must  abide  its  time  and  follow  the  path 
marked  out  by  law,  rather  than  hasten  its  accomplishment  by  ig- 
noring the  equal  rights  of  others.  A  patient  recognition  of  these 
safeguards  which  the  law  has  thrown  about  every  lawful  possession, 
and  of  those  limitations  and  restraints  within  which  every  lawful 
endeavor  must  be  advanced,  is  the  only  sure  way  of  helping  on  any 
worthy  cause.* 

§  18.  Procuring  others  to  join  union — Introductory  statement. 

The  old  adage  that  in  union  there  is  strength  is  nowhere  more 
strikingly  illustrated  than  in  the  case  of  labor  organizations.  The 
greater  the  number  of  their  members,  the  greater  their  power  to 
enforce  their  demands  in  the  ever  increasing  contests  between  labor 
and  organized  capital.  The  strengthening  of  labor  unions  by  the 
addition  of  new  members  is  of  the  first  importance  and  they  have 
the  right  to  use  all  lawful  means  to  that  end. 

§  19.  — By  peaceable  argument  and  persuasion. 

Thus  members  of  a  labor  union  in  order  to  strengthen  their  union 
may  use  peaceable  persuasion  and  argument  to  induce  other  work- 
men to  join  their  organization.5  unless  this  will  constitute  a  viola- 
tion of  a  contract  by  such  workmen  with  their  employers,8  and  the 


8  L.  D.  Willcutt  &  Sons  Co.  v  Dris- 
coll,  200  Mass.  110,  85  N.  E.  897. 

*  Purvis  v  United  Brotherhood  of 
Carpenters  &  Joiners,  214  Pa.  St.  344, 
63  Atl.  585,  112  Am.  St.  Eep.  751, 
12  L.  E.  A.  N.  S.  642. 

5  Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Local 
Union,  165  Ind.  421,  75  N.  E.  877,  2 
L.  E.  A.  N.  S.  788. 

Michigan. — Beck  v  Eailway  Team- 
sters' Union,  118  Mich.  497,  77  N. 
W.  13,  74  Am.  St.  Eep.  421,  42  L.  E. 
A.  407. 

Maryland. — My  Maryland  Lodge  v 
Adt,  100  Md.  283,  59  Atl.  721,  68  L. 
E.  A.  752. 

Massachusetts. — Com.  v  Hunt,  4 
Met.  Ill,  38  Am.  Dec.  346. 


New  York. — Zieger  v  Nolan,  1  N. 
Y.  City  Ct.  Supp.  54,  holding  that  a 
member  of  a  union  has  a  right  to  ac- 
cost workmen  in  the  street  or  else- 
where and  invite  them  to  join. 

Ohio. — Parker  v  Bricklayers'  Un- 
ion No.  1,  10  Ohio  Dec.  (Eeprint) 
458;  Brown  Mfg.  Co.  v  Local  Union 
No.  76,  12  Ohio  Dec.  N.  P.  753; 
Dayton  Mfg.  Co.  v  Metal  Polishers' 
Union,  11  Ohio  Dec.  643. 

United  States. — Hitehman  Coal  Co. 
v  Mitchell,  172  Fed.  963;  United 
States  v  Weber,  114  Fed.  950. 

England. — Beg  v  Druitt,  10  Cox 
Cr.  Cas.  592,  16  L.  T.  855. 

eFlaccus  v  Smith,  199  Pa.  St.  128, 
48  Atl.  894,  85  Am.  St.  Eep.  779,  54 
L.  E.  A.  640. 
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fact  that  those  whom  it  is  sought  to  persuade  are  employes  of  a  re- 
ceiver in  no  way  affects  this  right.7  The  right  to  combine  involves 
of  necessity  the  right  to  persuade  all  co-laborers  to  join  in  the  com- 
bination.8 Members  of  labor  organizations  have  the  undoubted  right 
to  promulgate  their  theories  by  reason,  logic,  argument,  and  the 
persuasive  influence  of  those  peaceful  weapons  to  the  end  that  other 
men  may  think  as  they  do.  When  that  persuasion  has  been  accom- 
plished, the  men  persuaded  may  evidence  such  fact  by  joining  the 
organization  in  whose  principles  and  theories  they  have  come  to 
believe." 

§  20.  — By  coercion  and  intimidation. 

The  better  opinion  is  that  no  coercion  or  intimidation  can  be  re- 
sorted to  in  order  to  compel  workmen  to  join  a  labor  union,10  and 
that  all  combinations  formed  for  that  purpose  are  unlawful."  While 
unions  have  the  right  to  make  such  lawful  rules  as  they  please  for 
the  regulation  of  their  own  conduct,  they  have  no  right  to  force 
other  persons  to  join  them." 

§  21.  — Refusal  to  teach  trade  to  others. 

Members  of  a  union  may  for  the  furtherance  of  their  interests 
make  reasonable  regulations  as  to  how  and  whom  they  will  instruct 
in  the  skill  of  their  trade.13  They  may  lawfully  agree  not  to  give 
instruction  to  others  in  their  trade  unless  with  the  consent  of  the 
union,  and  may  refuse  to  give  instruction  to  those  who  are  not  reg- 
istered therein." 

§  22.  Presentation  of  cause  to  public. 

As  a  means  of  effecting  the  purposes  of  the  organization  the  mem- 
bers have  an  unquestionable  right  to  present  their  cause  to  the 


7  United  States  v  Weber,  114  Fed. 
950. 

8Eogers  v  Evarts,  17  N.  Y.  Suppl. 
264. 

9  Otis  Steel  Co.  v  Local  Union  No. 
218,  110  Fed.  698. 

"Longshore  Printing  &  Publishing 
Co.  v  Howell,  26  Ore.  527,  38  Pac. 
547,  46  Am.  St.  Eep.  640,  28  L.  E.  A. 
464.  Brompton  J.  in  Quin  v  Leath- 
ern, (1901)  A.  C.  495,  526,  70  L.  J. 
P.  C.  76,  85  L.  T.  289.  See  also 
Infra,  Chapters  iv,  Strikes,  Sections 


39,  40,  41;  xxv,  Membership,  Sec- 
tion 301. 

u  Old  Dominion  Steamship  Co.  v 
McKenna,  30  Fed.  48. 

12  Plant  v  Woods,  176  Mass.  492, 
57  N.  E.  1011,  79  Am.  St.  Eep.  330, 
51  L.  E.  A.  339. 

"Parker  v  Bricklayers'  Union  No. 
1,  21  W.  L.  B.  223,  10  Ohio  Dec.  458. 

14  Snow  v  Wheeler,  113  Mass.  179. 

15  Parker    v    Bricklayers'    Union 
No.  1,  21  W.  L.  B.  223,  10  Ohio  Dec. 
458. 
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public  in  newspapers  or  circulars  or  otherwise  in  a  peaceable  way 
and  without  any  attempt  at  coercion.18  They  may  go  among  their 
friends  and  others  and  state  their  grievances  and  by  logic,  persua- 
sion and  argument  induce  others  to  stand  with  them  against  what 
they  claim  is  unfair  and  unjust."  If  they  have  gone  on  a  strike 
they  may  publicly  or  privately  state  the  facts  which  gave  rise  to 
their  conduct,18  and  may  hold  meetings  and  make  speeches  and 
addresses,  for  the  purpose  of  attracting  and  gaining  new  converts 
to  their  way  of  thinking.19 

§  23.  Publication  of  newspapers. 

Unions  may  publish  newspapers  for  the  purpose  of  improving  the 
condition  and  protecting  the  interests  of  their  members  in  accord- 
ance with  the  rules  and  objects  of  the  union.20 

§  24.  Agreeing  to  support  employers  of  union  men  in  trade  or 
otherwise. 

Unions  may  obtain  employment  for  their  members  by  promises 
of  support  in  trade  or  otherwise  to  those  who  give  them  employ- 
ment.21 They  may  encourage  favorable  terms  in  the  purchase  of 
materials,  and  procure  contracts  for  those  giving  employment  to 
their  members." 

"My  Maryland  Lodge  v  Adt.,  100  Bucks'  Stove  and  Eange  Co.,   (D.  C. 

Md.   238,   59   Atl.   721,  68  L.   E.   A.  App.)  37  Wash  L.  Eep.  154,  167. 

752 ;  Beck  v  Eailway  Teamsters '  Pro-  "  Brown  Mfg.   Co.   v  Local  Union 

tective  Union,  118  Mich.  497,  77  N.  No.  76,  12  Ohio  Dec.  N.  P.  753. 

W.  13,  74  Am.  St.  Eep.  421,  42  L.  E.  "Jensen  v  Cooks'  &  Waiters'  Un- 

A.  407;   Butterick  Pub.  Co.  v  Typo-  ion,  39  Wash.  531,  81  Pac.  1069,  4  L. 

graphical   Union    No.    6,    100   N.    Y.  E.  A.  N.  S.  302. 

Suppl.  292,  50  Misc.  1;  Sinsheimer  v  M  Cook  v  Dolan,  19  Pa.  Co.  Ct.  401, 

United  Garment  Workers  of  America,  6  Pa.  Dist.   534.     And  see  Zieger  v 

77   Hun.    215,   28   N.   Y.   Suppl.   321  Nolan,  1  N.  Y.  City  Ct.  Supp.  54. 

(Eeversing    26    N.    Y.    Suppl.    152);  20Linaker  v  Pilcher,  70  L.  J.  K.  B. 

Foster  v  Eetail  Clerks'  International  396,  49  W.  E.  413,  84  L.  T.  421,  17 

Protective    Ass  'n,    78    N.    Y.    Suppl.  T.  L.  E.  256.    And  see  opinion  of  Van 

860,    39    Misc.    48;    Cohen   v   United  Orsdel  J.  in  American  Federation  of 

Garment  Workers  of  America,  72  N.  Labor  v  Bucks'  Stove  &  Eange  Co., 

Y.  Suppl.  341,  35  Misc.  748;  Dayton  (D.  C.  App.)  37  Wash.  L.  Eep.  154, 

Mfg.  Co.  v  Metal  Polishers '  Union,  11  167. 

Ohio   Dec.   643;    Jensen  v   Cooks'   &  "Hey  v  Wilson,   232   111.   389,   83 

Waiters'     Union,     39     Wash.     531,  N.  E.  928,  122  Am.  St.  Eep.  119,  16 

81  Pac.  1069,  4  L.  E.  A.  N.  S.  302.  L.  E.  A.  N.  S.  85. 

And  see  opinion  of  Van  Orsdel  J.  in  M Parker  v  Bricklayers'  Union  No. 

American     Federation     of     Labor  v  1,  21  W.  L.  B.  223,  10  Ohio  Dec.  458. 
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work. 
§  28.       Combination   as   affecting  lawfulness   of   act   which   individual   has 

right  to  commit In  general. 
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§  31.  Strikes  to  maintain  or  advance  rate  of  wages,  obtain  shorter  hours  of 

employment  or  other  legitimate  advantage — In  general. 
§  32.      Lawfulness  as  affected  by  fact  that  workmen  are  employes  of  re- 
ceiver, 

§33.      Lawfulness  as  affected  by  Sherman  Anti-trust  Act,  Interstate  Com- 
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fellow-workmen. 
§37.      Where  purpose  is  to  secure  employment  of  fellow-workmen  of  good 

character  and  conduct. 
§  38.      Where  purpose  is  to  secure  employment  of  members  of  union  in 

preference  to  non-union  men  or  members  of  another  union. 
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it View  that  strikes  or  threats  of  strikes  lawful. 

§  40.  The  contrary  view Statement  of  rule  and  reasons  on  which 

it  is  based. 

§  41.  Application  of  rule. 

§  42.       Where  purpose  is  to  enforce  payment  of  fine  imposed  by  union  on 

workman  not  a  member. 
§43.       Where  purpose  is  to  procure  discharge  of  workmen  who  have  pledged 

themselves  not  to  join  in  strikes. 
§  44.  Strikes  to  compel  member  to  pay  money  due  or  claimed  to  be  due 

union. — In  absence  of  statutory  provisions. 
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employment. 
§  49.  Strikes  to  compel  employer  to  submit  disputes  with  individual  employes 

to  council  of  union   officers. 
§  50.  Strikes  in  breach  of  contract  of  employment. 
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disputes  to  boards  of  conciliation  and  investigation. 
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to  remain  in  the  service. 
§  54.  Injunctions  to  restrain  officers  of  unions  from  inducing  or  consenting 

to  strikes  —  Where  strike  is  lawful. 

§  55.       Where  strike  is  unlawful General  rule. 

§  56.          Exceptions  to  rule. 

§  57.  Injunctions  to  restrain  intermeddlers  from  procuring  strikes. 

§  58.  Operation  of  strike  to  terminate  relation  of  employer  and  employe. 

§  25.  Definition  or  description. 

Strikes  have  been  variously  defined  as  follows:  "A  combination 
among  laborers,  or  those  employed  by  others,  to  compel  an  increase 
of  wages,  change  in  hours  of  labor,  a  change  in  manner  of  conduct- 
ing the  business  of  the  principal,  or  to  enforce  some  particular  pol- 
icy in  the  character  or  the  number  of  men  employed,  or  the  like." 

"The  act  of  a  party  of  workmen  employed  by  the  same  master, 
in  stopping  work  all  together  at  a  preconcerted  time,  and  refusing 
to  continue,  until  higher  wages  or  shorter  time,  or  some  other  con- 
cession is  granted  to  them  by  the  employer. ' ' 

"A  combined  effort  of  workmen  to  obtain  higher  wages  or  other 
concessions  from  their  employers  by  stopping  work  at  a  precon- 
certed time." 

"To  press  a  claim  or  demand  by  coercive  or  threatening  action 
of  some  kind ;  in  common  usage  to  quit  work  along  with  others,  in 

CEOSS  REFERENCES.  OF  THIRD  PARTIES;   XVI,  PROCURING 

For  other  matter  relating  to  strikes  BREACH   OP   CONTRACT;    XIV,    INTER- 

necessarily  considered  in  other  chap-  FERENCE  WITH  OR  OBSTRUCTION  OF  IN- 

ters   in  this  work,   see  specific  cross  TERSTATE  COMMERCE;  XV,  OBSTRUCT- 

references  from  sections  in  this  chap-  ING   AND   RETARDING   MAILS;    XVIII, 

ter   and   the   following   chapters:    V,  CONTEMPT. 

ACTS    IN   FURTHERANCE   OF    STRIKES;  Delaware,  etc.  R.  Co.  v  Bowns,  58 

VII,  BOYCOTTS  OF  CAPITAL  AND  THE  N.   Y.   581,    (adopted  in  Anderson's 

SUBSTANTIVE  LAW  RELATING  THERETO;  Law  Dictionary). 

XI,  EXERCISE  BY  UNION  OF  DisciPLi-  'Black's  Law  Dictionary. 

NARY  MEASURES  AS  AFFECTING  RIGHTS  '  Bouvier  's  Law  Dictionary. 
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order  to  compel  an  employer  to  accede  to  some  demand,  as  for  in- 
crease of  pay,  or  to  protest  against  something,  as  a  reduction  of 
wages ;  as  to  strike  for  higher  pay,  or  shorter  hours  of  work. ' '  * 

:<To  quit  work  in  order  to  compel  an  increase  or  prevent  a  re- 
duction of  wages." 

"To  quit  work  in  a  body,  or  by  combination  in  order  to  compel 
their  employer  to  raise  their  wages." 

"The  act  of  workmen  in  any  trade  or  branch  of  industry  when 
they  leave  their  work  with  the  object  of  compelling  the  master  to 
concede  certain  demands  made  by  them, — as  an  advance  of  wages, 
the  withdrawal  of  a  notice  of  reduction  of  wages,  a  shortening  of 
the  hours  of  work,  the  withdrawal  of  any  obnoxious  rule  or  regu- 
lation, or  the  like." 

"A  combined  effort  among  workmen  to  compel  the  master  to  the 
concession  of  a  certain  demand,  by  preventing  the  conduct  of  his 
business  until  compliance  with  the  demand.  The  concerted  cessa- 
tion of  work  is  but  one  of,  and  the  least  effective  of,  the  means  to 
the  end;  the  intimidation  of  others  from  engaging  in  the  service, 
the  interference  with,  and  the  disabling  and  destruction  of,  prop- 
erty, and  resort  to  actual  force  and  violence,  when  requisite  to  the 
accomplishment  of  the  end,  being  the  other  and  more  effective, 
means  employed. ' ' 

"To  cease  from  work  in  order  to  extort  higher  wages  as  work- 


men.' 


"A  simultaneous  cessation  of  work  on  the  part  of  the  work- 
men."10 

'To  cease  working  in  a  body  and  by  prearrangement  until  a 
grievance  is  redressed." 

"A  cessation  of  work  by  employes  in  an  effort  to  get  better  terms 
of  employment. ' ' 

It  will  be  observed  that  one  of  these  definitions,18  makes  all  strikes 

4  Century  Dictionary.  n  National  Protective  Ass  'n  v  Cum- 

5  Imperial  Dictionary.  ming,  170  N.  Y.  315,  63  N.  E.  370, 
"Webster's  Dictionary.  371,  88  Am.  St.  Eep.  648,  58  L.  E.  A. 

7  Encyclopedic  Dictionary.  135. 

8  Farmers '    Loan    &    Trust    Co.    v  "  Iron    Moulders '    Union    v    Allis- 
Northern  Pac.  E.  Co.,   60  Fed.   803,  Chalmers  Co.,  166  Fed.  45,  52,  20  L. 
821.  E.  A.  N.  S.  315. 

9 Worcester's  Dictionary.  "In   Farmers'   Loan  &   Trust   Co. 

10Hannen  J.  in  Farrer  v  Close,  L.  v  Northern  Pac.  E.  Co.,  60  Fed.  803, 

E.  4  Q.  B.  612,  38  L.  J.  M.  C.  132.  821. 
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unlawful.  The  error  in  this  definition  consists  in  including  the 
means  to  be  used  in  rendering  the  strike  effective  and  in  enumer- 
ating only  those  means  which  are  unlawful.  Some  of  the  other 
definitions  herein  set  out  are  defective  and  misleading  in  that  they 
attempt  to  enumerate  the  specific  objects  which  the  combination  is 
designed  to  effect  instead  of  being  confined  to  a  statement  of  the 
general  object, — i.  e.,  the  enforcement  of  compliance  by  the  em- 
ployer with  a  demand  of  the  combination.  A  careful  study  of 
labor  disputes  will  show  that  these  objects  are  so  varied  and 
numerous  that  any  attempt  to  enumerate  them  within  the  narrow 
compass  of  a  definition  is  an  impossibility  and  can  only  result  in 
confusion  and  error.  The  better  way  to  define  a  strike  is  to  ex- 
clude from  consideration  the  specific  objects  which  it  is  designed 
to  effect,  and  the  means  to  render  it  effective,  which  taken  singly  or 
in  conjunction,  determine  the  legality  or  illegality  of  the  strike.  In 
accordance  with  this  view,  a  strike  may  be  defined  as  a  simultaneous 
cessation  of  work,  by  workmen  acting  in  combination  to  compel  their 
common  employer  to  accede  to  demands  made  on  him  by  such 
combination. 

§  26.  Elementary  principles  of  the  law  of  torts  and  conspiracies  by 
which  lawfulness  of  strikes  tested. — Introductory  statement. 

Before  commencing  a  discussion  of  the  lawfulness  of  strikes,  it 
is  necessary,  in  order  to  obtain  a  working  basis  for  testing  the  cor- 
rectness of  the  decisions  relating  to  the  question,  to  ascertain  the 
basic  principles  of  the  law  of  torts  and  conspiracies  on  which  a 
correct  determination  of  the  question  must  rest.  As  will  be  shown 
in  the  following  section,  an  individual  under  a  contract  of  service 
terminable  at  will  has  the  absolute  right  to  quit  the  service  of  his 
employer  whenever  he  pleases  and  it  is  altogether  immaterial  that 
his  motive  for  so  doing  is  immoral  or  corrupt.  So  as  shown  in  sec- 
tion 28,  there  are  decisions  to  the  effect  that  an  act  which  an  indi- 
vidual may  lawfully  do,  any  number  of  persons  acting  in  concert 
may  lawfully  do.  If  this  doctrine  taken  without  qualification  is  a 
correct  exposition  of  the  law,  it  would  seem  that  all  strikes  by  work- 
men under  a  service  contract  terminable  at  will  would  be  lawful, 
and  that  any  further  discussion  of  the  lawfulness  of  strikes  by 
workmen  working  under  agreements  of  this  character  would  be 
superfluous.  As  will  be  shown,  however,  the  great  weight  of  au- 
thority is  that  the  doctrine  that  what  one  may  lawfully  do  many 
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persons  acting  in  concert  may  lawfully  do,  is  subject  to  the  im- 
portant qualification  that  the  lawfulness  of  the  combination  de- 
pends on  the  motive  for  combining  or  in  other  words  the  nature  of 
the  object  to  be  obtained  as  a  consequence  of  the  act." 

§  27.  — Eight  of  individual  not  bound  by  contract  for  definite 
time  to  quit  work.15 

What  one  has  an  absolute  right  to  do,  he  may  do  without  liability 
of  any  character,  even  though  he  exercises  this  right  with  the 
malicious  intent  of  inflicting  injury  on  another."  And  while  it  must 
be  conceded  that  absolute  rights  in  society  as  it  is  at  present  con- 
stituted are  few  in  number,  it  seems  to  be  axiomatic  that  the  right 
of  an  individual  to  refrain  from  contracting  whether  for  labor 
merchandise  or  anything  else  must  be  placed  in  this  category.  As 
was  said  by  Judge  Cooley :  ' '  It  is  a  part  of  every  man 's  civil  rights 
that  he  be  left  at  liberty  to  refuse  business  relations  with  any  per- 
son whatsoever,  whether  the  refusal  rests  upon  reason  or  is  the  re- 
sult of  whim,  caprice,  prejudice  or  malice.  With  his  reasons  neither 
the  public  nor  third  persons  have  any  legal  concern. "  "It  is 


14  See  Infra  this  chapter,  section  29. 

15  For  correlative  right  of  employer 
not    bound   ~by    contract   for   definite 
time  to  discharge  employe  see  infra 
Chapter  XIX,  Eights  of  Employers  in 
Respect  of  Contracts  of  Hiring  and 
Validity  of  Statutes  Assuming  to  Re- 
strict Right. 

16  Maine. — Heywood    v    Tillson,    75 
Me.  225,  234,  46  Am.  Eep.  373. 

Maryland. — Klingel  's  Pharmacy  v 
Sharpe,  104  Md.  218,  64  Atl.  1029, 
7  L.  E.  A.  N.  S.  976. 

New  York. — National  Protective 
Ass'n  v  Gumming,  170  N.  Y.  315, 
321,  63  N.  E.  369,  88  Am.  St.  Eep. 
648,  58  L.  E.  A.  135. 

New  Jersey. — Alfred  W.  Booth  & 
Bro.  v  Burgess,  72  N.  J.  Eq.  181,  65 
Atl.  231. 

Vermont. — Eaycroft  v  Taintor,  68 
Vt.  219,  35  Atl.  53,  54  Am.  St.  Eep. 
882,  33  L.  E.  A.  225. 

England. — Lord  Brampton  in  Quinn 


v  Leathern,  (1901)  A.  C.  at  p.  24;  70 
L.  J.  P.  C.  76,  85  L.  T.  289,  in  which 
it  was  said:  "that  the  exercise  of  an 
absolutely  legal  right  cannot  be  treat- 
ed as  wrongful  and  actionable  merely 
because  a  malicious  intention  prompt- 
ed such  exercise  was  established  as 
clear  law  by  the  House  in  Bradford  v 
Pickles,  (1895)  A.  C.  587. " 

And  see  Master  Builders'  Ass'n, 
Domascio,  16  Colo.  App.  25,  63  Pac. 
782 ;  Chipley  v  Atkinson,  23  Fla.  206, 
1  So.  934,  11  Am.  St.  Eep.  367;  Plant 
Woods,  176  Mass.  492,  499,  57  N.  E. 
1011,  79  Am.  St.  Eep.  330,  51  L.  E. 
A.  339. 

17  Cooley  on  Torts,  p.  278.  And  see 
Alfred  W.  Booth  &  Bro.  v  Burgess, 
72  N.  J.  Eq.  181,  65  Atl.  226,  in 
which  it  was  said:  "The  right  to  re- 
frain from  contracting  is  an  absolute 
right  which  every  man  can  exercise 
justly  or  unjustly  for  a  good  pur- 
pose *  maliciously '  in  the  popular 
sense  of  the  term,  or  benevolently." 
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damnum  absque  injuria,  if  through  the  lawful  and  proper  ex- 
ercise by  one  man  of  his  own  rights,  a  damage  results  to  another, 
even  though  he  might  have  anticipated  the  result  and  avoided  it. 
That  which  is  right  and  lawful  for  one  man  to  do  cannot  furnish 
the  foundation  for  an  action  in  favor  of  another.  Nor  can  the  ab- 
sence of  commendable  motive  on  the  part  of  the  party  exercising 
his  rights  be  the  legal  substitute  or  equivalent  for  the  thing  amiss 
which  is  one  of  the  necessary  elements  of  a  wrong.18  Hence  every 
free  man  whether  skilled  laborer,  mechanic,  farmer  or  domestic  may 
work  or  not  work,  work  or  refuse  to  work  with  any  company  or  in- 
dividual at  his  own  option  except  so  far  as  he  is  bound  by  contract,19 
and  whatever  may  be  his  motive,  or  whatever  may  the  resulting  in- 
jury arising  from  it,  the  law  can  afford  no  redress.20  The  right  is 
one  of  which  a  person  cannot  be  deprived  even  by  the  legislature 
itself.21  It  is  clear,  then,  that  one  in  the  employ  of  another  under  a 
contract  terminable  at  will  has  an  absolute  right  to  quit  or  threaten 
to  quit  his  employment  and  his  motives  for  so  doing  are  beyond 
inquiry.22  In  so  doing  he  has  nothing  to  justify  or  excuse. 

§  28.  — Combination  as  affecting  lawfulness  of  act  which  indi- 
vidual has  right  to  commit. — In  general. 

It  is  also  broadly  stated  in  many  decisions  that  what  one  may 
lawfully  do  singly,  any  number  of  men  acting  in  combination  may 
do  without  rendering  themselves  liable  to  civil  action;23  that  the 

18  Cooley  on  Torts,  p.  81.  219,  35  Atl.  53,  54  Am.  St.  Eep.  882, 

19  Com.  v  Hunt,  4  Met.  (Mass.)  Ill,  33   L.  E.   A.   225 ;    and  see  Jones  v 
133,    38    Am.    Dec.    346,    (opinion   of  Maher,    116    N.    Y.    Suppl.    180,    62 
Shaw  C.  J.).     And  see  Master  Build-  Misc.  388. 

ers'  Ass'n,  Damoscio   16  Colo.  App.         **  Colorado. — Master  Builders ;  Ass  'n 

25,  63  Pac.  782.  v  Domascio,  16  Colo.  App.  25,  63  Pac. 

20 Master  Builders'  Ass'n  v  Domas-  782. 

cio,  16  Colo.  App.  25,  63  Pac.  782;  Iowa. — DeWolf    v    Dix,    110    Iowa 

Baycroft  v   Taintor,   68  Vt.   219,   35  553,  81  N.  W.  779;  Beechley  v  Mul- 

Atl.  53,  54  Am.  St.  Eep.  882,  33  L.  E.  ville,  102  Iowa  602,  70  N.  W.  107,  63 

A.  225.  Am.   St.  Eep.  479;    Jacques  v  Dror- 

21  Purvis  v  United  Brotherhood  of  baugh,  63  Iowa  711,  17  W.  W.  433. 
Carpenters    &    Joiners,    214    Pa.    St.          Maryland. — Kimball  v  Harmon,  34 
348,  63  Atl.  585,   112   Am.   St.  Eep.  Md.  407,  411. 

272,  12  L.  E.  A.  642.  Massachusetts. — Boston  v  Simmons, 

22  National  Protective  Ass'n  v  Cum-  150  Mass.  461,  23  N.  E.  210,  15  Am. 
ming,  170  N.  Y.  315,  321,  338,  63  N.  St.  Eep.  230,  6  L.  E.  A.  629;  Welling- 
E.  369,  88  Am.  St.  Eep.  648,  58  L.  E.  ton  v  Small,  3  Gush.  145. 

A.   135,  Eaycroft  v   Taintor,   68   Vt.          Minnesota. — Bohn  Mfg.  Co.  v  Hoi- 
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number  of  men  who  unite  to  do  the  act  cannot  change  its  character 
from  lawful  to  unlawful.24  Taken  with  certain  limitations  to  be 
hereinafter  noticed,25  this  proposition  is  doubtless  correct,  but  only 
when  so  limited.  In  a  number  of  the  cases,  where  the  foregoing 
proposition  was  enunciated,  what  was  said  was  not  necessary  to  a 
decision,  while  in  others  it  was  correct  as  limited  to  the  particular 
facts  involved.  In  still  others,  however,  an  examination  of  the  facts 
makes  it  clear,  that  the  courts  intended  to  and  did  hold  that  this 
proposition,  without  any  qualifications  or  limitations  whatever,  was 
a  sound  exposition  of  the  law.  Nevertheless  this  is  against  the  great 
weight  of  authority,  which  is  to  the  effect  that  while  the  act  of  an 
individual  may  not  be  unlawful,  yet  the  same  act  when  committed 
by  a  combination  of  individuals  may  be  unlawful  both  in  the  sense 
of  rendering  the  members  of  the  combination  liable  to  a  criminal 
prosecution,  or  to  an  action  on  the  case  for  damages,  or  to  injunc- 
tive  process.28  Laws  adapted  to  individuals,  it  has  been  said,  re- 


lis,  55  Minn.  223,  55  N.  W.  119,  40 
Am.  St.  Bep.  319,  21  L.  B.  A.  337. 

Missouri. — Hunt  v  Simmons,  19 
Mo.  582. 

Montana. — Lindsay  v  Montana  Fed- 
eration of  Labor,  37  Mont.  264,  96 
Pac.  127,  127  Am.  St.  Bep.  722,  in 
which  it  was  said:  ''There  can  be 
found  running  through  our  legal  lit- 
erature many  remarkable  statements 
that  an  act  perfectly  lawful  when  done 
by  one  person  becomes  by  some  sort 
of  legerdemain,  criminal  when  done 
by  two  or  more  persons  acting  in  con- 
cert and  this  upon  the  theory  that  the 
concerted  action  amounts  to  a  con- 
spiracy. But  with  this  doctrine  we  do 
not  agree.  If  an  individual  is  clothed 
with  a  right  when  acting  alone  he 
does  not  lose  such  right  merely  by 
acting  with  others,  each  of  whom  is 
clothed  with  the  same  right.  If  the 
act  done  is  lawful  the  combination  of 
several  persons  to  commit  it  does  not 
render  it  unlawful." 

Texas.— Delz  v  Winfree,  80  Tex. 
400,  16  S.  W.  111. 

England. — Huntley     v     Simmonds, 


(1898)  1  Q.  B.  181;  Cotterell  v  Jones, 
11  C.  B.  N.  S.  713;  Kearney  v  Lloyd, 
(1890)  26  Ir.  268. 

24  Bohn  Mfg.  Co.  v  Hollis,  55  Minn. 
223,  55  N.  W.  119,  40  Am.  St.  Bep. 
319,  21  L.  B.  A.  337. 

25  See  Infra  case  cited  in  following 
notes  in  this  section. 

26  Connecticut. — State  v  Glidden,  55 
Conn.  46,  8  Atl.  840,  3  Am.  St.  Bep. 
23. 

District  of  Columbia. — Buck  Stove 
&  Bange  Co.  v  American  Federation 
of  Labor,  35  Wash.  L.  Bep.  797,  70 
Alb.  L.  J.  8. 

Illinois. — A.  B.  Barnes  &  Co,  v  Chi- 
cago Typographical  Union,  232  111. 
424,  83  N.  E.  40,  14  L.  B.  A.  N.  S. 
1018;  Franklin  Union  v  People,  220 
111.  355,  77  N.  E.  176,  110  Am.  St. 
Bep.  248,  4  L.  B.  A.  N.  S.  1001;  Chi- 
cago Coal  Co.  v  People,  214  111.  421, 
75  N.  E.  770. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  572,  78  N.  E.  753,  116  Am. 
St.  Bep.  272,  6  L.  B.  A.  N.  S.  753; 
Plant  v  Woods,  176  Mass.  492,  57  N. 
E.  1011,  79  Am.  St.  Bep.  330,  51  L. 
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quire  modification  and  extension  if  they  are  to  be  applied  with  effect 
to  large  bodies  of  persons  acting  in  concert."    ' '  An  organized  body 


B.  A.  339;  L.  D.  Wilcutt  &  Sons  Co. 
v  Driscoll,  200  Mass.  110,  85  N.  E. 
903;  and  see  Martell  v  White,  185 
Mass.  255,  69  N.  E.  1085,  102  Am. 
St.  Eep.  341,  64  L.  E.  A.  260. 

Missouri. — State  v  Stock  Exchange, 
211  Mo.  181,  109  S.  W.  675,  124  Am. 
St.  Eep.  776 ;  Carter  v  Oster,  134  Mo. 
App.  146,  112  S.  W.  995. 

New  Jersey. — State  v  Donaldson,  32 
N.  J.  L.  151,  90  Am.  Dec.  640;  Jer- 
sey City  Printing  Co.  v  Cassidy,  63 
N.  J.  Eq.  759,  53  Atl.  230. 

Ohio. — Moores  v  Bricklayers'  Un- 
ion, 23  W.  L.  B.  48,  10  Ohio  Dec. 
(Eeprint)  665,  668. 

Pennsylvania. — Cote  v  Murphy,  159 
Pa.  St.  419  ,28  Atl.  190,  39  Am.  St. 
Eep.  686,  23  L.  E.  A.  135;  Patterson 
v  Building  Trades'  Council,  11  Pa. 
Dist.  Eep.  500;  Com.  v  Carlisle, 
Brightly  N.  P.  36. 

Wisconsin. — State  v  Huegin,  110 
Wis.  189,  85  N.  W.  1046,  62  L.  E.  A. 
700. 

United  States. — Aikens  v  Wisconsin, 
195  U.  S.  194,  25  Sup.  Ct.  3,  49  L. 
ed.  154;  United  States  v  Trans-Mis- 
souri Freight  Association,  166  U.  S. 
290,  17  Sup.  Ct.  540,  41  L.  ed.  1007; 
Eocky  Mountain  Bell  Telephone  Co. 
v  Montana  Federation  of  Labor,  156 
Fed.  809;  Allis-Chalmers  Co.  v  Iron 
Moulders'  Union,  150  Fed.  155; 
Lowe  v  California  Federation  of 
Labor,  139  Fed.  71;  Oxley  Stave  Co. 
v  Coopers'  International  Union,  72 
Fed.  695,  (affirmed  in  83  Fed.  912, 
28  C.  C.  A.  99;  Farmers'  Loan  & 
Trust  Co.  v  Northern  Pac.  E.  Co.,  60 
Fed.  803;  Toledo,  etc.  E.  Co.  v  Penn- 
sylvania Co.,  54  Fed.  746,  19  L.  E. 
A.  387,  5  Inters.  Com.  Eep.  522. 

England. — Quinn  v  Leathern,  (1901) 


A.  C.  495,  511,  70  L.  J.  P.  C.  76,  85 
L.  T.  289;  Giblan  v  National  Labor- 
ers' Union,    (1903)   2  K.  B.  600,  72 
L.  J.  K.  B.  907,  89  L.  T.  386;  Mogul 
Steamship  Co.  v  McGregor,  23  Q.  B. 
D.    598,    (Affirmed   in    [1892]    A.    C. 
25) ;  Gregory  v  Brunswick,  6  Man.  & 
G.  205,  3  C.  B.  481;  Eeg.  v  Parnell, 
14  Cox  C.  C.  508;  Eeg.  v  Eowlands, 
17  Ad.  &  El.  N.  S.  671;  and  see  South 
Wales  Miners'  Federation  v  Glamor- 
gan Coal  Co.,    (1905)   A.  C.  239,  74 
L.  J.  K.  B.  525. 

In  England,  the  rule  stated  in  the 
text  has  been  abrogated  so  far  aa 
trade  disputes  are  concerned  by  a  re- 
cent Act  of  Parliament.  This  act 
provides  that  "An  act  done  in  pur- 
suance of  an  agreement  or  combina- 
tion by  two  or  more  persons,  shall  if 
done  in  contemplation  or  furtherance 
of  a  trade  dispute,  not  be  actionable 
unless  the  act  if  done  without  any 
such  agreement  or  combination  would 
be  actionable."  Act  Dec,  21st,  1906, 
§  1.  In  a  recent  case  it  was  said :  * '  So 
far  as  concerns  a  'trade  dispute,'  the 
law  as  to  the  consequences  in  a  civil 
court  of  combined  action,  as  distin- 
guished from  individual  action  *  *  * 
approved  in  the  judgments  in  Quinn 
v  Leathern,  (1901)  A.  C.  495,  and 
previously  in  judgments  in  Mogul 
Steamship  Co.  v  McGregor  (1889  23 
Q.  B.  D.  598)  and  elsewhere  is  swept 
away  by  this  section."  Kennedy  L. 
J.  in  Conway  v  Wade,  (1908)  2  K. 

B.  844,  858. 

"Lord  Lindley  in  South  Wales 
Miners'  Federation  v  Glamorgan  Coal 
Co.,  (1905)  A.  C.  239,  74  L.  J.  K.  B. 
525;  quoted  with  approval  in  Allis- 
Chalmers  Co.  v  Iron  Moulders'  Union, 
150  Fed.  155. 
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of  men  working  together  can  produce  results  very  different  from 
those  which  can  be  produced  by  an  individual  without  assistance, ' ' 
because  of  the  greater  power  of  coercion  on  the  part  of  the  combi- 
nation,29 ' '  and  may  make  oppressive  and  dangerous  that,  which  if  it 
proceeded  from  a  single  person  would  be  otherwise. "  "And  the 
very  fact  of  the  combination  may  show  that  the  object  is  simply  to 
do  harm,  and  not  to  exercise  one's  own  just  rights. "  "A  single 
individual  may  well  be  left  to  take  his  chances  in  a  struggle  with 
another  individual.  But  in  a  struggle  with  a  number  of  persons 
combined  together  to  fight  an  individual,  the  individual's  chance  is 
small,  if  it  exists  at  all. ' '  The  result  of  this  greater  power  of  coer- 
cion on  the  part  of  a  combination  of  individuals  is  that  what  is  law- 
ful for  an  individual  is  not  the  test  of  what  is  lawful  for  a  combi- 
nation of  individuals.32  This  conclusion  is  also  in  a  measure  sus- 
tained by  a  recent  decision  of  the  Supreme  Court  of  the  United 
States  where  the  principle  under  consideration  was  considered  from 
a  somewhat  different  point  of  view.  Here  it  was  urged  that  the 


28  Lord  Lindley  in  South  Wales  Mi- 
ners' Federation  v  Glamorgan  Coal 
Co.,  (1905)  A.  C.  239,  74  L.  J.  K.  B. 
525;  and  see  Bailey  v  Master  Build- 
ers' Ass'n,  103  Tenn.  99,  118,  52  S. 
W.  853,  46  L.  E.  A.  561. 

»Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  116  Am.  St.  Eep.  272,  6  L. 
E.  A.  N.  S.  1067;  Oxley  Stave  Co.  v 
Coopers'  International  Union,  72  Fed. 
695;  and  see  cases  cited  in  the  fol- 
lowing note. 

30  Mogul  Steamship  Co.  v  McGregor, 
23  Q.  B.  Div.  598;  State  v  Huegin, 
110  Wis.  189,  85  N.  W.  1046,  62  L. 
E.  A.  700;  Buck  Stove  &  Eange  Co. 
v  American  Federation  of  Labor, 
(Dist.  Col.)  35  Wash.  L.  Eep.  797,  70 
Alb.  L.  J.  8;  Farmers'  Loan  &  Trust 
Co.  v  Northern  Pac.  E.  Co.,  60  Fed. 
803;  Quinn  v  Leathern  (1901)  A.  C. 
p.  528,  70  L.  J.  P.  C.  76,  85  L.  T.  289, 
in  which  Lord  Lindley  said:  " Num- 
bers may  annoy  and  coerce  where  one 
may  not.  Annoyance  and  coercion  by 
many  may  be  so  intolerable  as  to  be- 
come actionable  and  produce  a  result 


which  one  alone  could  not  produce," 
and  in  which  it  was  said  by  Lord 
Brampton,  * '  A  number  of  actions  and 
things  not  in  themselves  actionable 
or  unlawful  if  done  separately  without 
conspiracy,  may  with  conspiracy  be- 
come dangerous  and  alarming,  just 
as  a  grain  of  gunpowder  is  harmless, 
but  a  pound  may  be  highly  de- 
structive, or  the  administration  of  one 
grain  of  a  particular  drug  may  be 
most  beneficial  as  a  medicine,  but  ad- 
ministered frequently  and  in  larger 
quantities  with  a  view  to  harm  may 
be  fatal  as  a  poison";  Eeg.  v  Par- 
nell,  14  Cox  C.  C.  508  in  which  it  was 
said:  "Acts  lawful  for  one  may  not 
be  lawful  for  a  combination  because 
the  wrong  to  be  effective  by  a  com- 
bination assumes  a  formidable  char- 
acter. ' ' 

81  Mogul  Steamship  Co.  v  McGregor, 
23  Q.  B.  Div.  598. 

^Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  757,  116  Am.  St.  272, 
6  L.  E.  A.  N.  S.  753. 
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means  to  be  used  by  the  particular  combination  were  simply  the 
abstinence  from  making  contracts,  that  a  man's  right  to  so  abstain 
cannot  be  infringed  on  the  ground  of  motive,  and  further  that  it 
carries  with  it  the  right  to  communicate  that  intent  to  abstain  to 
others  and  to  abstain  in  common  with  them;  that  if  the  statute  on 
which  the  prosecution  was  based  extends  to  such  a  case  it  must  be 
unconstitutional.  Justice  Holmes  who  wrote  the  opinion  of  the 
court,  said:  "The  fallacy  of  this  argument  lies  in  the  assumption 
that  the  statute  stands  no  better  than  if  directed  against  the  pure 
non-feasance  of  singly  omitting  to  contract  (italics  are  ours).  The 
statute  is  directed  against  a  series  of  acts,  and  acts  of  several,  the 
acts  of  combining,  with  intent  to  do  other  acts.  The  very  plot  is  an 
act  in  itself.  *  *  *  But  an  act,  which  in  itself  is  merely  a  voluntary 
muscular  contraction  derives  all  its  character  from  the  consequences 
which  will  follow  it  under  the  circumstances  in  which  it  was  done. 
When  the  act  consists  of  making  a  combination  calculated  to  cause 
temporal  damage,  the  power  to  punish  such  acts,  when  done  mali- 
ciously cannot  be  denied  because  they  are  to  be  followed  and  work- 
ed out  by  conduct  which  might  have  been  lawful  if  not  preceded  by 
the  acts.  No  conduct  has  such  an  absolute  privilege  as  to  justify 
all  possible  schemes  of  which  it  may  be  a  part.  The  most  innocent 
and  constitutionally  protected  of  acts  or  omissions  may  be  made  a 
step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot  neither  its  inno- 
cence nor  the  Constitution  is  sufficient  to  prevent  the  punishment  of 
the  plot  by  law."38 

§  29. Test  for  determining  lawfulness  of  combination  to  com- 
mit act. 

Having  shown  that  an  act  committed  by  a  combination  may  be 
unlawful,  though  the  act  if  committed  by  an  individual  would  be 
lawful,  and  one  which  he  would  even  have  the  absolute  right  to  com- 
mit, the  next  question  which  presents  itself  for  consideration  is, 
what  is  the  test  which  must  be  applied  in  determining  the  lawful- 
ness or  unlawfulness  of  a  combination  to  commit  such  acts?  The 
test,  it  may  be  said,  is  the  motive  for  combining  or  what  amounts 
to  the  same  thing,  the  nature  of  the  object  to  be  obtained  as  a  con- 
sequence of  the  act.3*  Where  an  act  would  be  lawful  if  done  by  an 

^Aikens  v  Wisconsin,  195  U.  S.  "Com.  v  Carlisle,  Brightly  N.  P. 
194,  205,  208,  25  Sup.  Ct.  3,  49  L.  ed.  (Pa.)  36;  National  Fireproofing  Co. 
154.  v  Mason  Builders '  Ass'n,  169  Fed. 
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individual,  it  will  be  lawful  if  done  by  a  combination,  provided  they 
have  no  unlawful  object  in  view.35  Or  stating  this  proposition  in 
other  terms,  there  is  nothing  in  such  combination  or  the  carrying 
out  of  the  object  for  which  it  was  formed  which  will  furnish  any 
ground  for  a  civil  action  or  a  criminal  prosecution  if  the  element 
of  malice, — i.  e.,  the  absence  of  just  cause  or  excuse — is  not  present. 
So  long  as  the  object  of  the  combination  is  to  further  its  own  fair 
interest  or  advantage,  and  not  the  injury  of  another,  its  members 
are  not  liable  for  any  injury  which  is  merely  incidental.88  On  the 
other  hand  such  combinations  are  unlawful  and  criminal  conspira- 
cies, though  the  acts  when  done  by  an  individual  would  be  innocent, 
when  the  acts  are  done  with  malice,  i.  e.,  with  the  intention  to  in- 
jure another,  or  the  public  without  just  cause  or  excuse.87  Intention- 
ally to  do  that  which  is  calculated  in  the  ordinary  course  of  events 


259;  and  see  Jose  v  Metallic  Eoofing 
Co.  (1908)  A.  C.  514. 

83  Illinois. — Doremus  v  Hennessey, 
176  111.  508,  52  N.  E.  924,  68  Am.  St. 
Eep.  203,  43  L.  E.  A.  797. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Local 
Union,  165  Ind.  421,  75  N.  E.  877,  2 
L.  E.  A.  N.  S.  788;  Clemmit  v 
Watson,  14  Ind.  App.  38,  42  N.  E. 
367. 

Massachusetts. — Carew  v  Euther- 
ford,  106  Mass.  14,  8  Am.  Eep.  287. 

New  York. — National  Protective 
Ass'n  v  Cumming,  170  N.  Y.  185,  63 
N.  E.  369,  88  Am.  St.  Eep.  648,  58 
L.  E.  A.  135;  Curren  v  Galen,  152  N. 
Y.  33,  46  N.  E.  297,  57  Am.  St.  Eep. 
496,  37  L.  E.  A.  802;  Mills  v  United 
States  Printing  Co.,  91  N.  Y.  Suppl. 
185,  99  App.  Div.  605. 

United  States. — Allis-Chalmers  Co. 
v  Iron  Moulders'  Union,  150  Fed. 
155. 

England. — See  Jose  v  Metallic  Eoof- 
ing Co.,  (1908)  A.  C.  514. 

86  State  v  Huegin,  110  Wis.  189,  85 
N.  W.  1046,  62  L.  E.  A.  700;  Nation- 
al Fireproofing  Co.  v  Mason  Builders' 
Ass'n,  169  Fed.  269;  Allis-Chalmers 


Co.  v  Iron  Moulders'  Union,  150  Fed. 
155. 

87  Massachusetts. — Plant  v  Woods, 
176  Mass.  492,  57  N.  E.  1011,  79  Am. 
St.  Eep.  330,  51  L.  E.  A.  339. 

Missouri. — Carter  v  Oster,  134  Mo. 
App.  146,  112  S.  W.  995;  Lohse  Pat- 
ent Door  Co.  v  Fuelle,  215  Mo.  421, 
114  S.  W.  997,  22  L.  E.  A.  N.  S.  607; 
Chas.  A.  Ollcott  Planing  Mill  Co.  v 
Fuelle,  114  S.  W.  1013. 

New  Jersey. — Barr  v  Essex  Trades ' 
Council,  53  N.  J.  Eq.  117,  30  Atl.  881. 

New  York. — W.  P.  Davis  Machinery 
Co.  v  Eobinson,  84  N.  Y.  Suppl.  837, 
41  Misc.  329;  Davis  v  United  Porta- 
ble Hoisting  Engineers,  51  N.  Y. 
Suppl.  180,  28  App.  Div.  396. 

Pennsylvania. — Patterson  v  Build- 
ing Trades'  Council,  11  Pa.  Dist.  Eep. 
500. 

Wisconsin. — State  v  Huegin,  110 
Wis.  189,  85  N.  W.  1046,  62  L.  E.  A. 
700. 

United  States. — Allis-Chalmers  Co. 
v  Iron  Moulders'  Union,  150  Fed. 
155;  Toledo,  etc.  E.  Co.  v  Pennsyl- 
vania Co.,  54  Fed.  730,  19  L.  E.  A. 
387,  5  Inters.  Com.  Eep.  522. 

England. — Mogul   Steamship  Co.  v 
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to  damage  another  in  his  property  or  trade  is,  when  done  without 
just  cause  or  excuse,  what  the  law  calls  a  malicious  wrong.38  Just 
cause  or  excuse  exists  only  where  the  injury  inflicted  is  the  means 
to  some  end  legitimately  desired  and  incidental  thereto,  and  is  not 
the  result  of  a  specific  intent  and  immediate  purpose  of  injury  to 
others  that  benefit  may  ultimately  come  to  the  members  of  the  com- 
bination. It  is  entirely  wanting  when  the  immediate  purpose  of  the 
combination  is  to  inflict  injury  on  others  and  the  benefit,  if  any, 
to  result  to  the  combination  is  indirect  or  remote.39  An  agreement 


McGregor,  23  Q.  B.  D.  608  (affirmed 
in  [1892]  A.  C.  25). 

^Bowen  L.  J.  in  Mogul  Steamship 
Co.  v  McGregor,  23  Q.  B.  D.  608 ; 
Brennan  v  United  Hatters  of  North 
America,  73  N.  J.  L.  729,  65  Atl.  165, 
9  L.  R.  A.  N.  S.  254;  Barr  v  Essex 
Trades'  Council,  53  N.  J.  Eq.  101, 
117,  30  Atl.  881. 

89  Connecticut. — State  v  Stockf  ord, 
77  Conn.  227,  58  Atl.  769,  107  Am.  St. 
Rep.  28. 

District  of  Columbia. — Buck  Stove 
&  Eange  Co.  v  American  Federation 
of  Labor,  37  Wash.  L.  Rep.  154  (af- 
firming 35  Wash.  L.  Rep.  797,  70  Alb. 
L.  J.  8.) 

Illinois. — A.  R.  Barnes  &  Co.  v  Chi- 
cago Typographical  Union,  232  111. 
424,  83  N.  E.  940,  14  L.  R.  A.  N.  S. 
1018;  Piano  &  Organ  Workers'  Union 
v  Piano  &  Organ  Supply  Co.,  124  111. 
App.  352. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  572,  78  N.  E.  753,  116  Am. 
St.  Rep.  272,  6  L.  R.  A.  N.  S.  1067; 
Berry  v  Donovan,  188  Mass.  353,  74 
N.  E.  603,  108  Am.  St.  Rep.  499,  5 
L.  R.  A.  N.  S.  899;  Plant  v  Woods, 
176  Mass.  492,  57  N.  E.  1011,  79  Am. 
St.  Rep.  330,  51  L.  R.  A.  339. 

Missouri. — Burke  v  Fay,  128  Mo. 
App.  690,  107  S.  W.  408. 

New  Jersey. — Brennan  v  United 
Hatters  of  North  America,  73  N.  J. 


L.  729,  65  Atl.  165,  118  Am.  St.  Rep. 
727,  9  L.  R.  A.  N.  S.  254. 

New  York. — Curran  v  Galen,  150 
N.  Y.  33,  46  N.  E.  297,  57  Am.  St. 
Rep.  496  37  L.  R.  A.  802;  W.  P. 
Davis  Machinery  Co.  v  Robinson,  84 
N.  Y.  Suppl.  837,  41  Misc.  329;  and 
see  People  v  Trequier,  1  Wheeler's 
Crim.  Cas.  142. 

Ohio .  — Hillenbrand  v  Building 
Trades'  Council,  14  Ohio  Dec.  N.  P. 
628. 

Oregon.  —  Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  527, 
38  Pac.  547,  46  Am.  St.  Rep.  640,  28 
L.  R.  A.  464. 

Pennsylvania.  —  Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  328,  63  Atl.  585,  112  Am. 
St.  Rep.  757,  12  L.  R.  A.  N.  S.  642; 
Com.  v  Carlisle,  Brightly  N.  P.  36. 

Wisconsin. — State  v  Huegin,  110 
Wis.  189,  85  N.  W.  1046,  62  L.  R.  A. 
700. 

United  States. — Aikens  v  Wiscon- 
sin, 195  U.  S.  194,  25  Sup.  Ct.  3,  49 
L.  ed.  154;  Loewe  v  California  Fed- 
eration of  Labor,  139  Fed.  71;  Allis- 
Chalmers  Co.  v  Iron  Moulders'  Union, 
150  Fed.  155. 

England. — Quinn  v  Leathern,  (1901) 

A.  C.  495,  70  L.  J.  P.  C.  76,  85  L.  T. 
289 ;  Giblan  v  National  Laborers '  Un- 
ion, (1903)  2  K.  B.  600,  72  L.  J.  K. 

B.  907,  89  L.  T.  386;  Reg.  v  Row- 
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entered  into  for  the  primary  purpose  of  injuring  another  is  not 
rendered  legal  by  the  fact  that  it  may  incidentally  benefit  the 
parties." 

§  30.  General  right  of  workmen  to  strike. 

While,  as  will  be  subsequently  shown,  it  is  by  no  means  true  that 
all  strikes  are  lawful,"  there  is  no  question  as  to  the  general  right 
of  workmen  to  strike."  Their  right  to  organize  and  to  utilize  their 
organization  by  instituting  a  strike  is  an  exercise  of  the  common 
law  right  of  every  man  to  pursue  his  calling,  whether  of  labor  or 
business,  as  he  in  his  judgment  sees  fit.*8  And  while  they  are  under 
no  obligation  to  do  so,44  they  may  if  so  inclined  state  their  reasons 
for  striking,  and  notice  thereof  may  be  given  by  the  strikers  them- 
selves, or  through  the  agency  of  the  organization  to  which  they 
belong.45  Expressions  are  sometimes  found  in  opinions,  not  neces- 


lands,  5  Cox  Or.  Cas.  460,  17  Ad.  &  El. 
N.  S.  671;  Beg.  v  Hewitt,  5  Cox  Cr. 
Cas.  162. 

40  National  Fireproofiing  Co.  v  Ma- 
son Builders'  Ass'n,  169  Fed.  259. 

"See  subsequent  sections  in  this 
chapter. 

42  Massachusetts. — Pickett  v  Walsh, 
192  Mass.  572,  78  N.  E.  753,  116  Am. 
St.  Eep.  272,  6  L.  B.  A.  N.  S.  1667. 

Missouri.  —  Hamiltdn-Brown  Shoe 
Co.  v  Saxey,  131  Mo.  212,  32  S.  W. 
1106,  52  Am.  St.  Eep.  622. 

New  TorTc. — Typothetae  of  City  of 
New  York,  117  N.  Y.  Suppl.  70;  New 
York  Central  Iron  Works  v  Brennan, 
105  N.  Y.  Suppl.  870;  People  v  Mar- 
cus, 97  N.  Y.  Suppl.  322,  110  App. 
Div.  255. 

Ohio. — State  v  Bateman,  10  Ohio 
Dec.  68. 

Oregon.  —  Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  527, 
38  Pac.  547,  46  Am.  St.  Eep.  640,  28 
L.  E.  A.  464. 

Pennsylvania.  —  Marietta  Casting 
Co.  v  Thuma,  28  Pa.  Co.  Ct.  248; 
Cook  v  Dolan,  19  Pa.  Co.  Ct.  401,  6 
Pa.  Dist.  524. 


Washington. — Jensen  v  Cooks'  & 
Waiters'  Union,  39  Wash.  531,  81 
Pac.  1069,  48  L.  E.  A.  302. 

United  States. — Goldfields  Consoli- 
dated Mines  Co.  v  Goldfield  Miners' 
Union,  159  Fed.  500,  519;  Allis-Chal- 
mers  Co.  v  Iron  Moulders  Union,  150 
Fed.  155;  Union  Pacific  B.  Co.  v 
Euef.  120  Fed.  102,  113;  Allis-Chal- 
mers  Co.  v  Eeliable  Lodge,  111  Fed. 
264;  Toledo,  etc.  E.  Co.  v  Pennsyl- 
vania Co.,  54  Fed.  994,  19  L.  E.  A. 
387,  5  Inters.  Com.  Eep.  522;  Lake 
Erie,  etc.  E.  Co.  v  Bailey,  61  Fed. 
494;  In  Ee  Wabash,  24  Fed.  217. 

England. — Lord  Lindley  in  Quinn 
v  Leathern,  (1901)  A.  C.  495,  538,  70 
L.  J.  P.  C.  76,  85  L.  T.  289. 

*3  Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  6  L.  E.  A.  N.  S.  1067, 
116  Am.  St.  Eep.  272. 

"Union  Pac.  E.  Co.  v  Euef,  121 
Fed.  106,  113. 

45  National  Protective  Ass  'n  v  Gum- 
ming, 170  N.  Y.  315,  63  N.  E.  369, 
88  Am.  St.  Eep.  648,  58  L.  E.  A. 
135;  Davis  v  United  Portable  Hoist- 
ing Engineers,  51  N.  Y.  Suppl.  801, 
28  App.  Div.  396;  Tallman  v  Galliard, 
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sary  to  a  decision  of  the  case,  to  the  effect  that  workmen  not  under 
contract  for  a  definite  time  acting  in  concert  have  an  absolute  right 
to  quit  work"  But  this  proposition  tested  by  the  rules  relating  to 
torts  and  conspiracies  stated  in  a  preceding  section  is  clearly  in- 
correct.47 The  lawfulness  of  a  strike  depends  not  only  on  the  means 
used  to  render  it  effective,48  but  also  upon  its  object.49  A  combination 
to  quit  work  is  lawful  only  where  its  purpose  is  to  obtain  a  benefit 
for  the  parties  which  they  can  legally  claim.50  If  the  primary  object 
is  to  injure  others  in  their  business  or  calling,51  or  to  compel  them  to 
do  some  criminal  or  unlawful  injury  to  others,62  or  to  deprive  them 
of  their  liberty  of  action  without  just  cause,53  and  not  to  advance  the 


57  N.  Y.  Suppl.  419,  27  Misc.  114; 
and  see  Allen  v  Flood,   (1898)  A.  C. 
1,  67  L.  J.  Q.  B.  119,  77  L.  T.  717. 

48  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226; 
Jersey  City  Printing  Co.  v  Cassiday, 
63  N.  J.  Eq.  759,  53  Atl.  237. 

47  See  Supra  this  chapter,  section  29. 

48  See  Infra,  Chapter  V,  Acts  in  Fur- 
therance of  Strike. 

49  State  v  Stockford,  77  Conn.  227, 

58  Atl.   769,    107   Am.   St.   Eep.   28; 
Reynolds  v  Davis,  198  Mass.  294,  84 
N.  E.  457;   17  L.  R.  A.  N.  S.   162; 
Longshore  Printing  &  Publishing  Co. 
v  Howell,  26  Ore.  527,  38  Pac.  547, 
46   Am.    St.   Rep.   640,   28   L.   R.   A. 
464;   Farrer  v  Close,  L.  R.  4  Q.   B. 
602,  612,  38  L.  J.  M.  C.   132.     See 
also  subsequent  sections  in  this  chap- 
ter in  which  the  principle  is  applied. 

60  Reg.  v  Rowlands,  5  Cox  Cr.  Cas. 
460-461,  17  Ad.  &  El.  N.  S.  671 ;  Rey- 
nolds v  Davis,  198  Mass.  294,  84  N.  E. 
457,  17  L.  R.  A.  N.  S.  162;  Thomas 
v  Cincinnati,  etc.  R.  Co,  62  Fed.  803, 
4  Inters.  Com.  Rep.  788. 

51  Connecticut. — State  v  Stockford, 
77  Conn.  227,  58  Atl.  772,  107  Am. 
St.  Rep.  28. 

Illinois. — Piano  &  Organ  Workers' 
Union  v  Piano  &  Organ  Supply  Co., 
124  111.  App.  352. 

Massachusetts. — Pickett    v    Walsh, 


192  Mass.  572,  78  N.  E.  753,  6  L.  R. 

A.  N.  S.  1067,  116  Am.  St.  Rep.  272 ; 
Plant  v  Woods,  176  Mass.  492,  57  N. 
E.  1011,  79  Am.  St.  Rep.  330,  51  L. 

B.  A.  339. 

New  York. — W.  P.  Davis  Machin- 
ery Co.  v  Robinson,  84  N.  Y.  Suppl. 
837,  41  Misc.  329. 

Ohio  .  — Hillenbrandt  v  Building 
Trades'  Council,  14  Ohio  Dec.  N.  P. 
628. 

United  States. — National  Fireproof- 
ing  Co.  v  Mason  Builders'  Ass'n,  169 
Fed.  259;  Allis-Chalmers  Co.  v  Reli- 
able Lodge,  111  Fed.  264;  United 
States  v  Cassidy,  67  Fed.  700 ;  Toledo, 
etc.  R.  Co.  v  Pennsylvania  Co.,  54 
Fed.  746,  19  L.  R.  A.  387,  5  Inters. 
Com.  Rep.  522;  In  Re  Higgins,  27 
Fed.  443. 

England. — Reg.  v  Rowlands,  5  Cox 
Cr.  Cas.  436,  460,  461,  17  Ad.  &  El. 
N.  S.  671;  Reg.  v  Hewitt,  5  Cox  Cr. 
Cas.  162;  Quinn  v  Leathern,  (1901) 

A.  C.  495,  70  L.  J.  P.  C.  76,  89  L. 
T.   289;   Giblan  v  National  Amalga- 
mated Laborers'  Union,   (1903)  2  K. 

B.  600,  89  L.  T.  386,  72  L.  J.  K.  B. 
902. 

82  Toledo,  etc.  R.  Co.  v  Pennsylvania 
Co.,  54  Fed.  730,  19  L.  R.  A.  389,  5 
Inters.  Com.  522. 

"State  v  Stockford,  77  Conn.  227, 
58  Atl.  772;  107  Am.  St.  Rep.  28. 
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interests  of  the  union,  except  perhaps  in  some  remote  or  indirect 
way,  the  combination  is  unlawful.  The  law  which  allows  a  combi- 
nation for  the  purpose  of  obtaining  a  lawful  benefit  gives  no  sanc- 
tion to  combinations  which  have  for  their  immediate  purpose  the 
injury  or  hurt  of  another.54  While  members  of  a  union  may,  in 
their  efforts  to  improve  their  condition  inflict  more  or  less  damage 
or  injury  on  others,  these  results  should  be  incidental  damage  and 
inconvenience  consequent  on  the  operation  of  general  rules  lawful 
in  themselves,  rather  than  those  which  follow  a  specific  intent  and 
immediate  purpose  of  injury  to  others  in  order  that  good  may 
come  to  themselves.85 

§  31.  Strikes  to  maintain  or  advance  rate  of  wages  or  to  obtain 
shorter  hours  of  employment  or  other  legitimate  advantage. — In 
general. 

Within  the  rules  laid  down  in  Sections  28  and  29  it  is  clear  that 
unless  restrained  by  contractual  relations,5"  workmen  may,  in  order 
to  maintain  or  advance  the  rate  of  wages  or  procure  shorter  hours 
of  employment  or  to  obtain  any  other  legitimate  object  agree  to  and 
quit  work  in  a  body,57  provided  it  is  done  in  a  peaceable  and  quiet 

84  Reg.  v  Rowlands,  5  Cox  Cr.  Cas.  ted   States   v   Stevens,   2   Hask.    164, 

461,  17  Ad.  &  El.  N.  S.  671;  Curran  Fed.    Cas.    16,   392.     And   see   A.   R. 

v  Galen,  152  N.  Y.  267,  46  N.  E.  297,  Barnes  &  Co.  v  Berry,  156  Fed.  72. 

57  Am.  St.  Rep.  496,  37  L.  R.  A.  802;          "California. — Pierce  v  Stablemens' 
A.  R.  Barnes  &  Co.  v  Chicago  Typo-  Union,  103  Pac.  323,  327;  J.  F.  Park- 
graphical  Union,  232  111.  424,  83  N.  E.  inson  Co.  v  Building  Trades'  Council, 
840,  14  L.  R.  A.  N.  S.  1018;  National  154  Cal.'  5,  98  Pac.   1027,  21  L.  R. 
Fireproofing   Co.   v   Mason   Builders'  A.  N.  S.  550. 

Ass'n,  169  Fed.  259.  Connecticut. — State  v  Stockford,  77 

65  Curran  v  Galen,  152  N.  Y.  267,  Conn.  227,  58  Atl.  772,  107  Am.  St. 

46  N.  E.  297,  57  Am.  St.  Rep.  496,  37  Rep.  28. 

L.  R.  A.  802 ;  Purvis  v  United  Broth-  Illinois. — Beaton  v  Tarrant,  102  111. 

erhood  of  Carpenters  &  Joiners,  214  App.  124. 

Pa.  St.  328,  63  Atl.  585,  112  Am.  St.  Indiana.— Karges  Furniture  Co.  v. 

Rep.  757,  12  L.  R.  A.  N.  S.  642.  Amalgamated  Woodworkers '  Local 

56  State  v  Stockford,  77  Conn.  227,  Union,  165  Ind.  421,  75  N.  E.  877,  2 

58  Atl.   772,    107   Am.   St.   Rep.   28;  L.  R.  A.  N.  S.  788;  Clemmit  v  Wat- 
Jetton-Dehkle  Lumber  Co.  v  Mather,  son,  14  Ind.  App.  38,  42  N.  E.  367. 
53  Fla.  969,  43  So.  590;   Connett  v  Maryland.— My  Maryland  Lodge  v 
United    Hatters    of    North    America,  Adt,  100  Md.  238,  59  Atl.  721,  68  L. 
(N.  J.)  74  Atl.  188;  Wabash  R.  Co.  R.  A.  752. 

v  Hannahan,  121  Fed.  563;  United  Massachusetts. — L.  D.  Wilcutt  & 
States  v  Haggerty,  116  Fed.  505;  Uni-  Sons  Co.  v  Driscoll,  200  Mass.  110,  85 
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N.  E.  897;  Pickett  v  Walsh,  192 
Mass.  572,  78  N.  E.  753,  116  Am.  St. 
Rep.  572,  6  L.  E.  A.  N.  S.  1067. 

Michigan. — Beck  v  Kailway  Team- 
sters' Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Eep. 
421,  42  L.  E.  A.  407. 

Minnesota . — Gray  v  Building 
Trades'  Council,  91  Minn.  171,  179, 
97  N.  W.  663,  63  L.  E.  A.  753,  103 
Am.  St.  Eep.  477;  Bohn  Mfg.  Co.  v 
Hollis,  54  Minn.  223,  55  N.  W.  1119, 
40  Am.  St.  Eep.  319,  21  L.  E.  A.  337. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  953;  Connett 
v  United  Hatters  of  North  America, 
74  Atl.  188;  Jersey  City  Printing  Co. 
v  Cassiday,  63  N".  J.  Eq.  759,  53  Atl. 
230;  Barr  v  Essex  Trades'  Council, 
53  N.  J.  Eq.  101,  30  Atl.  881. 

New  York. — National  Protective 
Ass'n  v  Gumming,  170  N.  Y.  315,  63 
N  .E.  369,  88  Am.  St.  Eep.  648,  58 
L.  E.  A.  135  (affirming  65  N.  Y. 
Suppl.  946) ;  Searle  Mfg.  Co.  v  Terry, 
106  N.  Y.  Suppl.  438,  56  Misc.  265; 
Krebs  v  Eosestein,  66  N.  Y.  Suppl. 
42,  31  Misc.  66;  and  see  People  v  Gill, 
5  N.  Y.  Cr.  Eep.  509  |In  this  case  it 
was  said  that  a  strike  to  obtain  an  ad- 
vance in  wages  is  not  an  offense  but 
if  there  is  no  relation  direct  or  indi- 
rect between  wages  and  the  strike  the 
combination  which  bring  the  latter 
about  are  criminal  conspiracies)  ;  and 
dictum  in  People  v  Melvin,  2  Wheel- 
er's Grim.  Cas.  262-280. 

North  Carolina. — State  v  Van  Pelt, 
136  N.  C.  633,  49  S.  E.  177,  68  L.  E. 
A.  700. 

Ohio. — Brunsman  v  Atherton,  12 
Ohio  Dec.  N.  P.  547 ;  Brown  Mfg.  Co. 
v  Local  Union  No.  76,  12  Ohio  Dec. 
N.  P.  753;  Parker  v  Bricklayers' 
Union  No.  1,  21  W.  L.  B.  223,  10 
Ohio  Dec.  (Eeprint)  458. 


Oregon. — -Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  527, 
38  Pac.  547,  46  Am.  St.  Eep.  640,  28 
L.  E.  A.  464. 

Pennsylvania. — Erdman  v  Mitchell, 
207  Pa.  St.  79,  56  N.  E.  327,  99  Am. 
St.  Eep.  783,  63  L.  E.  A.  534;  Morris 
Eun  Coal  Co.  v  Guy,  14  Pa.  Dist.  Eep. 
600;  Patterson  v  Building  Trades' 
Council,  10  Pa.  Dist.  Eep.  500. 

Virginia. — Everett- Waddey  Co.  v 
Eichmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  273,  5  L.  E.  A.  N. 
S.  792. 

Washington. — Jensen  v  Cooks'  and 
Waiters'  Union,  39  Wash.  531,  81 
Pac.  1069,  48  L.  E.  A.  N.  S.  302. 

United  States. — Carter  v  Fortney, 
170  Fed.  465;  Hitchman  Coal  Co.  v 
Mitchell,  172,  Fed.  963;  Iron  Mould- 
ers' Union  v  Allis-Chalmers  Co.,  166 
Fed.  45;  20  L.  E.  A.  N.  S.  315;  A. 
E.  Barnes  &  Co.  v  Berry,  157  Fed. 
883 ;  Wabash,  etc.  E.  Co.  v  Hannahan, 
121  Fed.  563;  Arthur  v  Oakes,  63 
Fed.  310,  11  C.  C.  A.  320,  321,  25  L. 
E.  A.  414,  4  Inters.  Com.  Eep.  744; 
Thomas  v  Cincinnati,  etc.  E.  Co.,  62 
Fed.  803,  4  Inters.  Com.  Eep.  788; 
United  States  v  Stevens,  2  Hask.  164, 
Fed.  Case,  16,392. 

England. — Quinn  v  Leathern,  (1901) 
A.  C.  495,  538,  70  L.  J.  P.  C.  76,  85 
L.  T.  289;  Farrer  v  Close,  L.  E.  4 
Q.  B.  602,  612,  38  L.  J.  M.  C.  132; 
Eeg  v  Duffield,  5  Cox  Grim.  Cas.  404, 
431;  Lyon  v  Wilkins,  (1896)  1  Ch. 
833,  65  L.  J.  Ch.  146,  74  L.  T.  358. 

With  respect  to  the  law  relating  to 
combinations  of  workmen  nothing  can 
be  more  clearly  established  than  that 
they  have  a  right  to  agree  among 
themselves  to  say:  "We  will  not  go 
into  any  employ  unless  we  can  get  a 
certain  rate  of  wages.''  Each  man 
for  himself  may  say,  "I  will  go  into 
no  employ  unless  I  can  get  a  certain 
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manner  and  without  violence  or  destruction  of  property.58  A  strike 
for  the  purposes  mentioned  is  just  and  praiseworthy,  and  is  not  a 
combination  for  the  purpose  of  doing  harm  malevolently  for  the 
sake  of  the  harm  as  an  end  in  itself,  and  not  merely  as  a  means  to 
some  further  end  legitimately  desired.59  So  long  as  the  strike  is  for 
a  legitimate  purpose  the  fact  that  injury  results  to  the  employer, 
does  not  alter  the  character  of  the  act  and  render  it  unlawful.60  If 
ruin  to  the  employer  results  from  the  peaceable  assertion  by  work- 
men of  their  rights,  it  is  a  damage  without  a  remedy.61  Indeed  it 
is  readily  seen  that  if  the  quitting  of  the  employment  resulted  in  no 
injury  to  the  employer,  the  object  of  the  combination  would  neces- 
sarily fail.  The  right  to  strike  for  the  purposes  mentioned  is  so  far 
absolute,  that  the  courts  have  as  yet  discovered  no  right  to  which 
it  must  yield. 


rate  of  wages,"  and  all  of  them  if 
they  choose  may  say,  "We  will  agree 
with  one  another  in  our  trade  as  able- 
bodied  workmen;  we  will  not  take 
employ  unless  the  employers  agree  to 
give  a  certain  rate  of  wages."  Reg.  v 
Duffield,  5  Cox  Grim.  Gas.  404,  431. 

58  Karges  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  165  Ind. 
421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 
788;    Wabash,   etc.  E.   Co.  v  Hanna- 
han,   121  Fed.   563,  in  which  it  was 
said:  "The  clear  line  of  demarcation 
recognized  by  all  the  authorities  rec- 
ognized by  all  the  authorities,  is  that 
the  lawful  and  permissible  strike  must 
not  be  attended  by  violence  to  or  de- 
struction of  property,  or  by  other  co- 
ercive  measures  intended  to   prevent 
the  employer  from  securing  other  em- 
ployes  or   otherwise   carrying   on   his 
business  according  to  his  judgment; 
Lake  Erie,  etc.  E.   Co.  v  Bailey,  61 
Fed.    594;    In    Ee    charge    to    Grand 
Jury,   62   Fed.   840. 

59  Longshore  Printing  &  Publishing 
Co.  v  Howell,  26   Ore.   527,  38  Pac. 
547,  46  Am.  St.  Eep.  640,  28  L.  E.  A. 
464;    Iron  Moulders'  Union  v  Allis- 
Chalmers  Co.,  160  Fed.  45,  20  L.  E. 


A.  N.  S.  315;  and  see  Nat'l  Protective 
Ass'n  v  Gumming,  170  N.  Y.  315,  63 
N.  E.  369,  88  Am.  St.  Eep.  648,  58 
L.  E.  A.  135;  Mills  v  United  States 
Printing  Co.,  99  N.  Y.  App.  Div.  605, 
97  App.  Div.  605. 

80  Connecticut. — State  v  Stockf ord, 
77  Conn.  227,  58  Atl.  769,  107  Am. 
St.  Eep.  28. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Union, 
165  Ind.  421,  75  N.  E.  877,  2  L.  E.  A. 
N.  S.  788. 

Maryland. — My  Maryland  Lodge  v 
Adt,  100  Md.  238,  59  Atl.  721,  68  L. 
E.  A.  752. 

Minnesota  . — Gray  v  Building 
Trades'  Council,  91  Minn.  171,  97  N. 
W.  663,  103  Am.  St.  Eep.  477,  63  L. 
E.  A.  753. 

United  States. — Allis- Chalmers  Co. 
v  Iron  Moulders '  Union,  150  Fed.  155 ; 
Arthur  v  Oakes,  63  Fed.  310,  11  C. 
C.  A.  320,  321,  25  L.  E.  A.  414,  4 
Inters.  Com.  Eep.  744. 

61  My  Maryland  Lodge  v  Adt,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  752. 
See  also  State  v  Stockford,  77  Conn. 
227,  58  Atl.  774,  107  Am.  St.  Eep. 
28. 
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§  32.  — Lawfulness  as  affected  by  fact  that  workmen  are  employes 
of  receiver. 

Thus  the  right  is  in  no  way  affected  by  the  fact  that  the  employer 
is  a  receiver  managing  property  under  the  control  of  the  court.62  In 
respect  of  the  right  to  strike  they  are  on  the  same  footing  as  the 
employes  of  private  parties  and  corporations.63  As  was  said  by 
Justice  Harlan,  "If  in  good  faith  and  peaceably  they  exercise  their 
right  of  quitting  the  service,  intending  thereby  only  to  better  their 
condition,  but  not  to  injure  or  interfere  with  the  free  action  of 
others,  they  cannot  be  legally  charged  with  any  loss  to  the  trust 
property  resulting  from  their  cessation  of  work  in  consequence  of 
the  refusal  of  the  receivers  to  accede  to  the  terms  upon  which  they 
were  willing  to  remain  in  the  service.  Such  a  loss,  under  the  cir- 
cumstances stated  would  be  incidental  to  the  situation,  and  could 
not  be  attributed  to  employes  exercising  their  lawful  rights  in  or- 
derly ways.64 

§  33.  — Lawfulness  as  affected  by  the  Sherman  Anti-Trust  act,  In- 
terstate Commerce  Act,  and  statute  prohibiting  obstruction  of  the 
mails. 

So  it  has  been  declared  by  no  less  an  authority  than  the  Supreme 
Court  of  the  United  States  that  the  right  is  not  affected  by  the 
Sherman  Anti-Trust  Act,  although  the  exercise  of  the  right  would 
enhance  the  cost  of  transportating  interstate  freight,65  and  by  the 
lower  Federal  courts  that  a  strike  for  the  purposes  under  considera- 
tion is  not  in  violation  of  the  Interstate  Commerce  Act,  though  it 
may  incidentally  result  in  interference  with  the  interchange  of  traf- 
fic with  conecting  lines,68  nor  in  violation  of  section  3995  of  the 
Revised  Statutes  of  the  United  States  making  it  an  offense  to  retard 
the  mails,  even  though  the  strike  may  incidentally  retard  the  mails.67 


62  Arthur  v  Oakes,  63  Fed.  310,  11  MSee  Infra  Chapter  XIV,  Inter  fer- 

C.    C.    A.    209,    25   L.   E.   A.    414,   4  ence  With  or  Obstruction  of  Interstate 

Inters.  Com.  Rep.  744;  United  States  Commerce,  section  189. 
v  Kane,  23  Fed.  748:  In  Ee  Higgins, 

27  Fed  443  68See  Infra  ChaPter  XIV>  Interfer- 


63  In  Ee  Higgins    27  Fed    443  ence  With  or  Obstruction  of  Interstate 

"Arthur  v  Oakes,  63  Fed.  310,  11  Commerce,  section  194. 

C.    C.    A.    209,    25   L.   E.   A.   414,    4  "See  Infra  Chapter  XV,  0~bstruc- 

Inters.  Com.  Eep.  744.  tion  and  Retarding  Mails,  section  199. 
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§  34.  Strikes  to  redress  grievances  of  individual  members. 

There  is  nothing  unlawful  in  a  strike  to  redress  grievances  of 
individual  employes.88  Thus  it  would  seem  that  members  of  a 
union  may  lawfully  strike  to  secure  the  reimployment  of  a  member 
they  regard  as  having  been  improperly  discharged.89  "The  very 
object  of  labor  organizations"  it  has  been  said,  "is  to  impart  to 
every  laborer  the  strength  of  all.  A  great  nation  will  go  to  war  to 
maintain  the  rights  of  its  humblest  citizen.  *  *  *  The  cause  of  one 
laborer  is  the  cause  of  all  laborers.  *  *  *  7  It  was  also  said  in  an- 
other decision  that  "it  is  right  that  all  the  members  of  a  union 
should  unite  for  the  protection  of  the  interests  of  every  individual 
member.  If  the  feeblest  of  its  members  has  a  just  grievance  as  an 
employe  against  their  common  employer,  it  is  proper  that  the  whole 
combination  should  act  together  to  obtain  redress  of  the  wrong. 
The  most  effective  way  of  enforcing  the  right  of  every  member  to 
just  treatment  from  his  employer,  in  reference  to  wages,  hours  of 
labor  and  other  things  affecting  his  interests  is  by  withholding  the 
labor  of  the  union  until  justice  shall  be  done. ' ' 

§.  35.  Strikes  to  prevent  employment  or  procure  discharge  of  non- 
union workmen,  or  workmen  of  another  union. — In  general. 

The  purpose  of  this  and  Sections  36  to  44a  inclusive  is  a  consider- 
ation of  the  question  whether  members  of  a  union  acting  in  combi- 
nation have  the  right  to  strike  or  make  threats  of  strike  in  order  to 
prevent  the  employment  or  procure  the  discharge  of  non-union 
workmen  or  workmen  of  another  union,  and  if  so,  whether  this 
right  is  an  absolute  or  qualified  one.  This  question  is  the  most  diffi- 
cult of  any  within  the  whole  range  of  strike  law,  and  the  decisions 
in  which  it  is  involved  are  very  conflicting.  Some  decisions  appar- 


68  See  opinion  of  Knowlton  C.  J.  in 
Reynolds  v  Davis,  198  Mass.  294,  302, 
84  N.  E.  457,  17  L.  E.  A.  N.  S.  162, 
and  cases  cited  in  the  following  notes. 

69  Nat  '1    Protective    Ass  'n   v    dim- 
ming, 170  N.  Y.  315,  63  N.  E.  369, 
88  Am.  St.  Eep.  315,  58  L.  E.  A.  135 
(Dictum  of  Parker  C.  J.).     And  see 
Pierce   v   Stablemens'   Union,    (Cal.) 
103  Pac.  323,  327. 

70  Opinion    of    Judge    Caldwell    in 
Hopkins  v  Oxley  Stove  Co.,  83  Fed. 
at  page  935,  28  C.  C.  A.  99. 


"Dissenting  opinion  of  Knowlton 
C.  J.  in  Eeynolds  v  Davis,  198  Mass. 
294,  302,  84  N.  E.  457,  17  L.  E.  A. 
N.  S.  162.  It  is  to  be  noted  that 
there  is  nothing  in  the  majority  opin- 
ion which  in  any  way  conflicts  with 
the  above  view,  on  the  contrary  it  was 
said  (at  p.  300):  "We  do  not  mean 
to  say  that  a  labor  union  cannot  com- 
bine to  support  a  committee  to  take 
up  grievances  in  behalf  of  the  griev- 
ances of  the  several  members. 
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ently  take  the  view  that  the  right  does  not  exist  at  all,  others  that 
it  is  absolute,  and  still  others  pursue  a  middle  course  and  hold  that 
the  lawfulness  of  the  combination  depends  on  motive.  The  last 
mentioned  class  of  cases  is  by  far  the  largest,  but  the  conflict  of 
views  does  not  end  here,  because  the  courts  are  not  agreed  on  the 
question  of  what  constitutes  proper  motive.  Much  of  this  con- 
flict is  due  to  the  fact  that  the  rights  of  the  parties  arrayed  against 
each  other  are  so  nearly  in  equilibrium,  that  reasonable  minds  may 
well  differ  as  to  which  should  yield  to  the  other.  Some  of  it,  how- 
ever, may  perhaps  be  ascribed  to  an  inadequate  conception  of  the 
elementary  principles  of  the  law  of  torts  and  conspiracies  involved 
in  a  judicial  settlement  of  trade  disputes  of  the  character  under  con- 
sideration. 

(1)  In  some  of  the  earlier  decisions  where  the  question  was  con- 
sidered from  the  standpoint  of  the  injury  to  the  employer,  it  was 
held  without  qualification  that  it  is  unlawful  for  workmen  to  com- 
bine and  notify  their  employer  that  they  would  quit  his  employ  un- 
less other  workmen  in  his  employ  were  discharged  and  that  the 
members  of  the  combination  were  punishable  as  for  a  criminal  con- 
spiracy. These  decisions  proceed  upon  the  theory  that  workmen 
have  no  right  to  dictate  to  their  employer  whom  he  shall  employ, 
and  that  acts  of  this  character  amount  to  an  unwarrantable  inter- 
ference with  his  business.72  In  one  of  them  it  was  said:  "If  the 
manufacturer  can  be  compelled  in  this  way  to  discharge  two  or  more 
hands,  he  can,  by  similar  means,  be  coerced  to  retain  such  workmen 
as  the  conspirators  may  choose  to  designate.  So  his  customers  may 
be  proscribed,  and  his  business  in  other  respects  controlled.  I  can- 
not regard  such  a  course  of  conduct  as  lawful.  It  is  no  answer  to 
the  above  considerations  to  say,  that  the  employer  is  not  compelled 
to  submit  to  the  demand  of  his  employes ;  that  the  penalty  of  refusal 
is  simply  that  they  will  leave  his  service.  There  is  this  coercion; 
the  men  agree  to  leave  simultaneously,  in  large  numbers  and  by 

72  State  v  Donaldson,  32   N.   J.  L.  means,  his  talents  and  his  industry) 

151,  90  Am.  Dec.  640 ;  Rex  v  Byker-  by    compulsion    and    restraint,    they 

dyke,  1  Moo.  &  Bob.  179.    And  see  as  would  be  guilty  of  a  criminal  offense, 

sustaining  this  view  Eeg.  v  Druitt,  10  namely  that  of  conspiring  against  the 

Cox  Cr.  Gas.  593,  601,  in  which  it  was  liberty  of  mind  and  freedom  of  will 

said:    "If    any    set    of    men    agreed  of  those  towards  whom  they  so  con- 

among  themselves  to  coerce  that  lib-  ducted  themselves";  Reg.  v  Bunn,  12 

erty  of  mind  and  thought  (i.  e.  to  say  Cox  Cr.  Cas.  316. 
how  he  should  bestow  himself  and  his 
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preconcerted  action.  We  cannot  close  our  eyes  to  the  fact,  that 
the  threat  of  workmen  to  quit  the  manufacturer,  under  these  cir- 
cumstances, is  equivalent  to  a  threat,  that  unless  he  yield  to  their 
unjustifiable  demand,  they  will  derange  his  business,  and  thus  cast 
a  heavy  loss  upon  him.  The  workmen  who  make  this  threat  under- 
stand it  in  this  sense,  and  so  does  their  employer.  In  such  a  con- 
dition of  affairs,  it  is  idle  to  suggest  that  the  manufacturer  is  free 
to  reject  the  terms  which  the  confederates  offer.  In  the  natural  posi- 
tion of  things,  each  man  acting  as  an  individual,  there  would  be  no 
coercion ;  if  a  single  employe  should  demand  the  discharge  of  a  co- 
employe,  the  employer  would  retain  his  freedom,  for  he  could  en- 
tertain or  repel  the  requisition  without  embarrassment  to  his  con- 
cerns; but  in  the  presence  of  a  coalition  of  his  employes,  it  would 
be  but  a  waste  of  time  to  pause  to  prove  that,  in  most  cases,  he  must 
submit,  under  pain  of  often  the  most  ruinous  losses,  to  the  conditions 
imposed  on  his  necessities.73  The  rule  enunciated  by  these  decisions 
has  been  freely  criticised  by  courts  and  text-writers,7*  and  it  has  been 
said,  and  very  properly,  that  it  has  always  rested  on  a  doubtful 
basis.75  There  are,  nevertheless,  a  few  recent  decisions  in  which 
very  similar  conclusions  are  reached.  Thus  in  one  decision  it  was 
said  that  the  "closed  shop"  (a  shop  where  only  union  men  are  em- 
ployed) is  against  public  policy.76  And  in  a  decision  of  the  Illinois 
Supreme  Court  it  was  said  that  threats  to  call  a  strike  to  compel  an 
employer  to  sign  an  agreement,  containing  among  other  things  a 
provision  that  the  employer  should  hire  only  union  men  was  in  viola- 
tion of  the  right  of  the  employer  and  unjust  and  oppressive  to  work- 
men who  did  not  belong  to  the  union,  and  that  any  attempt  to  com- 
pel an  individual,  firm  or  corporation,  to  execute  an  agreement  to 
conduct  his  or  its  business  through  certain  agencies  or  by  a  partic- 
ular class  of  employes  is  not  only  unlawful  and  actionable,  but  it  is 
an  interference  with  the  exercise  of  the  highest  civil  right.77  So 


78  State  v   Donaldson,   32  N.  J.  L.  Nat'l   Protective   Ass'n  v   Gumming, 

151,  90  Am.  Dec.  640.  170  N.  Y.  315,  63  N.  E.  369,  88  Am. 

74  Wright   on  Criminal  Conspiracies  St.  Eep.  648,  58  L.  E.  A.  135. 

and  Agreements,  pp.  50-59;  Pennant  "Pennant  on  " Trade  Unions  and 

on   " Trade   Unions   and   the  Law,"  The  Law,"  p.  88. 

pp.  88,  89;  Gibson  v  Lawson,  (1891)  78A.  E.  Barnes  &  Co.  v  Berry,  156 

2  Q.  B.  545,  17  Cox  C.  C.  354,  61  L.  Fed.  72. 

J.  M.  C.  9,  65  L.  T.  573.     And  see  "O'Brien   v   People,    216   111.   354, 

opinion    of    Chief    Judge    Parker    in  75  N.  E.  108,  108  Am.  St.  Eep.  219. 
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in  another  decision  by  the  same  court,  it  was  held  (two  judges  dis- 
senting) that  a  combination  by  members  of  a  union  to  compel  an 
employer  to  hire  only  union  men,  by  preventing  him  from  obtaining 
laborers  to  work  for  him,  is  an  unjustifiable  interference  with  the 
employer's  right  to  conduct  his  business  as  he  chooses  and  employ 
whom  he  pleases,  and  that  an  injunction  will  lie  to  prevent  the  doing 
of  any  acts,  even  the  use  of  peaceable  persuasion  to  prevent  persons 
from  remaining  in  his  employ  or  seeking  employment  with  him.78 
This  decision  necessarily  implies  the  unlawfulness  of  the  strike  in 
aid  of  which  the  acts  enjoined  were  perpetrated,  because  the  right  to 
use  in  aid  of  a  lawful  strike,  peaceable  persuasion,  to  induce  others 
not  bound  by  contract  for  a  definite  time  to  quit  working  for  or  not 
to  enter  the  service  of  one  against  whom  the  strike  is  in  operation 
is  universally  conceded.79  In  order  to  sustain  the  conclusions  reach- 
ed in  the  decisions  considered  in  this  sub-division  it  seems  necessary 
to  accept  as  sound  law,  the  proposition  that  the  motive  for  the  strike 
for  the  purpose  under  consideration  is  necessarily  malicious — that 
under  no  circumstances  could  just  cause  or  excuse  exist,  a  propo- 
sition which  is  unquestionably  against  the  great  weight  of  authority 
and  not  sustainable  on  principle.80 

(2)  On  the  other  hand  dicta  are  found  in  some  decisions  which 
go  to  the  other  extreme.  In  these  decisions  it  is  said  that  members 
of  a  union  have  an  absolute  right  to  strike,  and  to  inform  the  em- 
ployer that  they  will  strike  if  non-union  men  in  his  employ  are  not 
discharged ;  that  the  motives,  purposes  and  intentions  in  exercising 
their  right  are  altogether  immaterial;81  that  they  are  merely  dic- 
tating the  terms  upon  which  they  will  be  employed  as  they  have 
the  right  to  do.82  Tested  by  the  rules  laid  down  in  Sections  28  and 
29  the  dicta  set  forth  in  sub-division  (2)  of  this  section  are  ob- 
viously incorrect,  as  ignoring  the  now  well  settled  principle  that 
what  an  individual  may  lawfully  do  is  no  criterion  for  determining 
the  lawfulness  of  a  combination  to  do  the  same  act,  even  though  such 

78  A.  B.  Barnes  &  Co.  v  Chicago  Ty-  a  Jersey  City  Printing  Co.  v  Cassi- 
pographical   Union,    232   111.    424,   83  day,  63  N.  J.  Eq.   759,  53  Atl.  230, 
N.  E.  940,  14  L.  B.  A.  N.  S.   1018,  Alfred  W.  Booth  &  Bro.  v  Burgess, 
(affirming  133  111.  App.  20).  72  N.  J.  Eq.  181,  65  Atl.  226;  Lord 

79  See  Infra  Chapter  V,  Acts  In  Fur-  Watson  in  Allen  v  Flood,   (1908)  A. 
therance  of  Strike,  sections  60  and  61.  C.  1,  66  W.  B.  258,  268. 

80  See  Infra  Subdivision  (3)  in  this  **  Jersey  City  Printing  Co.  v  Cassi- 
section.  day,  63  N.  J.  Eq.  759,  53  Atl.  230. 
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act  is  one  which  one  person  acting  singly  would  have  an  absolute 
right  to  commit,  and  that  the  true  test  for  determining  the  lawful- 
ness of  such  combination  is  the  motive  for  combining  or  in  other 
words  the  nature  of  the  object  to  be  effected  as  a  consequence  of 
the  act. 

(3)  According  to  the  great  weight  of  authority,  so  long  as  they 
act  from  a  proper  motive, — i.  e.,  where  the  immediate  purpose  is  not 
to  injure  others,  but  to  advance  their  own  legitimate  interests,  and 
improve  their  own  condition,  members  of  a  union,  who  are  not 
bound  by  a  service  contract  for  a  definite  time,  may  without  ren- 
dering themselves  liable  either  civilly  or  criminally,  refuse  to  work 
in  company  with  men  who  do  not  belong  to  their  union,  and  may 
strike  or  threaten  to  strike  to  procure  their  discharge  from  em- 
ployment,83 or  to  prevent  their  being  employed  in  shops  where  mem- 


88  Florida. — Jetton-Dehkle  Lumber 
Co.  v  Mather,  53  Fla.  969,  43  So.  590. 

Indiana. — Clemmit  v  Watson,  14 
Ind.  App.  38,  42  N.  E.  367. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  72,  78  N.  E.  753,  46  Am. 
St.  Eep.  272,  6  L.  E.  A.  N.  S.  106; 
Com,  v  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346.  And  see  Berry  v  Donovan,  188 
Mass.  353,  74  N.  E.  603,  108  Am. 
St.  Eep.  499,  5  L.  E.  A.  N.  S.  899. 

Minnesota . — Gray  v  Building 
Trades'  Council,  91  Minn.  171,  97  N. 
W.  663,  103  Am.  St.  Eep.  477,  63  L. 
E.  A.  753. 

Missouri. — Carter  v  Oster,  134  Mo. 
App.  146,  112  S.  W.  995. 

New  Jersey. — Mayer  v  Journeymen 
Stone  Cutters'  Ass'n,  47  N.  J.  Eq. 
519,  20  Atl.  492.  And  see  Brennan 
v  United  Hatters  of  North  America, 
73  N.  J.  L.  729;  65  Atl.  165,  170,  9 
L.  E.  A.  N.  S.  254,  which  contains  a 
recognition  of  the  principle  stated  in 
the  text. 

New  York. — Nat'l  Protective  Ass'n 
v  Gumming,  170  N.  Y.  315,  63  N.  E. 
369,  88  Am.  St.  Eep.  648,  58  L.  E.  A. 
135;  Mills  v  United  States  Printing 
Co.  99  N.  Y.  App.  Div.  605,  99  N.  Y. 


Suppl.  185;  Davis  v  United  Portable 
Hoisting  Engineers,  28  N".  Y.  App. 
Div.  396,  51  N.  Y.  Suppl.  180;  People 
v  McFarlin,  89  N.  Y.  Suppl.  527,  43 
Misc.  591;  Tallman  v  Gaillard,  57  N. 
Y.  Suppl.  419,  27  Misc.  114;  Wunch 
v  Shankland,  69  N.  Y.  Suppl.  349,  59 
N.  Y.  App.  Div.  482 ;  Eef  orm  Club  of 
Masons  and  Plasterers  v  Laborers' 
Protective  Ass'n,  60  N.  Y.  Suppl.  388. 

Ohio. — Parker  v  Bricklayers'  Un- 
ion No.  1,  21  W.  L.  B.  223,  10  Ohio 
Dec.  (reprint)  458. 

England. — Jose  v  Metallic  Eoofing 
Co.  (1908)  A.  C.  514,  (reversing  12 
Ont.  Law.  200) ;  Gibson  v  Lawson,  17 
Cox  Cr.  Gas.  366,  (1891)  2  Q.  B.  545, 
65  L.  T.  573,  61  L.  J.  M.  C.  91; 
Walsby  v  Anly,  7  Jur.  N.  S.  465,  466, 
3  El.  &  El.  510,  3  L.  T.  666.  See  also 
Wood  v  Bowron,  10  Cox  Cr.  Gas.  344. 

And  as  sustaining  this  view  see 
State  v  Stockford,  77  Conn.  227,  58 
Atl.  769,  107  Am.  St.  Eep.  28,  in 
which  it  was  held  that  a  combination 
by  members  of  a  union  to  compel  an 
employer  to  agree  to  hire  only  mem- 
bers of  the  union  is  not  criminal  or 
unlawful,  if  entered  into  for  the 
purpose  of  advancing  the  legit- 
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bers  of  the  union  are  at  work,8*  and  notification  of  the  intention  to 
strike  may  be  given  by  the  members  themselves  or  through  the  agen- 
cy of  their  organization.85  On  the  other  hand  members  of  a  union 
acting  in  concert  have  no  lawful  right  to  refuse  to  work  with  men 
not  belonging  to  their  union  from  purely  arbitrary  causes,  and  to 
use  the  power  of  their  association  to  procure  the  discharge  of  such 
men  from  employment,  or  to  prevent  them  from  obtaining  employ- 
ment by  strikes  or  threats  of  strikes.  In  all  cases,  motive  is  the  test 
for  determining  the  lawfulness  of  the  combination.  If  the  acts  are 
committed  with  malice,  i.  e.,  without  just  cause  or  excuse,  the  com- 
bination is  an  unlawful  one.86  No  individual  or  association  of  indi- 
viduals has  the  right  to  wantonly  interfere  with  the  business  or 
trade  of  others  to  prevent  them  from  making  a  living  in  such  busi- 
ness or  trade.87 


imate  interests  of  the  members 
and  not  with  the  view  of  injur- 
ing the  property  and  business  of  the 
employer,  and  that  the  means  are  also 
lawful  when  confined  to  withdrawing 
from  the  service  and  persuading  others 
to  do  so. 

84  Mayer  v  Journeymen  Stone-cut- 
ters' Ass'n,  47  N.  J.  Eq.  519,  20  Atl. 
492;  Tallman  v  Gaillard,  57  N.  Y. 
Suppl.  419,  27  Misc.  114. 

85 Nat '1  Protective  Ass'n  v  Gum- 
ming, 170  N.  Y.  315,  63  N.  E.  369,  88 
Am.  St.  Eep.  648,  58  L.  E.  A.  135; 
Tallman  v  Gaillard,  57  N.  Y.  Suppl. 
419,  27  Misc.  114;  Davis  v  United 
Portable  Hoisting  Engineers,  28  App. 
Div.  396,  51  N.  Y.  Suppl.  180;  Allen 
v  Flood,  67  L.  J.  Q.  B.,  66  W.  E. 
258. 

88  Maryland. — Lucke  v  Clothing  Cut- 
ters '  Assembly,  77  Md.  396,  26  Atl. 
505,  39  Am.  St.  Eep.  421,  19  L.  E.  A. 
421. 

Massachusetts. — Plant  v  Woods, 
176  Mass.  492,  57  N.  E.  1011,  79  Am. 
St.  Eep.  330,  51  L.  E.  A.  339.  And 
see  Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  116  Am.  St.  Eep.  272, 
6  L.  E.  A.  N.  S.  1067. 


Missouri. — Carter  v  Oster,  134  Mo. 
App.  146,  112  S.  W.  995. 

New  York. — People  v  Smith,  10  N. 
Y.  St.  730,  5  N.  Y.  Grim.  Eep.  512, 
(affirmed  in  15  N.  Y.  St.  17,  6  N.  Y. 
Grim.  Eep.  292,  (which  in  turn  is  af- 
firmed without  opinion  in  110  N.  Y. 
633,  17  N.  E.  871,  16  N.  Y.  St.  996)  ; 
People  v  Melvin,  2  Wheeler's  Grim. 
Gas.  262 ;  People  v  Trequier,  1  Wheel- 
er's  Grim.  Gas.  142. 

Pennslyvania. — Erdman  v  Mitchell, 
207  Pa.  St.  79,  56  Atl.  327,  99  Am. 
St.  Eep.  783,  63  L.  E.  A.  534;  House- 
painters'  Ass'n  v  Feeny,  13  Pa.  Dist. 
365,  29  Pa.  Co.  Ct.  524. 

Vermont. — State  v  Dyer,  67  Vt. 
690,  32  Atl.  814. 

England. — Skinner  v  Kitch,  10  Cox. 
C.  C.  493 ;  Walsby  v  Anley,  7  Jur.  N. 
S.  415,  3  El.  &  El.  510,  3  L.  T.  656. 

"Florida. — Chipley  v  Atkinson,  23 
Fla.  206,  1  So.  934,  11  Am.  St.  Eep. 
367. 

Maryland. — Lucke  v  Clothing  Cut- 
ters' Assembly,  77  Md.  396,  26  Atl. 
505,  34  Am.  St.  Eep.  421,  19  L.  E. 
A.  421. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  572,  78  N.  E.  753,  116  Am, 
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§.  36.  — Where  purpose  is  to  secure  employment  of  efficient  and 
careful  fellow  workmen. 

In  a  number  of  cases  it  has  been  held  that  the  refusal  of  members 
of  a  union  to  work  with  those  who  do  not  belong  to  their  union 
and  strikes  or  threats  of  strikes  to  procure  their  discharge  is  lawful, 
when  the  motive  of  their  acts  is  to  secure  careful  and  skilled  fellow- 
workmen,  and  imposes  no  liability  on  those  joining  in  such  acts 
either  to  a  civil  action  for  damages  or  to  an  injunction  or  to  a 
criminal  prosecution.83  And  when  it  can  be  seen  from  the  facts 
found  by  the  trial  court  that  such  motive  or  other  motives  of  ad- 
vantage to  themselves,  may  have  prompted  the  action  of  the  organ- 
ization, and  its  members,  a  reviewing  court,  which  can  review  only 
upon  the  law  will  not  presume  that  another  and  an  unlawful  motive, 
and  one  not  stated  in  the  findings  of  fact,  prompted  their  action.88 
That  the  rule  announced  in  these  cases  is  correct,  is  too  plain  for 
argument.  Acts  of  the  character  under  consideration  find  ample 
justification  in  the  facts  that  the  fellow-servant  doctrine  except 
where  changed  by  statute  exempts  the  master  from  liability  for  in- 
juries to  a  servant  caused  by  the  negligence  of  a  fellow-servant,  and 
that  the  only  recourse  of  the  injured  servant  is  an  action  to  recover 
his  damages  from  the  servant  where  negligence  caused  the  injury 

St.  Eep.  272,  6  L.  E.  A.  N.  S.  106;  412,  69  L.  T.  78;  Gregory  v  Duke  of 

Plant   v   Woods,    176    Mass.    492,    57  Brunswick,  6  M.  &  G.  205,  13  L.  J.  C. 

N.  E.  1011,  51  L.  K.  A.  339,  79  Am.  P.  34,  3  C.  B.  481;  Keeble  v  Hicker- 

St.  Eep.  330;   Walker  v  Cronin,   107  ingill,  11  East  574. 

Mass.  555.  And  see  Supra  this  Chapter,  Section 

New  Jersey. — Brennan     v     United  30,   and  Cases  cited  in  notes;   Infra 

Hatters  of  North  America,  73  N.  J.  Chapter  XVI,  "Procuring  Breach  of 

L.  725,  65  Atl.  165,  9  L.  E.  A.  N.  S.  Contract,"    Sections    247,    249,    250, 

254;    Barr    v    Essex    Trade    Council,  251. 

53  N.  J.  Eq.  101,  30  Atl.  881 ;  Frank  ««  Clemmit  v  Watson,  14  Ind.  App. 

v  Herold,  63  N.  J.  Eq.  443,  52  Atl.  38,  42   N.  E.   367;    Com.  v  Hunt,  4 

152.  Met.   (Mass.)   Ill,  38  Am.  Dec.  346; 

New  fork. — Curran  v  Galen,  152  N.  Nat  '1   Protective   Ass  'n   v   Gumming, 

Y.  33,  46  N.  E.  297,  55  Am.  St.  Eep.  170  N.  Y.  3157  63  N.  E.  369,  88  Am. 

496,  37  L.  E.  A.  802;  Davis  v  United  St.  Eep.  648,  58  L.  E.  A.  135.     See 

Portable  Hoisting  Engineers,  28  App.  also  as  sustaining  this  doctrine  Berry 

Div.  396,  51  N.  Y.  Suppl.  396.  v  Donovan,  188  Mass.  353,  74  N.  E. 

Ohio.— Moores   v    Bricklayers'    Un-  603,  108  Am.  St.  Eep.  499,  5  L.  E.  A. 

ion,  23  W.  L.  B.  48,  10  Ohio  Dec.  665,  N.  S.  599. 

7  Ey.  &  Corp.  Law  J.  108.  »  Nat  '1    Protective    Ass  'n    v    Cum- 

England—  Temperton      v      Eussell,  ming,  170  N.  Y.  315,  63  N.  E.  369,  88 

(1893)    1  Q.  B.  715,  62  L.  J.  Q.  B.  Am.  St.  Eep.  648,  58  L.  E.  A.  135. 
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and  who  is  usually  "law-proof."  As  was  said  by  Chief  Justice 
Parker  of  the  New  York  Court  of  Appeals:  "So  long  as  the  law 
compels  the  employe  to  bear  the  burden  of  the  injury  in  such  cases, 
it  cannot  be  open  to  question  but  that  a  legitimate  and  necessary 
object  of  labor  unions  would  be  to  assure  the  lives  and  limbs  of  their 
members  against  the  negligent  acts  of  a  reckless  co-employe;  it  is 
well  known  that  some  men,  even  in  the  presence  of  danger,  are  per- 
fectly reckless  of  themselves  and  careless  of  the  rights  of  others 
with  the  result  that  accidents  are  occurring  almost  constantly  which 
snuff  out  the  lives  of  workmen  as  if  they  were  candles,  or  leave  them 
to  struggle  through  life  maimed  and  helpless.  These  careless,  reck- 
less men  are  known  to  their  associates,  who  not  only  have  the  right 
to  protect  themselves  from  such  men,  but,  in  the  present  state  of 
the  law,  it  is  their  duty,  through  their  organizations,  to  attempt  to 
do  it,  as  to  the  trades  affording  special  opportunities  for  mischief 
arising  from  recklessness.  Hence  it  is  clearly  within  the  right  of  an 
organization  to  provide  such  a  method  of  examination  and  such  tests 
as  will  secure  a  careful  and  competent  membership,  and  to  insist 
that  protection  of  life  and  limb  requires  that  they  shall  not  be  com- 
pelled to  work  with  men  whom  they  have  not  seen  fit  to  admit  into 
their  organization."  Every  workman  assumes  many  risks  arising 
from  the  incompetency  or  negligence  of  his  fellow-workmen.  It 
would  be  an  anomalous  doctrine  to  hold  that  after  his  fellows  have 
concluded  that  he  was  not  a  safe  or  desirable  companion,  they  must 
continue  to  work  with  him  under  the  penalty  of  paying  damages  if 
by  their  refusal  to  do  so,  the  works  are  for  a  time  stopped  and  he 
thrown  out  of  employment.91 

§  37.  — Where  purpose  is  to  secure  employment  of  fellow- workmen 
of  good  character  and  conduct. 

Expressions  are  found  in  some  opinions  which  amount  to  an  exten- 
sion of  the  rule  laid  down  in  the  preceding  section.  Thus  it  was  said 
by  Chief  Justice  Cockburn  in  an  English  decision,  that  if  several 
persons  in  the  employment  of  a  master,  consider  others  in  that  em- 
ployment obnoxious,  either  personally  or  on  account  of  their  char- 
acter or  conduct,  they  have  a  perfect  right  to  put  to  their  employer 
the  alternative  whether  he  will  discharge  the  obnoxious  person  or 

90  Nat  '1    Protective    Ass  'n    v    Cum-  91  Clemmit  v  Watson,  14  Ind.  App. 

ming,  170  N.  Y.  315,  63  N.  E.  369,  88       38,  42  N.  E.  367. 
Am.  St.  Rep.  648,  58  L.  E.  A.  135. 
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persons  and  retain  their  services,  or  lose  them  and  retain  the  ob- 
noxious persons,82  and  in  a  Massachusetts  case  where  the  gravamen 
of  the  action  was  the  execution  of  a  conspiracy  by  a  combination  of 
union  men  to  procure  the  discharge  of  a  fellow-servant  for  refusing 
to  join  the  union,  it  was  said:  "If  the  plaintiff's  habits,  or  conduct 
or  character  had  been  such  as  to  render  him  an  unfit  associate  in  the 
shop  for  ordinary  workmen  of  good  character,  that  would  have  been 
a  sufficient  reason  for  interference  in  behalf  of  his  shopmates.  *  *  * 
But  the  evidence  tended  to  show  that  the  only  reason  for  procuring 
his  discharge  was  his  refusal  to  join  the  union." 

§  38.  — Where  purpose  is  to  secure  employment  of  members  of 
union  in  preference  to  non-union  men  or  members  of  another  union. 

The  refusal  of  members  of  a  union  to  work  with  men  who  do  not 
belong  to  their  union,  and  strikes  or  threats  of  strikes  to  cause  their 
discharge,84  or  to  prevent  their  obtaining  employment,96  is  perfectly 


82  Walsby  v  Anley,  7  Jur.  N.  S.  465, 
3  El.  &  El.  516,  3  L.  T.  666. 

98  Berry  v  Donovan,  188  Mass.  353, 
357,  74  N.  E.  603,  108  Am.  St.  Kep. 
499,  5  L.  B.  A.  N.  S.  899. 

94  California. — J.  F.  Parkinson  Co. 
v  Building  Trades '  Council,  154  Cal. 
581,  98  Pac.  1027,  21  L.  E.  A.  N.  S. 
550. 

Florida. — Jetton-Dehkle  Lumber  Co. 
v  Mather,  53  Fla.  969,  43  So.  590. 

Massachusetts. — Pickett  v  Walsh, 
192  Mass.  72,  78  N.  E.  753,  46  Am. 
St.  Rep.  272,  6  L.  E.  A.  N.  S.  106; 

New  Jersey. — See  dicta  sustaining 
this  doctrine  in  Brennan  v  United 
Hatters  of  North  America,  73  N.  J. 
L.  729,  65  Atl.  165,  170,  9  L.  E.  A.  N. 
S.  254. 

New  York. — Nat'l  Protective  Ass'n 
v  Cumniing,  170  N.  Y.  315,  63  N.  E. 
369,  88  Am.  St.  Eep.  648,  58  L.  E.  A. 
135  (the  leading  case  on  the  subject)  ; 
Mills  v  United  States  Printing  Co.  91 
N.  Y.  Suppl.  185,  99  App.  Div.  605; 
Eef  orm  Club  of  Masons  and  Plasterers 
v  Laborers'  Union  Protective  Ass'n, 
60  N.  Y.  Suppl.  388;  Tallman  v  Gail- 


lord,  57  N.  Y.  Suppl.  419,  27  Misc. 
114;  Davis  v  United  Portable  Hoist- 
ing Engineers,  28  App.  Div.  396,  51 
N.  Y.  Suppl.  180. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  and  Join- 
ers, 214  Pa.  St.  349,  63  Atl.  585,  112 
Am.  St.  Eep.  272,  12  L.  E.  A.  N.  S. 
242. 

England. — (Lord  Watson  at  page 
99,  Lord  Herschall  at  page  129,  Lord 
McNaghten  at  page  168)  in  Allen  v 
Flood  (1898)  A.  C.  1,  67  L.  J.  Q.  B. 
119,  77  L.  T.  717. 

Contra. — Lucke  v  Clothing  Cutters' 
Assembly,  77  Md.  396,  26  Atl.  505, 
39  Am.  St.  Eep.  421,  19  L.  E.  A. 
421. 

85  Mayer  v  Journeymen  Stonecut- 
ters' Association,  47  N.  J.  Eq.  519, 
20  Atl.  492.  See  also  as  clearly  sus- 
taining this  view  State  v  Stockford, 
67  Conn.  227,  58  Atl.  769,  107  Am. 
St.  Eep.  28.  (In  this  case  it  was  held 
that  a  combination  by  members  of  a 
union  to  compel  employers  among  oth- 
er things  to  agree  to  hire  only  mem- 
bers of  the  union,  is  not  criminal  if 
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lawful  where  the  motive  for  so  doing  is  to  secure  employment  of 
members  of  the  union  in  preference  to  those  who  do  not  belong  to  it, 
whether  non-union  men,96  or  members  of  another  union.97  Neither 
the  employes  whose  discharge  has  been  caused  nor  the  employer 
coerced  into  discharging  his  employes  have  any  ground  of  com- 
plaint,98 and  such  acts  will  not  be  enjoined  at  the  suit  of  the  work- 
men injured  thereby.99  So  such  acts  not  being  unlawful  would  not 
furnish  any  foundation  for  an  action  for  damages  or  a  criminal 
prosecution  for  conspiracy.  This  doctrine  has  been  applied  both  in 
cases  where  the  acts  complained  of  though  restricting  the  oppor- 
tunities of  workmen  not  belonging  to  the  union,  for  finding  employ- 
ment at  their  trade,  did  not  altogether  deprive  them  thereof,1  and  in 
cases  where  the  effect  of  such  acts  was  to  deprive  them  absolutely  of 
any  chance  to  work  at  their  trade,  and  render  it  necessary  for  them  to 
seek  employment  of  a  different  character.2  It  has  been  said — and  no 


entered  into  for  the  purpose  of  ad- 
vancing the  legitimate  interests  of  the 
members  and  not  with  the  view  of  in- 
juring the  property  and  business  of 
the  employers,  and  that  the  means  are 
lawful  where  confined  to  withdrawing 
from  the  service  and  persuading  others 
to  do  so;  and  see  Jose  v  Metallic 
Roofing  Co.  (1908)  A.  C.  514  (re- 
versing 12  Ont.  Law  Rep.  200).  In 
this  case  it  appeared  that  the  members 
of  a  union,  in  order  to  compel  plaint- 
iffs, employers  of  both  union  and  non- 
union men  to  enter  into  an  agree- 
ment with  the  union  whereby  plaintiffs 
would  agree,  among  other  things  to 
employ  none  but  union  men  so  long 
ae  the  union  was  able  to  supply  work- 
men, called  plaintiff 's  workmen  out  on 
strike  in  the  middle  of  a  day's  work. 
The  court  charged  in  effect  that  if  the 
resolutions  of  the  union  calling  out 
plaintiff's  men  were  the  cause  of  the 
strike  they  were  guilty  of  an  actiona- 
ble wrong,  without  regard  to  motive 
and  without  regard  to  the  conspiracy 
alleged.  The  House  of  Lords  held  that 
this  instruction  made  a  new  trial  nec- 
essary. 


96  Mills  v  United  States  Printing 
Co.,  99  App.  Div.  305,  91  N.  Y.  Suppl. 
185;  Davis  v  United  Portable  Hoist- 
ing Engineers,  51  N.  Y.  Suppl.  180, 
28  App.  Div.  396. 

"Pickett  v  Walsh,  192  Mass.  72, 
78  N.  E.  753,  46  Am.  St.  Rep.  272, 
6  L.  R.  A.  N.  S.  106;  Nat'l  Pro- 
tective Ass'n  v  Gumming,  170  N.  Y. 
315,  63  N.  E.  369,  88  Am.  St.  Rep. 
648,  58  L.  R.  A.  135. 

98  See  Supra  cases  cited  in  the  two 
preceding  notes. 

"See  Supra  cases  cited  in  first  two 
notes  in  this  section. 

1  Nat  '1    Protective    Ass  'n    v    Gum- 
ming, 170  N.  Y.  315,  63  N.  E.  369,  88 
Am.  St.  Rep.  648,  58  L.  R.  A.  135; 
Mills  v  United  States  Printing   Co., 
91  N.  Y.  Suppl.   185,  99   App.  Div. 
605;    Reform    Club    of    Masons    and 
Plasterers    v    Laborers'    Union    Pro- 
tective Ass'n,  60  N.  Y.  Suppl.  383; 
Tallman  v  Gaillord,  57  N.  Y.  Suppl. 
419,  27  Misc.   114. 

2  Pickett  v  Walsh,  192  Mass.  72,  78 
N.  E.  753,  46  Am.  St.  Rep.  272,  6  L. 
R.  A.  N.  S.  106;  Mayer  v  Journeymen 
Stonecutters'  As'n,  47  N.  J.  Eq.  519, 
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valid  reason  can  be  given  for  limiting  or  denying  the  statement  — 
"that  competition  in  labor  is  in  all  essentials,  analogous  to  compe- 
tition in  trade,  and  the  same  principles  apply  to  each."  The  de- 
cisions on  the  question  under  consideration  proceed  upon  the  theory 
that  such  acts  are  justifiable  as  legitimate  competition;  that  free 
competition  is  worth  more  than  it  costs,  and  that  on  this  ground  the 
infliction  of  damages  is  privileged.  Within  all  the  authorities  up- 
holding the  principle  of  competition,  if  the  motive  be  to  destroy  an- 
other person's  business,  in  order  to  secure  business  for  one's  self, 
the  motive  is  good  and  the  resulting  damage,  damnum  absque  in- 
juria.4'  Competition  whether  between  individuals,  or  between  com- 
binations of  men,  carried  on  for  the  purpose  of  gain,  even  to  the 
extent  of  intending  to  and  actually  accomplishing  the  result  of  driv- 
ing out  of  business  one  of  the  individuals  or  combinations  is  not 
actionable  unless  there  was  malice.5  Such  action  on  both  sides  is  the 
exercise  by  competing  persons  of  equal  conflicting  rights,6  and  when 
equal  rights  clash,  the  law  cannot  interfere.7  There  is  a  manifest 
discrimination,  well-recognized,  between  a  combination  of  workmen 
to  secure  the  exclusive  employment  of  its  members,  and  a  combina- 
tion whose  primary  object  is  to  procure  the  discharge  of  an  outsider 
and  his  deprivation  of  employment.  In  the  first  case  the  action  of 
the  combination  is  primarily  for  the  betterment  of  its  fellow  mem- 
bers. In  the  second  case,  such  action  is  primarily  to  impoverish  and 
crush  another  by  making  it  impossible  for  him  to  work  there,  or  so 

20  Atl.  422.  And  see  as  sustaining  797  ;  Walker  v  Cronin,  107  Mass.  555  ; 

the  correctness  of  this  view  cases  cited  Karges  Furniture  Co.  v  Amalgamated 

in  subsequent  notes  in  this  section.  Woodworkers'  Union,  165  Ind.  421, 

3  Lord  Shand  in  Allen  v  Flood,  75  N.  E.  877,  2  L.  E.  A.  N.  S.  788; 

(1898)  A.  C.  1,  103,  67  L.  J.  Q.  B.  Mogul  Steamship  Co.  v  McGregor,  23 

119,  77  L.  T.  717.  Q.  B.  D.  598,  [affirmed  in  (1892)  A. 

*Nat'l    Protective    Ass'n    v    Cum-  C.  25]. 

±!'  "a  V'  3i5i  6LN;  E.  36f  '  5  DOTe™s  -  Hennessey,  176  111.  608, 
88  Am  St  Rep,  648,  58  L  E.  A.  52  N_  E  6g  ^^  ^ 

«  I    ^  ^l  oV,Ta     '   f  ~aSS'o™'      «  L'  E'  A-   8<>2;   Mogul  Steamship 


603,  108  Am.  St.  Eep.  499,  5  L.  E.  A.  6  Berr7  v  Donovan,  188  Mass.  353, 

N.  S.   899;   Bowen  v  Mathewson,   14  357,  74  N.  E.  603,  108  Am.  St.  Eep. 

Allen  (Mass.)   670;  and  see  Doremus  499>  5  L-  E-  A-  N-  S.  899. 

v  Hennessey,  176  111.  608,  52  N.  E.  7  Nat  '1  Fireproofing  Ass  'n,  169  Fed. 

924,  68  Am.  St.  Eep.  203,  43  L.  E.  A.  L.  259. 
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far  as  possible  anywhere.8  In  the  leading  case  on  the  subject  it  ap- 
peared that  walking  delegates  of  defendant  union,  threatened  per- 
sons employing  members  of  plaintiff  union  in  various  pieces  of 
work  upon  several  buildings  in  the  course  of  erection,  that  if  they 
did  not  discharge  the  members  of  plaintiff  union  and  employ  mem- 
bers of  defendant  union  in  their  stead,  the  walking  delegates  would 
cause  a  general  strike  of  all  men  employed  on  the  buildings;  that 
they  did  cause  strikes  in  order  to  prevent  members  of  plaintiff  union 
from  continuing  with  the  work  they  were  doing  at  the  time  the 
strikes  were  ordered,  and  that  the  employers  by  reason  thereof  dis- 
charged the  members  of  plaintiff  association  and  hired  the  members 
of  defendant  association  in  their  stead.  It  was  held  that  these  acts 
were  lawful  within  the  rule  conceding  the  right  of  a  union,  to  strike 
in  order  to  benefit  its  members,  one  method  of  benefiting  them  being 
the  securing  of  employment  for  them.  Here  the  motive  for  the  acts, 
it  was  said,  is  not  malice,  but  on  the  contrary,  the  motive  which  al- 
ways underlies  competition  is  the  animating  one.  In  this  case  the 
trial  court  made  a  further  finding  of  facts  that  the  walking  dele- 
gates threatened  to  cause  a  general  strike  against  members  of  plaint- 
iff association  wherever  they  were  found  at  work  and  that  they 
would  not  be  allowed  to  work  at  any  job  in  New  York  City  except 
some  small  jobs  where  men  of  defendant  union  were  not  employed 
and  ' '  threatened  to  drive  the  plaintiff  association  out  of  existence. ' ' 
The  court  of  last  resort  took  the  view  that  conceding  that  this  find- 
ing was  justified  by  the  evidence — which  the  opinion  of  an  interme- 
diate appellate  court  indicated  was  not  the  case — the  finding  meant 
no  more  than  that  defendant  union  did  not  purpose  to  allow  mem- 
bers of  plaintiff  union  to  work  upon  any  jobs  where  members  of 
defendant  union  were  employed;  that  they  were  willing  to  allow 
them  to  have  small  jobs,  fitted,  perhaps,  for  men  who  were  willing 
to  work  for  small  wages,  but  that  the  larger  jobs,  where  they  could 
afford  to  pay  and  would  pay  the  rate  of  wages  demanded  by  defend- 
ant union  they  intended  to  secure  for  their  members  alone.  The 
conclusion  was  that  they  had  a  perfect  right  to  come  to  this  deter- 
mination and  to  notify  the  members  of  plaintiff  union  thereof.9  In 
a  decision  of  the  Supreme  Court  of  Massachusetts  it  appeared  that 

8  Mills  v  United  States  Printing  ming,  170  N.  Y.  315,  63  N.  E.  369,  88 

Co.,  91  N.  Y.  Suppl.  185,  99  App.  Am.  St.  Eep.  648,  58  L.  E.  A. 

Div.  605.  135;  (affirming  53  N.  Y.  App.  Div. 

9Nat'l    Protective    Ass'n  v    Cum-  227.) 
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two  unions  one  of  bricklayers  and  one  of  masons  sought  to  get  the 
work  of  pointing  for  their  members,  in  accordance  with  the  rules  of 
the  union  declaring  pointing  to  be  a  part  of  the  work  of  masonry 
and  bricklaying.  To  carry  out  this  purpose,  an  employer  was  noti- 
fied that  if  he  did  not  discharge  all  pointers  working  for  him  on  a 
designated  building  all  masons  and  bricklayers  working  for  him  on 
other  buildings  in  Boston  would  strike.  He  thereupon  suspended 
work  which  was  being  done  by  the  pointers  on  the  building.  It  was 
held  that  these  acts  were  justified  by  the  principles  of  competition 
and  were  not  rendered  unlawful  by  the  fact  that  the  result  is  harsh  on 
contractors  who  prefer  to  give  the  work  to  the  pointers  because  their 
work  is  better  and  cheaper,  and  because  they  are  relieved  from  re- 
sponsibility in  case  of  accident,  nor  by  the  fact  that  the  business  of 
the  pointers  who  cannot  lay  brick  and  stone  may  be  entirely  destroy- 
ed.10 And  in  a  case  decided  by  the  New  Jersey  Chancery  Court  which 
is  one  of  the  earliest  in  this  country,  where  an  injunction  was  sought 
in  the  settlement  of  trade  disputes,  one  of  the  purposes  of  the  suit, 
was  to  enjoin  a  labor  union  from  attempting  to  prevent  master 
stone-cutters  in  a  designated  city  and  its  vicinity  from  employing 
non-union  journeymen  stone-cutters  by  threats  of  a  strike.  These 
journeymen  were  unable  to  obtain  admission  to  the  union  because 
of  a  resolution  of  the  union  not  to  admit  any  more  members  for  a 
given  period  of  time.  The  bill  alleged  that  plaintiffs  were  refused 
employment  by  several  master  stone-cutters  solely  on  the  ground 
that  they  were  not  members  of  the  union  and  that  their  employ- 
ment would  result  in  a  strike,  that  in  consequence  they  had  to 
abandon  their  trade  and  accept  work  at  inferior  labor  with  lower 
wages ;  and  that  at  the  time  of  such  refusal  the  master  stone-cutters 
needed  more  men  than  the  union  could  furnish.  Whether  these  al- 
legations were  proved,  the  opinion  does  not  show,  but  it  is  clearly 
inferable  therefrom  that  these  acts  were  considered  lawful.  The 
court  dismissed  the  bill  and  said  among  other  things,  "They  (the 
members  of  the  union)  had  agreed  not  to  work  with  any  but 
members  of  their  association,  and  not  to  work  for  any  employer  who 
insists  on  their  doing  so,  by  withdrawing  from  his  employment ;  so 
long  as  they  confine  themselves  to  peaceable  means  to  effect  these 
ends  they  are  within  the  letter  and  spirit  of  the  law  and  not 

10  Pickett  v  Walsh,  192  Mass.  72,  78       L.  E.  A.  N.  S.  106. 
N.  E.  753,  46  Am.  St.  Eep.  272,  6 
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subject  to  the  interference  of  the  courts.  It  is  not  unlawful  for 
members  of  an  association  to  combine  together  for  the  purpose  of  se- 
curing the  control  of  the  work  connected  with  their  trade  and  to 
endeavor  to  effect  such  purpose  by  peaceable  means.""  On  the 
other  hand  a  decision  of  the  Maryland  Supreme  Court  seems  to  be 
squarely  in  conflict  with  the  cases  heretofore  cited.  The  employer 
of  plaintiff  a  non-union  man,  prior  to  the  time  of  his  employment 
had  agreed  to  employ  only  union  labor  if  defendant  union  would 
include  his  name  among  those  published  monthly  in  a  paper  devoted 
to  the  interest  of  labor  organizations,  and  in  which  members  thereof 
were  urged  to  patronize  those  whose  names  were  listed  and  influence 
their  friends  to  do  so.  Defendant  published  the  employer's  name 
as  agreed,  and  several  months  after  plaintiff  was  employed,  notified 
the  employer  that  if  he  did  not  discharge  plaintiff  all  labor  organ- 
izations of  the  city  would  be  notified  that  his  house  was  a  non-union 
one.  Previous  to  sending  this  notice,  plaintiff,  who  was  a  competent 
workman  of  good  character,  and  in  good  standing  with  the  employer, 
had  applied  for  membership  in  defendant  union,  and  his  application 
was  refused  on  the  ground  that  many  union  men  were  out  of  em- 
ployment and  for  that  reason  the  union  had  passed  a  resolution  not 
to  accept  any  more  members.  The  notice  was  construed  by  the  em- 
ployers to  mean  "that  if  they  retained  appellant  (plaintiff)  in  their 
employ,  they  would  lose  the  patronage  of  the  labor  organizations, 
and  that  the  union  labor  which  they  then  employed  would  be  or- 
dered out,  or  they  would  have  to  quit  work. ' '  The  court  considered 
this  construction  a  reasonable  one,  although  there  was  evidence 
that  the  local  law  of  defendant  union  and  the  general  law  of  the 
union  of  which  it  was  a  branch  prohibited  the  calling  out  of  mem- 
bres  because  of  the  employment  of  non-union  men.  In  consequence 
of  the  notice  plaintiff  was  discharged  and  the  court  held  that  de- 
fendant was  guilty  of  a  wrongful  invasion  of  plaintiff's  rights.  No 
allusion  was  made  to  the  principle  of  competition  though  it  is  a 
perfectly  legitimate  deduction  from  the  facts  that  defendant's  ac- 
tion was  prompted  by  the  motive  of  securing  employment  for  its 
unemployed  members.  If  it  be  conceded  that  the  construction 
placed  on  the  notice  is  correct, — and  it  may  well  be  doubted, — the 
result  reached  in  this  case  can  probably  be  sustained  on  the  theory 

"Mayer    v    Journeymen    Stonecut-      492. 
ters'  Ass'n,  47  N.  J.  Eq.  519,  20  Atl. 
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that  plaintiff's  discharge  was  caused  by  a  threat  to  boycott  his  em- 
ployer, but  so  far  as  the  decision  is  based  on  the  assumed  illegality 
of  threats  of  strike  it  cannot  be  sustained.13 

§  39.  — Where  purpose  is  to  compel  workmen  outside  of  the  union 
to  join  it. — View  that  strikes  or  threats  of  strikes  lawful. 

The  decisions  are  not  in  accord  as  to  whether  strikes  or  threats  of 
strikes  by  members  of  a  union  to  compel  the  discharge  from  em- 
ployment of  other  workmen  unless  they  join  the  union  are  lawful. 
In  some  decisions,  it  is  distinctly  held  that  such  acts  are  lawful, 
and  that  the  discharge  of  such  workmen  in  consequence  thereof  fur- 
nishes no  ground  for  an  action  for  damages,13  a  suit  for  injunc- 
tion,1* or  a  criminal  prosecution.15  This  right,  it  is  believed,  is  also 
sustained  by  an  early  Massachusetts  case  in  which  Chief  Justice 
Shaw  wrote  the  opinion  of  the  Court.18  In  this  case  he  said  that  the 
indictment  Alleged  in  substance  "that  the  defendants  and  others 
formed  themselves  into  a  society  and  agreed  not  to  work  for  any 
person  who  should  employ  any  journeyman  or  other  person  not  a 
member  of  such  society,  after  notice  given  him  to  discharge  such 
workmen."17  "The  manifest  intent  of  the  association  is  to  induce 
all  those  engaged  in  the  same  occupation  to  become  members  of  it. 
Such  a  purpose  is  not  unlawful.  It  would  give  them  a  power  which 
might  be  exerted  for  useful  and  honorable  purposes,  or  for  danger- 
ous and  pernicious  ones.  *  *  *  Nor  can  we  perceive  that  the  objects 
of  this  association,  whatever  they  may  have  been,  were  to  be  at- 

12  Lucke  v  Clothing  Cutters '  Assem-  M  Gray  v  Building  Trades '  Council, 

bly,  77  Md.  396,  26  Atl.  505,  39  Am.  91  Minn.  171,  97  N.  W.  663,  103  Am. 

St.  Eep.  421,  19  L.  E.  A.  408.  St.  Eep.  477,  63  L.  E.  A.  750.  And 

"Wunch  v  Shankland,  69  N.  Y.  see  Mills  v  United  States  Printing 

Suppl.  349,  59  N.  Y.  App.  Div.  482  Co.,  91  N.  Y.  Suppl.  185,  99  App.  Div. 

(An  appeal  to  the  Court  of  Appeals  605. 

was  dismissed  in  170  N.  Y.  573).    It  uPeople   v   McFarlin,    89    N.    Y. 

is  unfortunate  that  a  question  of  such  guppl    527>  43  Migc    g91.   Gibgon  y 

importance  could  not  have  been  deter-  Lawsoll)  17  Cox  a  c    366>   (1891)   2 

mined  by  the  court  of  last  resort.    The  Q   R  ^   65  L   T   573    61  L>  j   M 

appeal,  however,  was  taken  from  an  r<   91 

order  granting  a  new  trial  upon  the 

facts  and  upon  the  law,  and  by  stat-  16Com-  v  Hunt>  4  Met-  (Mass.)  Ill, 

ute  such  order  is  not  appealable  to  38  Am-  Dec-  346  (reversing  Thacher's 

the  Court  of  Appeals.     See  also  Peo-  Crim-  Cas-  609)- 

pie  v  McFarlin,  89  N.  Y.  Suppl.  527,  174  Met.  (Mass.)  at  p.  128,  38  Am. 

43  Misc.  591.  Dec.  346. 
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tained  by  criminal  means.  The  means  which  they  proposed  to  em- 
ploy *  *  *  were  that  they  would  not  work  for  a  person  who,  after 
due  notice  should  employ  a  journeyman  not  a  member  of  their 
society.  *  *  *  As  the  object  would  be  lawful  and  the  means  not  un- 
lawful, such  an  agreement  could  not  be  pronounced  a  criminal 
conspiracy. " 18  The  exact  language  of  the  opinion  is  set  out  here  to 
enable  the  investigator  to  form  his  own  opinion  as  to  what  was  ac- 
tually held  in  that  case,  inasmuch  as  a  recent  Massachusetts  case  " 
in  which  this  case  is  cited,  and  which  is  considered  in  the  following 
section  denies  the  right  under  discussion. 

§  40. The  contrary  view. — Statement  of  the  rule  and  reasons 

on  which  it  is  based. 

The  weight  of  authority  is  against  the  view  taken  by  the  decisions 
considered  in  the  preceding  section.  It  has  been  held  in  a  number 
of  decisions  that  the  refusal  of  a  workman  to  join  a  union  when  re- 
quested furnishes  no  justification  in  law  for  an  agreement  among 
its  members  to  procure  his  discharge  from  employment  and  to  pre- 
vent his  obtaining  or  retaining  other  employment  by  strikes  or 
threats  of  strikes,  or  for  the  execution  of  such  an  agreement,20  that 

"4  Met.  (Mass.)  pp.  129,  130,  38  person  by  threats,  or  intimidation, 

Am.  Dec.  346.  force  or  endeavor,  to  force  any  man- 

19  Plant  v  Woods,  176  Mass.  492,  57  ufacturer  or  person  carrying  on  any 

N.  E.  1011,  79  Am.  St.  Eep.  330,  51  trade  or  business  to  limit  the  number 

L.  E.  A.  339.  °^  nig  apprentices  or  the  number  or 

"Massachusetts.-PlMt  v  Woods,  Description  of  ^  workmen,  journey- 

176  Mass.  492,  57  N.  E.  1011,  79  Am.  men  or  servants-)  Opinion  of  Bramp- 

St.  Bep.  330,  51  L.  B.  A.  339.  ton  J'  in  ^uinn  v  Leathem>  (1901)  A- 

C.  495,  526,  70  L.  J.  P.  C.  76,  85  L. 

New  York— People  v  Smith,  10  N.       T   2g  ' 

Y.  St.  730,  5  N.  Y.  Grim.  512,   (af-          'A    ,'  ...       ,,  .      .       ,, 

And  see  as  sustaining  this  view  Per- 

firmed  m  N.  Y.  St.  17,  6  N.  Y.  Grim.      , .          ~     ,.  .        ftA    *     1c/!    00    ... 

kins  v  Pendleton,  90  Me.  166,  38  Atl. 

96,  60  Am.  St.  Eep.  252,  where  it  was 

Pennsylvania.— Erdman  v  Mitchell,  held  that  the  refusal  of  a  workman  to 
207  Pa.  St.  79,  56  Atl.  327,  99  Am.  -join  a  union  finished  no  justification 
St.  Eep.  783,  63  L.  E.  A.  534;  House-  for  the  acts  of  jts  members  in  pro- 
painters'  Ass'n  v  Feeny,  13  Pa.  Dist.  curing  his  discharge  from  employment 
Eep.  333,  29  Pa.  Co.  Ct.  524.  bv  fraud  and  intimidation.     The  re- 
Vermont. — State    v    Dyer,    67    Vt.  port  of  the  case  does  not  show  the 
690,  32  Atl.  814.  character  of  the  intimidation,  but  it 
England. — Skinner  v  KLtch,  10  Cox  may  very  well  have  been  strikes  or 
C.  C.  493  under  a  statute  (since  re-  threats    of    strike    against    his    em- 
pealed)  making  it  an  offense  for  any  ployer. 
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a  conspiracy  to  do  such  acts  renders  the  members  criminally  liable,21 
in  the  absence  of  some  statute  otherwise  providing,23  that  the  officers 
of  the  union  may  be  enjoined  in  a  suit  brought  by  workmen  at  whom 
the  conspiracy  is  aimed  to  prevent  a  continuance  of  such  acts  as 
threatening  or  calling  strikes,28  and  that  an  action  will  lie  to  recover 
the  damages  resulting  from  the  execution  of  such  conspiracy.2*  This 
view  is  also  clearly  sustained  by  other  decisions  in  which  the  ques- 
tion is  not  directly  involved.25  The  doctrine,  it  has  been  held,  ap- 


21  State  v  Dyer,  67  Vt.  690,  32  Atl. 
814;  People  v  Smith,  10  N.  Y.  St. 
730,  5  N.  Y.  Crim.  512,  (affirmed  in 
15  N.  Y.  St.  17,  6  N.  Y.  Crim.  292) ; 
Skinner  v  Kitch,  10  Cox  C.  C.  493. 

MErdman  v  Mitchell,  207  Pa.  St. 
79,  56  Atl.  327,  99  Am.  St.  Eep.  783, 
63  L.  B.  A.  534,  in  which  it  was  said 
that  the  fact  that  the  legislature  has 
declared  that  such  acts  shall  not  be 
deemed  criminal  does  not  render  them 
lawful.  To  declare  such  acts  not 
punishable  criminally  is  as  far  as  the 
legislature  could  go  without  abolish- 
ing the  declaration  of  rights. 

83  Plant  v  Woods,  176  Mass.  492, 
57  N.  E.  1011,  79  Am.  St.  Bep.  330, 
51  L.  B.  A.  339;  Erdman  v  Mitchell, 
207  Pa.  St.  79,  56  Atl.  327,  99  Am. 
St.  Bep.  783,  63  L.  B.  A.  534;  House- 
painters  '  Ass  'n  v  Feeney,  13  Pa.  Dist. 
Bep.  335,  29  Pa.  Co.  Ct.  524. 

'"See  Perkins  v  Pendleton,  90  Me. 
166,  38  Atl.  96,  60  Am.  St.  Bep.  252. 

25  Berry  v  Donovan,  188  Mass.  353, 
74  N.  E.  603,  108  Am.  St.  Bep.  449, 
5  L.  B.  A.  N.  S.  899,  holding  that  the 
refusal  of  a  workman  to  join  a  un- 
ion to  which  his  shop-mates  belonged 
furnished  no  justification  for  their 
acts  in  demanding  and  procuring  his 
discharge  from  employment  in  accord- 
ance with  a  contract  between  the  em- 
ployer and  the  union  providing  that 
he  should  not  retain  in  his  employ  any 
workmen  who  was  objectionable  to  the 
union  from  any  cause;  Opinion  of 


Knowlton  C.  J.  in  Beynolds  v  Davis, 
198  Mass.  294,  84  N.  E.  457,  17  L. 
B.  A.  N.  S.  162,  in  which  it  was  said 
that  a  strike  to  compel  all  workmen 
to  join  the  union  for  the  purpose  of 
creating  a  monopoly  in  the  labor  mar- 
ket, whereby  to  contend  successfully 
with  the  employers  whenever  a  con- 
troversy arose  is  not  justifiable  on 
principles  of  competition  either  as 
against  non-union  workmen  or  as 
against  the  employer;  Curran  v  Ga- 
len, 152  N.  Y.  33,  37,  46  N.  E.  297, 
57  Am.  St.  Bep.  496,  37  L.  B.  A.  802 
(aflirming  28  K  Y.  Suppl.  1134),  in 
which  it  was  held  that  a  contract  be- 
tween an  association  of  employers 
comprising  all  the  breweries  in  the  city 
of  Bochester  and  a  labor  union,  pro- 
viding that  employes  of  members  of 
the  association  should  be  members  of 
the  union  and  that  no  employe  should 
work  for  more  than  four  weeks  with- 
out becoming  a  member  was  against 
public  policy  and  void,  and  presented 
no  defense  to  the  acts  of  the  mem- 
bers of  the  union  in  procuring  his 
discharge  for  refusal  to  join  the  un- 
ion; Longshore  Printing  &  Publish- 
ing Co.  v  Howell,  26  Ore.  527,  38  Pac. 
547,  46  Am.  St.  Bep.  640,  28  L.  B. 
A.  464  (In  this  and  the  two  cases 
cited  immediately  after  it,  it  was  said 
that  no  resort  can  be  had  to  compul- 
sory methods  of  any  kind  to  increase 
membership) ;  Beinecke  Coal  Min.  Co. 
v  Wood,  122  Fed.  477;  Old  Dominion 
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plies  though  no  acts  of  personal  violence  or  of  physical  injury  to 
property  are  committed,  and  though  those  acting  in  pursuance  of 
the  agreement  have  been  courteous  in  their  manners.28  Nor  is  it  im- 
portant that  apt  language  precisely  expressing  a  threat  to  strike  be 
used.  It  is  sufficient  that  the  meaning  of  the  acts  and  declarations 
are  well  understood  by  all  parties."  The  reasoning  advanced  in  sup- 
port of  the  view  maintained  by  these  decisions  may  be  summarized 
as  follows.  It  is  not  the  intention  of  the  actors  in  such  scheme  to 
give  fairly  to  the  employer  the  option  to  employ  them  or  those  who 
are  not  members  of  their  union  but  to  compel  the  latter  against  their 
will  to  join  the  union  and  to  that  end  to  molest  and  interfere  with 
them  in  their  efforts  to  procure  work  by  acts  and  threats  well  cal- 
culated by  their  coercive  and  intimidating  nature  to  overcome  the 
will.28  Such  acts  are  not  justifiable  as  being  within  the  principles 
of  fair  competition  among  workmen.  While  it  may  be  conceded 
that  one  has  no  right  to  be  protected  against  competition,  he  has 
a  right  to  be  free  from  malicious  and  wanton  interference,  dis- 
turbance or  annoyance.  If  disturbance  or  loss  come  as  a  result  of 
competition,  or  the  exercise  of  a  like  right  by  others  it  is  damnum 
absque  injuria  unless  some  superior  right  by  contract  or  otherwise 
is  interfered  with.  But  if  it  comes  from  the  merely  wanton  or 
malicious  acts  of  others  without  the  justification  of  competition  or 
the  service  of  any  interest  or  lawful  purpose,  it  then  stands  upon  a 
different  footing.29  The  necessity  that  outsiders  shall  join  the 
union  is  not  so  great,  nor  its  relation  to  the  rights  of  members  of  the 
union,  as  compared  with  the  right  of  outsiders  to  be  free  from 
molestation,  such  as  to  bring  the  acts  of  the  members  of  the  union 
within  the  shelter  of  the  principles  of  trade  competition.80  Acts  of 
this  character  are  in  violation  of  the  workman's  inherent  and  inde- 
feasible right  of  acquiring  property  guaranteed  by  the  Constitution, 
a  right  of  which  the  legislature  cannot  deprive  him  and  which  the 


Steamship  Co.  v  McKenna,  30  Fed.  79,  56  Atl.  327,  99  Am.  St.  Eep.  783, 

48;  A.  B.  Barnes  &  Co.  v.  Berry,  156  63  L.  E.  A.  534. 

Fed.  72,  in  which  it  was  said  that  a  M  Plant  v  Woods,   176   Masa.   492, 

"closed  shop"  ia  against  public  pol-  57  N.  E.  1011,  79  Am.  St.  Eep.  330, 

icy.  51  L.  E.  A.  339. 

*  Plant   v  Woods,   176  Mass.   492,  » Walker  v  Cronin;  107  Mass.  555. 

57  N.  E.  1011,  79  Am.  St.  Eep.  330,  "°  Plant  v  Woods,   176  Mass.   492, 

51  L.  E.  A.  339.  57  N.  E.  1011,  79  Am.  St.  Eep.  330, 

"Erdman  v  Mitchell,  207  Pa.  St.  51  L.  E.  A.  339. 
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law  of  no  labor  union  can  take  from  him.31  While  the  question  is  not 
altogether  free  from  doubt,  it  is  believed  that  the  view  taken  by  the 
decisions  considered  in  this  section  is  the  correct  one.  Here  it  would 
seem  that  the  immediate  purpose  of  the  combination  must  be 
deemed  to  be  the  infliction  of  injury  on  workmen  who  will  not  join 
the  union,  and  the  benefit  to  be  derived,  the  indirect  and  remote  one 
of  numerically  strengthening  the  union  for  future  contests  with 
capital  in  which  its  members  may  become  involved.  If  this  be  so, 
the  case  is  brought  squarely  within  the  rule,  stated  in  a  previous 
section.  "Just  cause  or  excuse  exists  only  where  the  injury  in- 
flicted is  the  means  to  some  end  legitimately  desired  and  incidental 
thereto,  and  is  not  the  result  of  a  specific  intent  and  immediate  pur- 
pose of  injury  to  others  that  benefit  may  ultimately  come  to  the 
members  of  the  combination.  It  is  entirely  wanting  when  the  imme- 
diate purpose  of  the  combination  is  to  inflict  injury  on  others  and 
the  benefit  if  any  to  result  to  the  combination  is  indirect  or  re- 
mote. "82 

§  41. Application  of  rule. 

In  this  connection  it  will  be  advantageous  to  consider  some  ap- 
plication which  the  courts  have  made  of  the  doctrine  under  consid- 
eration. The  case  of  Erdman  v  Mitchell,88  presented  the  rather  un- 
usual case  of  two  warring  trade  unions,  one  incorporated  and  the 
other  not,  invoking  the  law  for  the  settlement  of  their  respective 
rights  and  the  determination  of  their  legal  conduct  in  carrying  out 
the  purpose  of  their  respective  organizations.  It  was  the  purpose  of 
the  unincorporated  union  to  force  into  their  organization  the  mem- 
bers of  the  incorporated  union,  who  on  request  being  made  refused 
to  join.  Members  of  both  unions  were  at  work  on  the  same  building, 
and  before  its  completion,  the  unincorporated  union  declared  a 
strike,  which  was  duly  carried  into  effect.  Subsequently,  work  was 
resumed  under  an  agreement  between  the  contractors  erecting  the 
building  and  the  unincorporated  union,  by  which  all  members  of  the 
rival  union  at  work  on  the  building  were  discharged.  Thereafter 
the  officers  of  the  unincorporated  union  announced  that  it  intended 
to  pursue  the  same  course  in  respect  of  other  buildings  in  the  city, 

"Erdman  v  Mitchell,  207  Pa.  St.  '"See  Supra  this  Chapter,  Section 
79,  56  Atl.  327,  99  Am.  St.  Rep.  783,  29. 

63  L.  E.  A.  534.  »  207  Pa.  St.  79,  56  Atl.  327,  99 

Am.  St.  Eep.  783,  63  L.  B.  A.  534. 
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until  it  drove  all  members  of  the  same  craft  in  the  city  into  their 
association.  The  court  held  that  there  was  an  unlawful  conspiracy 
and  awarded  an  injunction  for  the  protection  of  the  members  of  the 
incorporated  association  against  a  continuance  of  such  acts.  In 
Housepainters'  Association  v  Feeny,34  a  case  almost  identical  on  the 
facts  with  Erdman  v  Mitchell,  it  was  held,  following  that  case,  that 
the  facts  made  out  a  case  for  relief  by  injunction.  It  was  also  held 
that  the  fact  that  the  persons  whose  employment  was  endangered  by 
the  unlawful  acts  complained  of  were  members  of  an  incorporated 
union,  does  not  prevent  them  from  bringing  individual  suits  to 
enjoin  such  acts.  Plant  v  Woods,85  also  arose  out  of  a  contest  for 
supremacy  between  two  labor  unions  of  the  same  craft,  the  plaintiff 
union  being  composed  of  workmen  who  had  withdrawn  from  the 
defendant  union.  The  object  of  defendants  was  to  have  all  the 
members  subjected  to  the  rules  of  their  particular  union  in  order 
that  they  might  have  better  control  over  the  whole  business  and  to 
that  end  they  combined  to  procure  plaintiffs  the  members  of  the 
other  union  to  join  them.  In  accordance  with  this  purpose,  on 
plaintiffs'  refusal  to  join  them,  a  duly  authorized  agent  of  de- 
fendants would  visit  a  shop  where  one  or  more  of  the  plaintiffs 
were  at  work  and  inform  the  employer  of  the  action  of  the  de- 
fendant union  in  resolving  not  to  work  in  shops  where  plaintiffs 
were  employed  unless  they  joined  defendant  union,  and  ask  him  to 
induce  such  of  the  plaintiffs  as  were  in  his  employ  to  sign  applica- 
tions for  reinstatement  into  defendant  union.  While  defendants 
were  courteous  in  manner  at  these  interviews  and  made  no  threats 
of  personal  violence,  the  employers  interviewed  were  informed  that 
they  would  have  trouble  in  their  business  and  be  subjected  to 
strikes  and  boycotts  if  they  continued  to  employ  plaintiffs  while  they 
persisted  in  their  refusal  to  join  the  defendant  union,  and  subse- 
quently they  caused  strikes  to  be  instituted  in  shops  where  strikes 
would  seriously  interfere  with  the  business.  These  acts  were  held 
unlawful  and  an  injunction  against  the  further  prosecution  thereof 
was  granted.  In  State  v  Dyer,86  it  appeared  that  the  prosecutor,  a 
stone-cutter  in  the  employ  of  a  granite  company,  was  requested  to 
join  a  branch  of  the  National  Stonecutters'  Union  by  members 


«*  13  Pa.  Dist.  Eep.  335,  29  Pa.  Co.          » 176  Mass.  492,  57  N.  E.  1011,  79 
Ct.  524.  Am.  St.  Rep.  330,  51  L.  E.  A.  339. 

88  67  Vt.  790;  32  Atl.  814. 
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thereof  and  was  told,  that  if  he  refused  to  do  so,  a  strike  would  be 
organized  against  him  in  the  shop  of  his  employer  and  that  he 
would  be  prevented  from  obtaining  work  there  or  in  any  other 
shops  or  works  where  granite  cutting  or  manufacturing  was  carried 
on.  On  prosecutor's  refusal  to  join  the  union  his  employer  was 
notified  that  unless  he  was  discharged  a  strike  would  be  ordered. 
This  resulted  in  his  loss  of  employment,  and  by  reason  of  representa- 
tions made  by  members  of  the  union  to  other  employers,  he  was 
unable  to  get  any  other  employment.  The  court  held  that  a  con- 
viction of  criminal  conspiracy  should  be  sustained. 

§  42.  — Where  purpose  is  to  enforce  payment  of  fine  imposed  by 
union  on  workman  not  a  member. 

Strikes  to  procure  the  discharge  of  men  not  belonging  to  the 
union,  because  of  their  refusal  to  pay  a  fine  imposed  by  the  union 
for  an  alleged  infraction  of  its  rules  are  unlawful  and  those  taking 
part  therein  are  guilty  of  a  criminal  conspiracy.*7 

§  43.  — Where  purpose  is  to  procure  discharge  of  workmen  who 
have  pledged  themselves  not  to  join  in  strikes. 

The  fact  that  workmen  have  pledged  themselves  to  the  master 
not  to  join  in  strikes  has  been  held  to  furnish  no  justification  for 
an  attempt  by  their  co-employes  to  procure  their  discharge  by 
threats  of  strike.  This  it  has  been  held  is  a  criminal  conspiracy  at 
common  law.88 

§  44.  Strikes  to  compel  member  to  pay  money  due  or  claimed  to 
be  due  union. — In  absence  of  statutory  provisions. 

It  is  unlawful  for  the  officers  or  members  of  a  union  to  attempt 
the  enforcement  of  payment  of  money  due  from  a  member  to  the 
union,  by  strikes,  or  threats  of  strikes  against  his  employer,  and  by 
such  means  to  procure  his  discharge  from  employment."  And  a 
fortiori  are  such  acts  unlawful  where  their  object  is  to  enforce 
payment  of  money  not  in  fact  due  the  union,  as  for  instance  a  fine 
imposed  without  due  compliance  with  the  rules  and  bylaws  of  the 


37  People  v  Melvin,  2  Wheeler 's  "  Giblan  v  Nat  '1  Laborers '  Union, 
Grim.  Cas.  262.  (1903)  2  K.  B.  602,  72  L.  J.  K.  B. 

"Walsby  v  Anley,  7  JUT.  N.  S.  465,  907,  89  L.  T.  386;  Eeg.  v  Hewitt,  5 
3  El.  &  El.  516,  30  L.  J.  M.  C.  121,  Cox  C.  C.  162;  and  see  Hillenbrand  v 
3  L.  T.  666.  Building  Trades'  Council,  14  Ohio 

Dec.  N.  P.  628. 
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union  regulating  the  procedure  for  the  trial  of  members  accused 
of  violating  its  laws.40  Such  acts  are  not  done  in  the  course  of  any 
justifiable  competition,"  but  their  object  is  primarily  to  injure  the 
member,  and  not  to  advance  the  interests  of  the  union  except  in 
some  indirect  way."  And  it  has  been  said  that  the  fact  that  the 
member  has  acted  badly  and  that  the  union  previous  to  the  action 
taken  by  it  has  shown  him  great  forbearance  does  not  alter  the  char- 
acter of  such  acts  and  make  them  legal.  If  he  was  guilty  of  a  crim- 
inal offense,  he  might  and  should  have  been  prosecuted,  in  which 
case  the  appropriate  punishment  would  have  been  meted  out  to  him 
by  a  legal  tribunal,  and  if  he  had  failed  to  pay  a  just  debt  the  law 
provides  ample  means  for  enforcing  payment  of  it.48  The  member 
deprived  of  employment  by  acts  of  this  character  has  a  right  of 
action  for  the  resulting  damages,  and  that  too  though  there  was  no 
contract  of  employment  for  a  definite  time.4*  "Whoever  intention- 
ally and  without  legal  justification  or  excuse  procures  an 
employer  to  discharge  his  employe,  to  the  damage  of  the  latter 
is  liable  to  an  action  for  damages  at  the  suit  of  the  employe.  "*° 
The  fact  that  there  was  no  such  contract,  merely  affects  the 
amount  of  recovery.48  The  right  of  action  of  a  member  whose  dis- 


40  Blanehard  v  Newark  Joint  Dis- 
trict Council,  N.  J.  71  Atl.  1131; 
Brennan  v  United  Hatters  of  North 
America,  73  N.  J.  L.  729,  65  Atl.  165, 
9  L.  E.  A.  254. 

"Brennan  v  United  Hatters  of 
North  America,  73  N.  J.  L.  729,  65 
Atl.  165,  9  L.  B.  A.  254. 

42  Giblan  v  Nat  '1  Laborers  '  Union, 
(1903)  2  K.  B.  602,  72  L.  J.  K.  B. 
907,  89  L.  T.  386. 

48 Giblan  v  National  Laborers'  Un- 
ion, (1903)  2  K.  B.  602,  72  L.  J.  K. 
B.  907,  89  L.  T.  386. 

44  Brennan  v  United  Hatters  of 
North  America,  73  N.  J.  L.  729,  65 
Atl.  165,  9  L.  E.  A.  N.  S.  254;  Giblan 
v  Nat'l  Amalgamated  Laborers'  Un- 
ion, (1903)  K.  B.  600,  72  L.  J.  K.  B. 
907,  89  L.  T.  386.  (In  this  case  it 
appeared  that  Giblan  was  a  member 
of  the  union,  and  was  indebted  to  it 


in  a  considerable  sum  for  moneys  that 
had  been  intrusted  to  him  as  treasurer 
of  one  of  its  branches.  In  order  to 
compel  him  to  pay  this  money,  the 
union,  through  two  of  its  officers 
(whose  acts  were  afterwards  approved 
by  the  union),  undertook  to  prevent 
and  did  prevent  plaintiff  from  get- 
ting or  retaining  employment,  by  call- 
ing out  or  threatening  to  call  out  the 
men.  It  was  held  that  the  union  and 
its  officers  were  liable  in  damages  for 
interfering  with  Giblan  in  the  exer- 
cise of  his  common-law  right  to  dis- 
pose of  his  labor  according  to  his 
will,  and  that  their  action  was  not 
justified  by  the  fact  that  it  was  taken 
for  the  purpose  of  compelling  him  to 
make  good  his  defalcation. 

"Blanchard  v  Newark  Joint  Dis- 
trict Council,  (N.  J.)  71  Atl.  1131. 

48  See  Infra  Chapter  IX,  Boycotts 
of  Labor,  sections  174,  175. 
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charge  from  employment  has  been  coerced  by  threats  of  strike,  be- 
cause of  his  refusal  to  pay  a  fine  imposed  without  due  compliance 
with  the  rules  and  by-laws  of  the  union,  is  not  affected  by  the  fact 
that  the  union  is  an  unlawful  organization  formed  for  the  purpose  of 
monopolizing  to  its  members  the  labor  market  in  a  particular  trade. 
His  right  of  action  does  not  rest  upon  any  assertion  of  monopoly, 
but  upon  a  repudiation  of  the  very  course  of  procedure  invoked 
against  him  to  establish  the  monopoly.  Where  a  party  has  entered 
into  an  agreement  that  is  void  because  contrary  to  public  policy, 
his  right  to  recover  upon  a  ground  of  action  that  exists  independent 
of  the  agreement  is  not  overthrown  by  the  operation  of  the  maxim 
"in  pari  delicto."  Nor  does  the  taking  of  an  appeal  by  him  from 
the  order  imposing  the  fine  amount  to  a  waiver  of  damages  resulting 
from  the  illegal  act  of  procuring  his  discharge  from  employment  in 
order  to  enforce  payment  of  the  fine.*8  In  an  action  by  him  to  re- 
cover damages,  error,  if  any,  in  admitting  a  printed  copy  of  the 
trade  rules  of  the  union,  instead  of  requiring  the  secretary  of  the  un- 
ion to  produce  its  minutes  showing  its  by-laws,  as  he  had  been  sub- 
poenaed to  do,  does  not  harm  defendants,  where  the  illegality  of  the 
proceedings  imposing  the  fine  which  the  by-laws  were  offered  to 
prove,  had  been  decided  in  plaintiff's  favor  by  a  proper  tribunal, 
and  plaintiff  reinstated  to  membership  and  the  fine  returned  to  him.*8 
So  in  such  action  two  letters  produced  by  defendant  on  notice,  one 
by  the  president  of  the  general  union  and  the  other  by  its  secretary 
each  containing  a  notice  to  the  local  imposing  the  fine,  of  the  dispo- 
sition of  plaintiff's  appeal  were  competent  evidence.60 

§  44a.  — Under  English  Trade  Disputes  Act  of  1906. 

The  English  Trade  Disputes  Act  of  1906,  §  3  provides  that  "an 
act  done  by  a  person  in  contemplation,  or  furtherance  of  a  trade  dis- 
pute shall  not  be  actionable  on  the  ground  only  that  it  induces  some 
other  person  to  break  a  contract  of  employment,  or  that  it  is  an  in- 
terference with  the  trade,  business  or  employment  of  some  other 
person,  or  with  the  right  of  some  other  person  to  dispose  of  his 

*7Brennan    v    United     Hatters     of          "Blanchard  v   Newark   Joint   Dis- 

North  America,  73  N.  J.  L.  729,  65  trict  Council,  (N.  J.)  71  Atl.  1131. 
Atl.  165,  9  L.  E.  A.  N.  S.  254.  -See          "Blanchard  v   Newark   Joint   Dis- 

also  Cone  v  Russell,  48  N.  J.  Eq.  208,  trict  Council,  (N.  J.)  71  Atl.  1131. 
21   Atl.   247;    Easton  Nat'l  Bank  v          ^Blanchard   v   Newark  Joint   Dis- 

American  Brick  and  Tile  Co.,  70  N.  trict  Council,  (N.  J.)  71  Atl.  1131. 
J.  Eq.  732,  64  Atl.  917. 
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capital  or  labor  as  he  will."  This  remarkable  legislation  being  in 
a  high  degree  in  derogation  of  common  right,  must  of  course  receive 
a  strict  and  narrow  construction.  The  construction  of  this  statute 
came  before  the  House  of  Lords  in  a  recent  case  and  it  was  unani- 
mously held — reversing  a  decision  of  the  Court  of  Appeal  in  which 
all  the  members  of  that  court  concurred,51  that  one  who  acting  as  a 
mere  intermeddler,  without  authority  from  any  trade  union,  at  the 
instigation  of  two  of  plaintiff's  fellow  workmen  procures  his  dis- 
charge for  non-payment  of  a  fine  by  threats  that  the  workmen  of 
plaintiff's  employer  will  be  called  out,  unless  he  is  discharged,  is 
not  acting  "in  contemplation  of  a  trade  dispute"  within  the  mean- 
ing of  the  statute,  nor  entitled  to  its  protection  and  is  liable  for  the 
damages  resulting  from  his  act.62  It  was  said  by  Lord  Loreburne 
that ' '  the  fact  that  the  defendant  being  what  he  was,  interfered  in 
order  to  compel  the  plaintiff  to  pay  the  old  arrears  he  owed,  and 
also  in  order  to  punish  him  for  not  paying  them,  does  not,  in  my 
view,  at  all  establish  that  his  interference  was  an  act  done  in  con- 
templation of  a  trade  dispute. ' '  By  Lord  Atkinson :  *  *  It  is  im- 
possible to  suppose,  I  think,  that  the  legislature  ever  intended  that 
where  perfect  peace  prevailed  in  any  factory  or  establishment,  and 
an  intruder,  a  mere  mischief  maker,  actuated  by  greed,  or  some 
feeling  of  revenge,  interfered,  and  by  threats  and  molestation  stirred 
up  strife  and  disputes  which  neither  employer  nor  workmen,  there- 
tofore thought  of,  he  should  be  made  irresponsible  because  of  the 
very  mischief  he  intended  and  hoped  to  stir  up. ' ' M  And  by  Lord 
Shaw : ' '  The  contemplation  of  such  a  dispute  must  be  the  contempla- 
tion of  something  impending  or  likely  to  occur  and  *  *  *  they  do  not 
cover  the  case  of  coercive  interference  in  which  the  interviewer  may 
have  in  his  own  mind  that  if  he  does  not  get  his  own  way  he  will 
thereupon  take  ways  and  means  to  bring  a  trade  dispute  into  ex- 
istence. '  To  contemplate  a  trade  dispute '  is  to  have  before  the  mind 
some  objective  event  or  situation  with  these  elements  of  fact  or 
probability,  to  which  I  have  adverted,  but  does  not  mean  a  con- 
templation, meditation  or  resolve,  in  regard  to  something  as  yet 
wholly  within  the  mind  and  of  a  subjective  character."  To  carry 
the  words  "in  contemplation  or  furtherance  of  a  trade  dispute" 
*  *  beyond  the  region  of  a  trade  dispute,  either  actual,  impending,  or 

61  (1908)   2  K.  B.  844.  raat  p.  518. 

«Conway   v   Wade,    (1909)    A.    C.          "at  p.  518. 
506. 


66 


STRIKES. 


[§44a 


probable,  and  into  the  region  of  private  animosity,  which  may  if 
thwarted,  take  the  shape  of  bringing  into  being,  is  not  a  sound  con- 
struction of  the  statute. " 

§  45.  Strikes  or  the  inducing  of  strikes  to  enforce  payment  by  em- 
ployer of  labor  of  fine  assessed  against  him  by  union. — Civil  liability. 

A  labor  union  has  no  right  to  inflict  a  penalty  upon  one  who 
owes  them  no  duty  through  association  in  the  membership  of  the 
union,  by  contract  or  otherwise."  If  it  could,  this  would  be  invest- 
ing it  with  the  powers  of  government  in  violation  of  organic  law, 
which  commits  those  powers  exclusively  to  the  constituted  author- 
ities of  the  state.87  In  the  leading  case  on  the  subject  it  was  said : 
"Freedom  does  not  imply  a  right  in  one  person,  either  alone  or  in 
combination  with  others,  to  disturb  or  annoy  another,  either  directly 
or  indirectly,  in  his  lawful  business  or  occupation,  or  to  threaten 
him  with  annoyance  or  injury  for  the  sake  of  compelling  him  to 
buy  his  peace."  Such  acts  "are  peculiarly  offensive  to  the  free 
principles  which  prevail  in  this  country ;  and  if  such  practices  could 
enjoy  impunity,  they  would  tend  to  establish  a  tyranny  of  irrespon- 
sible persons  over  labor  and  mechanical  business  which  would  be 
extremely  injurious  to  both. ' '  It  has  accordingly  been  held  that  a 
combination  by  officers  of  a  union  to  compel  a  person  under  the 
necessity  of  employing  workmen  to  carry  on  his  business,  to  pay  a 
fine  imposed  on  him  by  the  union  for  not  having  all  his  work  done 
by  its  members,  by  calling  out  his  employes  on  a  strike,  and  using 
the  power  of  the  union  to  prevent  his  obtaining  other  suitable  work- 
men, or  by  threatening  to  do  this  so  that  he  is  induced  to  pay  the 
fine  under  a  reasonable  apprehension  that  he  cannot  carry  on  his 
business  without  yielding  to  the  illegal  demand  is  an  unlawful,  if 


M  at  p.  522. 

66  Connecticut. — March  v  Bricklay- 
ers, etc.  Union,  79  Conn.  7,  63  Atl. 
291,  118  Am.  St.  Eep.  127,  4  L.  R.  A. 
N.  S.  1198. 

Massachusetts. — Carew  v  Ruther- 
f  ord,  106  Mass.  1,  8  Am.  Rep.  287. 

Missouri. — State  v  Dalton,  134  Mo. 
App.  517,  114  S.  W.  1132;  Burke  v 
Fay,  128  Mo.  App.  690,  107  S.  W. 
408. 


New  York. — Master  Stevedores'  As- 
sociation v  Walsh,  2  Daly  1. 

Pennsylvania. — Patterson  v  Build- 
ing Trades'  Council,  11  Pa.  Dist.  Rep. 
100. 

And  see  opinion  of  Sheldon  J.  in 
L.  D.  Wilcutt  &  Sons  Co.  v  Driscoll, 
200  Mass.  110,  85  N.  E.  897. 

57  Patterson  v  Building  Trades' 
Council,  11  Pa.  Dist.  Rep.  500. 

68  Carew  v  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  287. 
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not  criminal  conspiracy,  and  "a  species  of  annoyance  and  extor- 
tion which  the  common  law  has  never  tolerated. ' '  So  where  a  un- 
ion imposes  a  fine  on  a  manufacturer  for  selling  his  product  to  an 
employer  of  labor  which  it  has  declared  "unfair,"  and  through  its 
agent  demands  payment  from  the  manufacturer  upon  the  threat- 
ened alternative,  that  if  payment  were  refused  by  him,  he  would  by 
action  of  the  members  of  the  union  in  refusing  to  handle  his  product 
in  their  work  then  in  progress  for  those  who  had  bought  it,  be  an- 
noyed and  harrassed  in  the  enjoyment  of  the  benefit  of  the  market 
for  that  product  which  he  had  obtained,  and  in  all  probability  be 
wholly  deprived  of  that  market,  and  the  manufacturer  pays  such 
fine,  because  the  action  thus  threatened  is  within  their  power  to 
take,  the  members  of  the  union  are  guilty  of  conspiracy.*0  On  either 
of  the  states  of  facts  set  out  in  the  two  preceding  paragraphs  of 
text,  the  party  against  whom  the  conspiracy  is  directed  is  entitled 
to  recover  back  the  fine,81  and  also  any  damages  resulting  from  the 
acts  of  the  conspirators.63  In  each  instance  the  element  of  coercion 
is  present ;  in  the  first  a  reasonable  apprehension  of  injury  superin- 
duced by  threats  of  a  combination  apparently  having  the  ability  to 
execute  them,  that  they  will  put  it  out  of  the  power  of  the  party 
threatened  to  obtain  the  labor  necessary  to  the  carrying  on  of  his 
business ; w  and  in  the  second  a  reasonable  apprehension  of  injury 
superinduced  by  threats  of  action  which  the  combination  had  the 
power  to  take,  which  would  necessarily  result  in  his  being  deprived 
of  a  market  for  his  product.81  By  no  stretch  of  the  imagination  can 
a  payment  made  under  these  circumstances  be  deemed  voluntary. 
Nevertheless,  to  entitle  an  employer  to  recover  back  a  fine  assessed 
against  him  by  a  labor  union  and  paid  by  him  in  order  to  get  back 
his  employes  who  were  called  out  by  officers  of  the  union  for  the 
purpose  of  compelling  him  to  pay  the  fine,  it  should  appear  that  the 


88  Carew  v  Rutherford,  106  Mass.  1, 
8  Am.  Eep.  287.  See  also  as  clearly 
sustaining  this  doctrine  Burke  v  Fay, 
128  Mo.  App.  690,  107  S.  W.  408. 

w  March  v  Bricklayers'  etc.  Union, 
79  Conn.  7,  63  Atl.  291,  118  Am.  St. 
Eep.  127,  4  L.  B.  A.  N.  S.  1198. 

81  March  v  Bricklayers'  etc.  Union, 
79  Conn.  7,  63  Atl.  291,  118  Am.  St. 
Rep.  127,  4  L.  E.  A.  N.  S.  1198;  Ca- 
rew v  Rutherford,  106  Mass.  1,  8  Am. 


Eep.  287;  And  see  Burke  v  Fay,  128 
Mo.  App.  690,  107  S.  W.  408;  State 
v  Dalton,  134  Mo.  App.  517,  114  S. 
W.  1132. 

88  Carew  v  Eutherf  ord,  106  Mass.  1, 
8  Am.  Eep.  287. 

M  Carew  v  Eutherf  ord,  106  Mass.  1, 
8  Am.  Eep.  287. 

94  March  v  Bricklayers'  etc.  Union, 
79  Conn.  7,  63  Atl.  291,  118  Am.  St. 
Rep.  117,  4  L.  R.  A.  N.  S.  1198. 
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only  alternative  to  a  refusal  to  pay  the  fine  was  injury  to  his  busi- 
ness. If  he  could  have  obtained  other  workmen  to  do  his  work,  the 
payment  would  have  to  be  deemed  voluntary  and  could  not  be  re- 
covered.66 Acts  of  the  nature  considered  in  paragraph  60  in  this 
section,  it  has  been  held  are  not  justifiable  as  being  in  the  exercise 
of  fair  trade  competition.  If  it  be  considered  that  the  plaintiff  and 
the  defendants  "are  to  be  regarded  as  trade  competitors,  so  that 
the  recognized  doctrines  applicable  to  such  competitors  are  appli- 
cable to  them,"  it  yet  remains  that  the  means  resorted  to  would 
not  be  permitted.66  Nor  can  such  acts  be  justified  on  the  theory 
"that  money  demanded  and  obtained  as  the  price  of  forbearance 
from  the  commission  of  an  act  of  injury,  even  when  the  commission 
of  that  act  is  held  over  the  man  to  coerce  and  intimidate  him  into 
compliance  with  the  demand,  is  lawfully  obtained,  if  the  threatened 
act  was  one  which  the  threatener  might  lawfully  do.  "Such  a 
proposition, ' '  it  was  said,  ' '  could  often  times  be  used  to  justify  the 
vilest  blackmailer,  and  is  palpably  unsound,  in  that  it  ignores  cer- 
tain elements  which  may  be  present  to  convert  the  proceeding  into 
a  wrong  or  a  crime. "  An  action  of  tort  (case)  is  a  proper  form 
of  action  to  recover  back  a  fine  illegally  extorted,  and  damages  sus- 
tained through  the  unlawful  acts  of  defendants  in  preventing 
plaintiff  from  obtaining  the  labor  necessary  to  the  execution  of  his 
contracts  as  a  means  of  compelling  him  to  pay  the  fine,88  and  it  has 
been  said  that  a  fine  so  extorted  can  be  recovered  back  in  an  action 
as  for  money  had  and  received,86  which  lies  whenever  one  person 
obtains  the  money  of  another  which  it  is  inequitable  and  unjust 
for  him  to  retain.70 

§  46.  —Criminal  liability.71 

A  combination  by  members  or  officers  of  a  union  to  induce  one's 
employes  to  quit  his  service,  and  not  to  go  back  to  work  for  him,  and 


65  Burke  v  Fay,  128  Mo.  App.  690,  107 
S.  W.  408. 

66 March  v  Bricklayers'  etc.  Union, 
79  Conn.  7,  63  Atl.  291,  118  Am.  St. 
Rep.  127,  4  L.  B.  A.  N.  S.  1198. 

"March  v  Bricklayers'  etc.  Union, 
79  Conn.  7,  63  Atl.  291,  118  Am.  St. 
Eep.  127,  4  L.  E.  A.  N.  S.  1198. 

88  Carew  v  Eutherf ord,  106  Mass.  1, 
8  Am.  Eep.  287  j  and  see  State  v  Dai- 


ton,   134   Mo.   App.   517,   114  S.   W. 
1133. 

88  See  Burke  v  Fay,  128  Mo.  App. 
690,   107  S.   W.  408. 

70  Money  had  and  Received  27  Cyc. 
p.  894,  and  cases  cited;  Clifford  Bank- 
ing Co.  v  Donovan  Com.  Co.,  195  Mo. 
262,  94  S.  W.  927. 

71  For  form  of  indictment  for  con- 
spiracy to  extort  money  by  preventing 
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to  induce  others  willing  to  enter  his  service  not  to  do  so,  until  he 
has  paid  a  fine  imposed  on  him,  and  the  carrying  out  of  the  pur- 
poses of  the  combination  renders  the  members  thereof  liable  to  a 
prosecution  for  criminal  conspiracy.72  And  where  a  union  im- 
poses a  fine  on  a  manufacturer  for  selling  his  product  to  an  em- 
ployer of  labor  which  it  has  declared  "unfair,"  and  through  its 
agent  demands  payment  from  the  manufacturer  upon  the  threat- 
ened alternative  that  if  payment  were  refused  by  him,  he  would, 
by  action  of  the  members  of  the  union  in  refusing  to  handle  his 
product  in  their  work  then  in  progress  for  those  who  had  bought 
it  be  annoyed  and  harrassed  in  the  enjoyment  of  the  benefit  of  the 
market  for  that  product  which  he  had  obtained,  and  in  all  proba- 
bility be  wholly  deprived  of  that  market,  and  the  manufacturer  pays 
such  fine  because  the  action  thus  threatened  is  within  their  power 
to  take,  the  members  of  the  union  who  are  parties  to  the  combination 
are  guilty  of  a  violation  of  a  statute  making  it  a  criminal  offense  to 
threaten  or  use  any  means  to  intimidate  any  person,  to  compel  him 
against  his  will  to  do  or  abstain  from  doing  any  act  which  he  has 
a  legal  right  to  do ;  or  injure  or  threaten  to  injure  his  property  with 
intent  to  intimidate  him.73  As  regards  pleadings,  in  prosecutions 
for  acts  of  this  character,  it  has  been  held  that  an  information  which 
alleges  that  defendants  conspired  to  extort  money  from  prosecutor 
by  inducing  his  employes  to  leave  his  service,  and  to  induce  other 
workmen  willing  to  enter  his  service  not  to  do  so,  until  he  had  paid 
the  money  which  the  combination  sought  to  extort  from  him,  and  the 
execution  of  such  conspiracy  resulting  in  the  payment  of  the  money 
by  prosecutor,  charges  an  offense  at  common  law  as  modified  by  a 
statute  requiring  the  commission  of  some  overt  act  in  case  of  con- 
spiracies other  than  those  to  commit  a  felony  upon  the  person  of 
another.7* 

§  47.  Strikes  to  enforce  payment  by  employer  of  labor  of  fines 
assessed  by  union  against  member. 
A  strike  is  unlawful  and  subjects  those  joining  it  to  civil  liability 


employer  from  obtaining  the  labor  nee-  Ta  March  v  Bricklayers '  etc.  Union, 

essary  to  the  carrying  on  of  his  busi-  79  Conn.  7,  63  Atl.  291,  118  Am.  St. 

ness  see  Appendix  form  No.  1.  Eep.  127,  4  L.  E.  A.  N.  S.  1198. 

72  State  v  Dalton,  134  Mo.  App.  517  7*  State  v  Dalton,  134  Mo.  App.  517, 

114  S.  W.  1132.  114  S.  W.  1132. 
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where  its  purpose  is  to  compel  an  employer  to  pay  a  fine  due  the 
union  from  one  of  its  members.75 

§  48.  Strikes  to  procure  discharge  of  workmen  in  breach  of  con- 
tract of  employment. 

Strikes  or  threats  of  strike  whereby  an  employer  is  induced  to  dis- 
charge an  employe  in  breach  of  contract  is  unlawful  and  the  em- 
ploye is  entitled  to  recover  the  damages  resulting  therefrom,  from 
those  whose  wrongful  acts  caused  the  discharge.78  And  it  has  been 
held  that  the  act  is  not  justified  by  the  fact  that  such  contract  of 
employment  was  made  in  breach  of  contract  between  the  employer 
and  the  union  threatening  the  strike,  that  the  employer  should  hire 
only  union  men.77 

§  49.  Strikes  to  compel  employers  to  submit  disputes  with  individ- 
ual employes  to  council  of  union  officers. 

In  a  decision  of  the  Supreme  Court  of  Massachusetts,  which  has 
attracted  considerable  attention,  an  injunction  was  awarded  against 
the  commission  of  any  acts  in  furtherance  of  a  strike  which  the 
court  held  unlawful  as  an  unjustifiable  interference  with  the  busi- 
ness of  the  employer.  The  occasion  of  the  strike  was  the  posting  of 
"open  shop"  rules  by  the  employer,  and  was  against  working  under 
those  rules.  Certain  rules  of  the  union  provided  that  every  griev- 
ance which  a  member  of  the  union  had  against  his  employer  should 
be  investigated  by  a  board  composed  of  officers  of  the  union,  and  in 
case  the  employer  failed  to  comply  with  the  demands  of  the  board 
he  should  be  reported  to  the  union  as  "unfair";  on  being  reported 
"unfair"  the  board  should  interview  him  again  and  if  he  still  re- 
fused to  comply  with  the  demands  of  the  union  the  board  "shall 
at  once  remove  all  union  men  from  his  employ,"  and  "no  union 
man  shall  be  allowed  to  go  to  work"  for  him  "until  he  is  again 
placed  upon  the  fair  list."  One  of  the  purposes  of  the  strike  being 
to  uphold  these  rules,  the  strike  was  declared  illegal  for  that  reason. 
In  the  view  of  the  majority  of  the  court,  the  rules  in  effect  made  a 

75  Hillenbrand   v   Building   Trades '  Infra  Chapter  XVI,  Procuring  Breach 
Council,  14  Ohio  Dec.  N.  P.  628.  of  Contract. 

76  Bead  v.  Friendly  Society  of  Oper-  n  Bead  v  Friendly  Society  of  Oper- 
ative Stone  Masons,  L.  R.,   (1902)   2  ative  Stone  Masons,  L.  B.   (1902)   2 
K  B.  732,  71  L.  J.  K.  B.  994,  87  L.  K.  B.  732,  71  L.  J.  K.  B.  994,  87  L. 
T.  493.    And  see  Com.  v  Hunt,  4  Met.  T.  493. 

(Mass.)   346,  38  Am.  Dec.  346;   and 
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board  composed  of  members  of  the  union  the  arbiters  of  all  questions 
between  individual  employes  and  their  employer,  and  it  was  held 
that  a  combination  the  purpose  of  which  was  to  enforce  by  a  strike 
the  submission  of  such  questions  to  the  board  was  unlawful.  The 
decision  of  the  court  is  proper  if  the  construction  placed  on  the 
rules  is  correct,  but  it  is  not  believed  that  they  are  susceptible  of 
any  such  construction.  In  his  dissenting  opinion,  Chief  Justice 
Knowlton  says :  ' '  There  must  be  a  method  of  determining  what  ac- 
tion, if  any,  shall  be  taken  by  the  union  in  case  of  an  alleged  griev- 
ance and  such  determination  cannot  properly  be  made  without  an 
investigation  of  the  facts.  Such  investigation,  ordinarily  would  in- 
volve conferences  with  the  employer  and  negotiations  to  see  whether 
he  would  consent  to  an  improvement  of  the  conditions,  if  they 
should  appear  to  be  unjust  to  the  employe.  Such  con- 
ferences and  negotiations,  without  which,  ordinarily  no 
union  would  be  justified  in  striking,  call  for  a  representative  or 
representatives  of  the  union  to  present  its  side  of  the  controversy 
to  the  employer  and  to  act  for  the  union  in  the  maintenance  of  its 
interests  against  the  opposite  party.  The  course  of  procedure  out- 
lined by  these  rules  is  entirely  for  the  guidance  of  the  members  of 
the  union.  The  employer  takes  such  measures,  and  acts  upon  such 
principles  as  he  chooses  for  his  own  guidance.  If  the  result  is  a 
failure  to  agree,  then  each  stands  upon  his  rights,  and  it  is  a  ques- 
tion which  can  force  the  other  to  yield,  or  how  they  can  afterwards 
reach  a  compromise.  The  board  of  officers  is  no  more  the  arbiter 
of  the  questions  between  the  individual  employes  and  their  employ- 
er than  the  employer  is.  The  board  as  a  representative  official 
board,  decides  for  one  party  and  determining  its  action  and  the 
employer  decides  for  the  other  party  and  determines  his  action. 
Neither  assumes  to  determine  anything  for  the  other,  but  the  action 
of  each  is  governed  by  its  own  determination."  re 

§  50.  Strikes  in  breach  of  contract  of  employment. 
Strikes  in  breach  of  contract  of  employment  are  unlawful,7*  and 
according  to  an  eminent  commentator  on  the  law  of  crimes,  are 

"Reynolds  v  Davis,  194  Mass.  294,  N.  E.  457,  17  L.  R.  A.  N.  S.  162; 

78  N.  E.  457,  17  L.  E.  A.  N.  S.  162.  A.  R.  Barnes  &  Co.  v  Berry,  56  Fed. 

79  State  v  Stockford,  77  Conn.  227,  72;  Wabash  R.  Co.  v  Hannahan,  121 

58  Atl.  769,  107  Am.  St.  Rep.  28;  Fed.  563.  And  see  United  States  v 

Reynolds  v  Davis,  198  Mass.  294,  84  Haggerty,  116  Fed.  510;  Mapstrick 
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criminal  conspiracies.80  In  case  of  persons  under  contract  to  work, 
a  strike  or  combination  not  to  work,  in  violation  of  that  contract,  to 
secure  something  not  due  to  them  under  that  contract,  would  be  a 
combination  interfering  without  justification  with  the  employer's 
business.81 

§  50a.  Inciting  strikes  in  violation  of  statute  providing  for  refer- 
ence of  disputes  to  boards  of  conciliation  and  investigation. 

The  Canadian  Industrial  Disputes  Act  of  1907,  among  other 
things  contains  the  following  provisions:  Section  5  provides  for  a 
reference  of  disputes  to  boards  of  conciliation  and  investigation. 
Section  56  declares  that  "it  shall  be  unlawful  for  any  employer  to 
declare  or  cause  a  lockout  or  for  any  employe  to  go  on  strike,  on 
account  of  any  dispute  prior  to  or  during  a  reference  of  such  dispute 
to  a  board  of  conciliation.  By  section  2,  sub-section  (e)  "dispute" 
is  defined  to  mean  any  dispute  or  difference  between  an  employer 
and  one  or  more  of  his  employes,  as  to  matters  or  things  affecting 
or  relating  to  work  done  or  to  be  done  by  him  or  them,  and  includes 
all  matters  relating  to  wages,  hours  of  employment,  etc.  By  section 
2,  sub-section  (g)  "strike"  is  defined  as  the  cessation  of  work  by 
a  body  of  employes  acting  in  combination,  in  consequence  of  a  dis- 
pute, done  as  a  means  of  compelling  their  employer  to  accept  terms 
of  employment,  and  section  60  provides  that  any  person  who  incites, 
encourages  or  aids  in  any  manner  any  employer  to  declare  or  con- 
tinue a  lockout,  or  any  employe  to  go  or  continue  on  strike,  contrary 
to  the  provisions  of  this  act,  shall  be  guilty  of  an  offense,  and  liable 
to  a  fine  of  not  less  than  $50  or  more  than  $1,000.  In  construing 
these  provisions  it  was  held  that  one  who  incited  a  strike  of  mine- 
workers  was  guilty  of  a  violation  of  the  statute,  though  there 
had  been  no  application  by  either  employer  or  employes  for  a 
reference  to  a  board  of  conciliation  prior  to  the  act  of  inciting  the 
strike.82 

§  51.  Strikes  as  an  instrumentality  for  enforcing  boycotts. 
While  the  decisions  are  not  entirely  harmonious,  the  great  weight 

v  Eamge,  9  Neb.  390;  2  N.  W.  739,  See  also  Com.  v  Hunt,  4  Met.  (Mass.) 

31  Am.  Eep.  315;  Branch  v  Both,  10  111,  38  Am.  Dec.  346. 

Ont.  L.  (Can.)  284.  ^King  v  McGuire,  13  Can.  Cr.  Cas. 

"Bishop's  New  Criminal  Law,  233.  312. 

81  Reynolds  v  Davis,  198  Mass.  294,  «  See  Infra,  Chapter  VII,  Boycotts 

84  N.  E.  457;  17  L.  R.  A.  N.  S.  162.  of  Capital,  and  Substantive  Law  Ee- 
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of  authority  is  to  the  effect  that  organized  labor's  right  of  coercion 
and  compulsion  by  strikes  or  threats  of  strikes  is  limited  to  strikes 
or  threats  of  strikes  against  persons  with  whom  the  combination  has 
a  trade  dispute ;  or  stating  this  proposition  in  other  words,  a  strike 
or  threats  of  strike  against  one  with  whom  the  organization  has  no 
dispute  for  the  purpose  of  forcing  him  to  compel  another  person 
with  whom  it  has  a  dispute  to  comply  with  demands  made  on  him  by 
the  organization,  is  an  unjustifiable  interference  with  the  right  of 
the  party  against  whom  the  strike  is  declared  or  threatened,  and  is 
likewise  an  unjustifiable  interference  with  the  business  of  the  party 
whom  it  is  thus  sought  to  coerce  into  compliance  with  the  demand 
of  the  combination.  Especially  is  this  true  where  the  purpose  of 
the  combination  is  to  force  the  person  against  whom  the  strike  is 
declared  or  threatened,  to  break  a  contract  with  the  person  whom 
the  combination  seeks  to  force  into  a  compliance  with  its  demands.84 
And  if  these  demands  are  that  non-union  men  be  discharged  from 
employment,  there  is  an  unjustifiable  interference  with  their 
rights.85  An  action  lies  in  favor  of  the  party  injured  by  such  acts 
for  the  recovery  of  the  damages  sustained,89  and  in  case  of  irrepara- 
ble injury  he  also  has  a  right  to  an  injunction.87  So,  in  the  absence 
of  some  statute  providing  otherwise  the  members  of  the  combination 
are  punishable  as  for  a  criminal  conspiracy.88  From  the  standpoint 
of  logical  classification,  all  of  the  propositions  briefly  outlined  here 
are  more  properly  a  part  of  the  law  of  boycotts  than  of  strikes,  and 
as  is  indicated  by  the  numerous  cross-references  given  in  the  notes 
to  this  section  will  be  considered  in  detail  in  the  chapters  relating 
to  boycotts. 

§  52.  Injunctions  to  prevent  workmen  from  striking. 
It  is  a  rule  of  long  settled  standing  that  courts  of  equity  will  not 
by  injunction  prevent  one  individual  from  quitting  the  personal 


lating  Thereto,  sections  77,  80,  81,  93,  cotts  of  Labor,  sections  143,  144. 

101,  102,  104,  105.  8TSee  Infra  Chapter  VII,  Boycotts 

84  See  Infra  Chapter  VII,  Boycotts  of  Capital,  and  Substantive  Law  He- 
Relating  Thereto,  sections  81,  93,  105.  lating  Thereto,  sections  101,  102,  104, 

85  See  Infra  Chapter  IX,  Boycotts  105;  Chapter  IX,  Boycotts  of  Labor, 
of  Labor,  sections  133,  134,  139.  section  142. 

88  See  Infra  Chapter  VII,  Boycotts  of  M  See  Infra  Chapter  VII,  Boycotts 

Capital,  and  Substantive  Law  'Relating  of  Labor,  and  Substantive  Law  Eelat- 

Thereto,  section  93;  Chapter  IX,  Boy-  ing  Thereto,  section  91. 
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service  of  another.89  No  matter  how  inadequate  the  remedy  at  law, 
the  arm  of  a  court  of  equity  cannot  be  extended  by  mandatory  in- 
junction to  compel  the  enforcement  of  personal  service  as  against 
either  the  employer  or  his  employe.00  It  would  be  impracticable  to 


"Arthur  v  Oakes,  83  Fed.  310,  11 
C.  C.  A.  209,  25  L.  E.  A.  414,  4  Inters. 
Com.  744.  See  also  dicta  in  Clemmit 
v  Watson,  14  Ind.  App.  38,  42  N.  E. 
367;  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226, 
231;  Knudsen  v  Benn,  123  Fed.  637; 
Beers  v  Wabash,  etc.  E.  Co.,  34  Fed. 
244,  And  see  cases  cited  in  the  read- 
ing note  which  follows. 

Arguments  advanced  in  support  of 
doctrine  by  Justice  Harlan.  In  Ar- 
thur v  Oakes,  supra  Justice  Harlan 
said:  "One  who  is  placed  under  such 
constraint  is  in  a  condition  of  involun- 
tary servitude — a  condition  which  the 
supreme  law  of  the  land  declares  shall 
not  exist  within  the  United  States  or 
in  any  place  subject  to  their  jurisdic- 
tion. Courts  of  equity  have  some- 
times sought  to  sustain  a  contract  of 
services  requiring  special  knowledge 
or  peculiar  skill  by  enjoining  acts  that 
would  constitute  a  breach  of  such  con- 
tract. To  this  class  belongs  the  case 
of  singers,  actors,  or  musicians,  who 
after  agreeing  for  a  valuable  consid- 
eration to  give  their  professional  serv- 
ices at  a  named  place  and  during  a 
specified  time  for  the  benefit  of  cer- 
tain parties  refuse  to  meet  their  en- 
gagement and  undertake  to  appear 
during  the  same  period  for  the  benefit 
of  other  parties  at  another  place 
(Lumley  v  Wagner,  1  De  Gex  M.  & 
G.  604,  617,  id.  5  De  Gex  &  S.  485,  16 
Jur.  871;  Montagne  v  Stockton,  L.  E. 
16  Eq.  189).  While  in  such  cases,  the 
singer,  actor,  or  musician  has  been 
enjoined  from  appearing  during  the 
period  named  at  a  place  and  for  par- 


ties different  from  those  specified  in 
his  first  engagement  it  was  never  sup- 
posed that  the  court  could  by  in- 
junction compel  the  affirmative  per- 
formance of  the  agreement  to  sing  or 
to  act  or  to  play  *  *  *  The  rule  we 
think  is  without  exception  that  equity 
will  not  compel  the  actual  affirmative 
performance  by  an  employe  of  merely 
personal  services,  any  more  than  it 
will  compel  an  employer  to  retain  in 
his  personal  service  one  who  no  mat- 
ter for  what  cause  is  not  acceptable 
to  him  for  service  of  that  character. 
The  right  of  an  employe  engaged  to 
perform  personal  service  to  quit  that 
service  rests  upon  the  same  basis  as 
the  right  of  his  employer  to  discharge 
him  from  further  personal  service. 
If  quitting  in  the  one  case  or  the 
discharging  in  the  other  is  a  violation 
of  the  contract  between  the  parties  the 
one  injured  by  the  breach  has  his  ac- 
tion for  damages ;  and  a  court  of  equi- 
ty will  not  indirectly  or  negatively  by 
means  of  an  injunction  restraining 
the  violation  of  the  contract  compel 
the  affirmative  performance  from  day 
to  day  or  the  affirmative  acceptance 
of  merely  personal  services.  Eelief  of 
that  character  has  always  been  re- 
garded as  impracticable/7 

90  Toledo,  etc.  E.  Co.  v  Pennsylvania 
Co.  54  Fed.  746;  Union  Pacific  E.  Co. 
v  Euef,  120  Fed.  102.  And  see  Stock- 
er  v  Brockelbank,  3  Mac  N.  &.  G.  250 ; 
Johnson  v  E.  Co.,  13  DeGex  M.  &  G. 
914;  Lumley  v  Wagner,  1  DeGex  M. 
&  G.  604,  5  DeGex  &  S.  485,  16  Jur. 
871;  Pickering  v  Bishop,  2  Young  & 
C.  Ch.  249. 
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enforce  the  relation  of  master  and  servant  against  the  will  of 
either,91  and  an  invasion  of  one's  natural  liberty  to  compel  him  to 
work  for  or  to  remain  in  the  personal  service  of  another.92  With  the 
exception  of  one  decision  which  was  subsequently  modified  on  ap- 
peal and  which  provoked  a  great  deal  of  adverse  criticism  both  in 
this  country  and  England,93  it  has  been  uniformly  held  in  accord- 
ance with  the  elementary  doctrine  enunciated,  that  courts  have  no 
power  to  enjoin  workmen  from  withdrawing  from  the  service  of 
their  employer,  in  a  body,94  and  it  is  immaterial  that  such  with- 


81  Toledo,  etc.  E.  Co.  v  Pennsylvania 
Co.,  54  Fed.  730,  743,  19  L.  E.  A. 
387,  5  Inters.  Com.  Eep.  522,  in  which 
it  was  further  said:  "Especially  is 
this  true  in  the  case  of  railway  engi- 
neers where  nothing  but  the  most 
painstaking  and  devoted  attention  on 
the  part  of  the  employe  will  secure 
a  proper  discharge  of  his  responsible 
duties;  and  it  would  even  seem  to  be 
against  public  policy  to  expose  the 
lives  and  the  property  of  the  traveling 
public  to  the  danger  which  might 
arise  from  the  enforced  and  unwilling 
performance  of  so  delicate  service." 

"Arthur  v  Oakes,  63  Fed.  310,  311, 
11  C.  C.  A.  209,  25  L.  E.  A.  414,  4 
Inters.  Com.  744;  Union  Pacific  E. 
Co.  v  Euef,  120  Fed.  102,  in  which 
it  was  said  that  if  contracts  for  per- 
sonal service  could  be  enforced,  * '  then 
a  person  could  sell  himself  into  servi- 
tude for  a  period  of  years,  or  even  for 
life,  and  in  whole  or  in  part  lose  do- 
minion over  himself ;  and  this  is  so  ab- 
horrent that  courts  will  not  recognize 
such  contracts. " 

"Farmers'  Loan  &  Trust  Co.  v 
Northern  Pac.  E.  Co.,  60  Fed.  803 
(decree  modified  on  appeal  in  63  Fed. 
310,  11  C.  C.  A.  209.) 

"Arthur  v  Oakes,  63  Fed.  310,  11 
C.  C.  A.  209,  25  L.  E.  A.  414,  4  Inters. 
Com.  744,  (modifying  an  injunction 
granted  by  Judge  Jenkins  in  Farmers ' 
Loan  &  Trust  Co.  v  Northern  Pacific  E. 


Co.,  60  Fed.  803,  in  so  far  as  it  en- 
joined the  employes  of  the  railroad 
company  from  quitting  service  in  a 
body.  The  clause  modified  enjoined 
defendants  ( '  from  combining  and  con- 
spiring to  quit,  with  or  without  no- 
tice the  service  of  said  receivers  with 
the  object  and  intent  of  crippling  the 
property  in  their  custody  or  embar- 
rassing the  operation  of  said  railroad, 
and  from  so  quitting  the  service  of 
the  said  receivers  with  or  without  no- 
tice, so  as  to  cripple  the  property,  or 
prevent  or  hinder  the  operation  of  the 
road  (italics  are  ours}.  This  clause 
was  modified  by  striking  out  the  part 
here  italicised.  The  court  considered 
that  "the  general  inhibition  against 
combinations,  and  conspiracies  form- 
ed with  the  object  and  intent  of  crip- 
pling the  property  and  embarrassing 
the  operation  of  the  railroad  must  be 
construed  as  referring  only  to  acts  of 
violence,  intimidation,  and  wrong  of 
the  same  nature,  or  class  as  those  de- 
scribed in  the  previous  clauses  of  the 
writ.  We  do  not  interpret  the  words 
last  above  quoted  as  embracing  the 
case  of  employes  who  being  dissatis- 
fied with  the  proposed  reduction  mere- 
ly withdraw  on  that  account,  singly  or 
by  concerted  action  from  the  service 
of  the  receivers,  using  neither  force 
threats,  persecution,  nor  intimidation 
towards  employes  who  do  not  join 
them,  nor  any  device  to  molest,  hinder, 
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drawal  involves  a  breach  of  contract  to  work  for  a  definite  period 
of  time  rendering  those  withdrawing  liable  in  damages  to  the  party 
injured,85  or  to  a  criminal  prosecution.98  Nor  is  a  departure  from 
the  rule  justified  by  the  fact  that  the  employes  sought  to  be  enjoined 
are  in  the  service  of  a  receiver  or  a  quasi  public  corporation,  or  that 
they  may  quit  under  circumstances  that  would  show  bad  faith  upon 
their  part  or  a  reckless  disregard  of  their  contract,  or  of  the  conven- 
ience and  interests  of  both  employer  and  the  public.97  In  the  celebra- 
ted case  of  Arthur  v  Oakes,98  which  arose  in  the  great  railroad  strike 
of  1894,  it  was  contended  that  the  doctrine  was  inapplicable,  or 
should  not  be  applied  in  the  case  of  employes  of  a  railroad  com- 
pany, which  under  legislative  sanction,  constructs  and  maintains  a 
public  highway,  primarily  for  the  convenience  of  the  people,  and 
in  the  regular  operation  of  which  the  public  are  vitally  interested. 
Justice  Harlan  disposed  of  this  contention  as  follows :  ' '  Undoubted- 
ly, the  simultaneous  cessation  of  work  by  any  considerable  number 
of  the  employes  of  a  railroad  corporation  without  previous  notice 
will  have  an  injurious  effect,  and  for  a  time  inconvenience  the  pub- 
lic. But  these  evils,  great  as  they  are,  and  although  arising  in  many 
cases  from  the  inconsiderate  conduct  of  employes  and  employers 
both  equally  indifferent  to  the  general  welfare,  are  to  be  met  and 


alarm   or   interfere    with   others   who  it  was  said  an  injunction  to  compel  a 

take  or  desire  to  take  their  places";  number  of  men  to  go  to  work  would 

Mills  v  United  States  Printing  Co.,  91  be  contrary  to  a  well-settled  rule  and 

N.  Y.  Suppl.  185,  99  App.  Div.  635;  would  be  a  judicial  curiosity;   Gold- 

A.  E.  Barnes  &  Co.  v  Berry,  156  Fed.  field  Consolidated  Mines  Co.  v  Gold- 

72;   Union  Pac.  E.   Co.  v  Euef,   120  field   Miners'   Union,    159   Fed.    500; 

Fed.  102;  Toledo,  etc.  E.  Co.  v  Penn-  Delaware,  etc.  E.  Co.  v  Switchmen's 

sylvania  Co.,  54  Fed.  730,  19  L.  E.  A.  Union,  158  Fed.  541. 

387,  5  Inters.   Com.  Eep.   522.     And  9B  Arthur  v  Oakes,  83  Fed.  310,  11 

see  Jetton-Dehkle  Lumber  Co.  v  Ma-  C.  C.  A.  209,  25  L.  E.  A.  N.  S.  414,  4 

ther,  53  Fla.  969,  43  So.  590;  J.  F.  Inters.  Com.  Eep.  744;  Delaware,  etc. 

Parkinson    Co.    v    Building    Trades'  E  Co.  v  Switchmen's  Union,  158  Fed. 

Council,  154  Cal.  581,  98  Pac.  1027,  541. 

21  L.  E.  A.  N.  S.  550;  Lohse  Patent  96  Toledo,  etc.  E.  Co.  v  Pennsylvania 

Door  Co.  v  Fuelle,  215  Mo.  421,  114  Co.  54  Fed.  730,  743,  19  L.  E.  A.  387, 

S.  W.  997,  22  L.  E.  A.  N.  S.   607 ;  5  Inters.  Com.  Eep.  522. 

Gray  v  Building  Trades'  Council,  91  "Arthur  v  Oakes,  83  Fed.  310,  11 

Minn.   171,  97  N.  W.   663,   103   Am.  C.  C.  A.  209,  25  L.  E.  A.  414,  4  In- 

St.  Eep.  477,  63  L.  E.  A.  753 ;  Alfred  ters.  Com.  Eep.  744. 

W.  Booth  &  Co.  v  Burgess,  72  N.  J.  M  83  Fed.  310,  11  C.  C.  A.  209,  25  L. 

Eq.   181,  65  Atl.   226,  231,  in  which  E.  A.  414,  4  Inters.  Com.  Eep.  744. 
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remedied  by  legislation  restraining  alike  employes  and  employers, 
so  far  as  necessary  adequately  to  guard  the  rights  of  the  public  as 
involved  in  the  existence,  maintenance,  and  safe  management  of 
public  highways.  In  the  absence  of  legislation  to  the  contrary,  the 
right  of  one  in  the  service  of  a  quasi  public  corporation  to  withdraw 
therefrom  at  such  time  as  he  sees  fit,  and  the  right  of  the  managers 
of  such  corporation  to  discharge  an  employe  from  service  whenever 
they  see  fit,  must  be  deemed  so  far  absolute  that  no  court  of  equity 
will  compel  him,  against  his  will,  to  remain  in  such  service  or  ac- 
tually to  perform  the  personal  acts  required  in  such  employments 
or  compel  such  managers,  against  their  will  to  keep  a  particular 
employe  in  their  service. ' ' 

§  53.  Injunctions  to  compel  performance  of  services  by  employes 
who  elect  to  remain  in  the  service. 

No  man  has  a  legal  or  moral  right,  while  continuing  in  the  em- 
ployment of  another,  to  refuse  to  do  the  work  he  is  employed  and 
engaged  to  do,89  and  while  a  court  of  equity  as  heretofore  shown 
has  no  power  to  compel  employes  to  continue  in  the  service  of  the 
employer,1  yet  if  the  employes  elect  to  remain  in  the  service,  per- 
formance of  the  duties  incident  thereto  may  be  compelled  by  in- 
junction. In  Southern  R.  Co.  v  Kutherford,2  it  appeared  that  the 
employes  of  complainant,  a  railroad  company  engaged  in  the  trans- 
portation of  interstate  commerce  and  the  mails,  although  remaining 
in  the  employ  of  the  complainant,  refused  to  handle  or  operate  any 
train  of  cars  of  complainant  to  which  a  Pullman  car  was  attached. 
It  further  appeared  that  such  refusal  subjected  complainant  to  a 
multiplicity  of  suits  and  to  great  and  irreparable  damage,  in  that 
there  was  a  contract  requiring  complainant  to  attach  a  Pullman  car 
or  cars  on  all  of  its  through  trains  for  the  carriage  of  passengers 
and  the  mail  and  also  retarded  and  interrupted  complainant  in  the 
transmission  of  mail  and  interstate  commerce.  An  injunction  requir- 
ing the  employes  to  perform  their  duties  during  their  continuance 
in  complainant's  employment  was  issued  as  prayed.  In  Toledo, 
etc.  R.  Co.  v  Pennsylvania  Co.,3  it  was  held  that  a  mandatory  injunc- 
tion might  be  issued  against  several  railroad  companies  and  their 
employes,  at  the  instance  of  another  railroad  company,  enjoining 

c 

99  In  Re  Grand  Jury,  62  Fed.  834,  2  62  Fed.  796. 

835.  354  Fed.  730,  19  L.  B.  A.  387,  5 

1  See  the  preceding  section.  Inters.  Com.  Rep.  522. 
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defendant  railroad  companies,  and  their  employes  from  refusing  to 
receive  and  deliver  complainant's  interstate  freight.  The  court  (by 
Judge  Taft)  said  that  the  injunction  did  not  amount  to  an  en- 
forced specific  performance  of  personal  service  by  the  employes; 
that  it  was  only  an  order  restraining  them  if  they  assumed  to  do  the 
work  of  the  defendant  companies  from  doing  it  in  a  way  which  would 
violate  not  only  the  rights  of  complainant  but  also  the  order  of  the 
court  made  against  their  employees  to  preserve  their  rights;  that 
they  might  avoid  obedience  to  the  injunction  by  actually  ceasing  to 
be  employes  of  the  companies.  In  a  subsequent  proceeding  to  pun- 
ish for  contempt  in  violating  the  injunction  so  awarded,  it  appeared 
that  an  engineer  who  had  notice  of  the  injunction,  during  the 
course  of  his  run  disobeyed  orders  of  his  employers  to  attach  to  his 
train  a  car  of  the  boycotted  company,  and  said  "I  quit."  He  nev- 
ertheless remained  with  the  engine  for  five  hours  and  on  notice  from 
his  union  that  he  might  handle  the  car,  promptly  attached  it  to  his 
train  which  he  brought  to  its  destination.  On  these  facts  it  was 
held  that  he  had  not  quit  the  service  in  good  faith ;  that  his  conduct 
was  a  trick  to  avoid  obeying  the  order  of  the  court  and  that  he  was 
punishable  for  contempt  for  violating  the  order.  The  decree  was 
affirmed  by  the  Circuit  Court  of  Appeals,*  and  the  decree  of  that 
court  was  affirmed  by  the  Supreme  Court  of  the  United  States.5 

§  54.  Injunctions  to  restrain  officers  of  unions  from  inducing  or 
consenting  to  strikes. — Where  strike  is  lawful. 

While  it  is  well  settled  that  courts  of  equity  are  without  power 
to  enjoin  workmen  individually  or  collectively  from  stopping  work,8 
the  question  frequently  arises,  whether  the  courts  have  power  to 
grant  an  injunction  restraining  officers  of  a  union  from  calling  or 
consenting  to  strikes  and  if  so  under  what  circumstances  such  in- 
junctions will  issue.  Now  it  may  be  stated  at  the  outset,  that  ac- 
cording to  well-settled  principles,  members  of  a  union  have  the  right 
to  appoint  officers  who  shall  advise  them  as  to  the  course  to  be  taken 
by  them  in  regard  to  their  relations  with  their  employers.7  This 
right  of  choosing  leaders  is  no  greater  pretention  than  that  which  is 
recognized  in  every  other  department  of  industry,8  and  the  officers 

4  22  U.  S.  App.  561.  7  Thomas  v  Cincinnati,  etc.  B.  Co. 

8  Ex  parte  Lennon,  166  U.  S.  548,  62  Fed.  803,  817,  4  Inters.  Com.  Eep. 

17  Sup.  Ct.  658,  41  L.  ed.  1110.  788;  In  Be  Grand  Jury,  62  Fed.  828. 
6  See  Supra  this  chapter,  section  52.          8  In  Be  Grand  Jury,  62  Fed.  828. 
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so  appointed,  may,  if  such  authority  has  been  vested  in  them,  order 
the  members  to  strike  because  the  terms  of  the  employment  are  un- 
satisfactory.9 The  rule  deducible  from  all  the  authorities — and  no 
other  is  possible  from  any  point  of  view, — is  that  courts  have  no 
power  to  enjoin  officers  vested  with  the  requisite  authority  and 
acting  in  good  faith  from  calling  a  lawful  strike  by  the  members 
of  the  union  which  they  represent,  that  is  to  say  a  strike  the  object 
of  which  the  law  regards  as  lawful,  and  which  involves  no  breach 
of  contract  on  the  part  of  those  called  out.10  This  rule  is  in  no  way 
restricted  or  limited  by  the  fact  that  the  strike  might  incidentally  in- 
terrupt the  passage  of  the  mails,11  or  the  transportation  of  interstate 
commerce,12  or  by  the  fact  that  the  employer  is  a  receiver  managing 
property  under  the  direction  of  the  court."  And  according  to  the 
weight  of  authority  and  reason  also,  the  rule  applies  with  full  force 
and  effect,  though  such  coercion  and  compulsion  as  is  incidental  to 
the  imposition  of  or  threats,  express  or  implied,  to  impose  penalties 
is  made  use  of  for  the  purpose  of  compelling  recalcitrant  members 
to  join  the  strike.14  Especially  should  the  rule  not  be  denied  or  re- 
stricted where  it  is  shown  that  the  members  have  voted  to  strike  and 
that  under  the  constitution  and  by-laws  of  the  union,  no  strike  can 

•Thomas  v  Cincinnati,  etc.  E.  Co.,  E.   Co.   v   Hannahan,   121   Fed.   563; 

62  Fed.  803,  4  Inters.  Com.  Eep.  788;  Thomas  v  Cincinnati,  etc.  E.  Co.,  62 

and  see  J.  F.  Parkinson  Co.  v  Building  Fed.   803,  4  Inters.   Com.  Eep.   788 ; 

Trades'  Council,  154  Cal.  581,  98  Pac.  In  Ee  Grand  Jury,  62  Fed.  828. 

1027,  21  L.  E.  A.  N.  S.  550.  And   see   as   sustaining   this   view, 

10  Florida.  —  Jetton-Dehkle    Lumber  State  v  Dalton,   134  Mo.   App.   517, 

Co.   v   Mather,   53   Fla.   969,   43   So.  114  S.  W.  1132;  J.  F.  Parkinson  Co. 

490.  v  Building  Trades'  Council,  154  Cal. 

Minnesota  .—Gray   v   Building  581,  98  Pac.  1027,  21  L.  E.  A.  N.  S. 

Trades'  Council,  91  Minn.  171,  97  N.  550. 

W.  663,  103  Am.  St.  Eep.  477,  63  L.  uln  Ee  Grand  Jury,  62  Fed.  628. 

E.  A.  763.  u  See  Thomas  v  Cincinnati,  etc.  E. 

New  York— Nat'l  Protective  Asso-  Co.,  62  Fed.  803,  817,  4  Inters.  Com. 

ciation  v  Gumming,  65  N.  Y.  Suppl.  Eep.  788;  Wabash,  etc.  E.  Co.  v  Han- 

946,  53  App.  Div.  227,    (affirmed  in  nahan,  121  Fed.  563. 

170  N.  Y.  315,  63  N.  E.  369,  88  Am.  »  See  Thomas  v  Cincinnati,  etc.  E. 

St.  Eep.  648,  58  L.  E.  A.  135).  Co.,  62  Fed.  803,  817,  4  Inters.  Com. 

Oregon. — Longshore      Printing      &  Eep.  788. 

Publishing  Co.  v  Howell,  26  Ore.  527,  "  See  Infra  Chapter  XI,  Exercise  ~by 

38  Pac.  547,  46  Am.  St.  Eep.  640,  28  Union      of     Disciplinary      Measures 

L.  E.  A.  464.  Against    Its    Members    as   Affecting 

United  States. — A.  E.  Barnes  &  Co.  Eights    of     Third    Parties,    sections 

v  Berry,  157  Fed.  883;  Wabash,  etc.  148,  149. 


80  STRIKES.  [§  54 

be  declared  without  the  sanction  of  the  officers.  To  enjoin  them 
from  ordering  or  otherwise  causing  a  strike  under  these  circum- 
stances would  be,  in  substance  and  effect,  an  injunction  against  re- 
sort to  a  strike  by  employes  who  are  members  of  the  order  for  the 
redress  of  asserted  grievances  and  this  under  well-setled  rules  of  law 
cannot  be  done.15  In  applying  these  principles,  it  has  been  held  that 
if  no  breach  of  contract  on  the  part  of  the  members  of  a  union  is 
involved  by  a  strike,  its  officers  will  not  be  enjoined  from  ordering 
them  to  strike  where  the  object  is  to  restore  to  its  original  status  a 
scale  of  wages  which  had  been  reduced,16  or  to  secure  an  increase  of 
wages  and  changes  in  the  rules  of  work,"  or  to  secure  terms  of  em- 
ployment the  maintenance  of  which  has  become  the  established 
policy  of  the  union  ;18  or  to  secure  the  discharge  from  employment  of 
persons  not  members  and  to  secure  the  places  so  vacated  for  mem- 
bers of  the  union,18  or  to  secure  the  employment  of  efficient  and 
careful  fellow-workmen.20 

§  55.  — Where  strike  is  unlawful. — General  rule. 

Cases  in  which  injunctions  to  prevent  the  calling  of  strikes  are 
allowable  will  now  be  considered.  Although  a  combination  of 
workmen  cannot  be  enjoined  from  striking  no  matter  how  repre- 
hensible and  unlawful  their  conduct  in  so  doing  may  be,  it  does  not 
follow  that  officers  of  a  union  cannot  be  enjoined  from  calling  a 
strike  of  its  members.21  Briefly  stated  the  rule  is  that  officers  of  a 
union  may  be  restrained  from  ordering  a  strike  by  its  members, 
where  their  compliance  with  the  order  would  constitute  a  breach 
of  their  contracts  of  employment,22  or  where  the  object  to  be  attained 

"Wabash  E.  Co.  v  Hannahan,  121  N.  E.  753,  46  Am.  St.  Eep.  272,  6  L. 

Fed.  563.  K.  A.  N.  S.  106;  Jetton-Dehkle  Lum- 

18  Thomas  v  Cincinnati,  etc.  E.  Co.,  her  Co.  v  Mather,  53  Fla.  969,  43  So. 

62  Fed.  803,  4  Inters.  Com.  Eep.  788.  490. 

"Wabash  E.  Co.  v  Hannahan,  121  20See    Nat'l    Protective    Ass'n    v 

Fed.  563.  Cummin^   170   N.  Y.  315,  63  N.  E. 

18  A.  E.  Barnes  &  Co.  v  Berry,  157  369,  88  Am.  St.  Eep.  648,  58  L.  E. 
Fed.  883.  A.   135. 

19  Nat  '1   Protective    Ass  'n    v    Cum-  21See  Toledo,  etc.  E.  Co.  v  Pennsyl- 
ming,  65  N.  Y.  Suppl.  946,  63  App.  vania  Co.,  54  Fed.  730,  19  L.  E.  A. 
Div.  227   (affirmed  in  170  N.  Y.  315,  387,    5    Inters.    Com.    Eep.    522,    and 

63  N.  E.  369,  88  Am.  St.  Eep.  648,  cases  cited  in  subsequent  notes  in  this 
58  L.  E.  A.  135) ;  Tallman  v  Gaillord,  section. 

57  N.  Y.  Suppl.  419,  27  Misc.   114;  ^A.  E.  Barnes  &  Co.  v  Berry,  156 

Pickett  v  Walsh,   192  Mass.   572,  78      Fed.  72;  Wabash  E.  Co.  v  Hannahan, 
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by  the  strike  is  unlawful.28  The  general  rule  that  officers  of  a  union 
may  be  enjoined  from  calling  a  strike,  the  object  of  which  is  un- 
lawful has  been  applied  where  the  object  of  the  strike  was  to  force 
workmen  against  their  will  to  join  the  union,24  or  to  gratify  the  per- 
sonal ambition  or  malice  of  the  officers,  and  not  to  further  the  inter- 
ests of  the  members  of  the  union,25  or  to  coerce  persons  against 
whom  the  strike  is  threatened  or  put  into  operation  into  withhold- 
ing their  patronage  from,28  or  to  break  contracts  with,27  some  per- 
son with  whom  the  union  has  a  trade  dispute,  or  who  has  incurred 
its  enmity  or  displeasure. 

§  56. Exceptions  to  rule. 

The  rule  stated  in  the  preceding  section  is,  however,  subject  to  a 
very  important  exception.  Where  the  members  of  a  union  have,  in 
accordance  with  their  constitution  decided  on  a  strike,  and  under 


121  Fed.  563,  in  which  it  was  held 
that  a  combination  by  officers  of  un- 
ions composed  of  railroad  employes 
to  compel  recognition  of  their  organ- 
izations, and  the  employment  of  un- 
ion men  only  by  inciting  strikes  in 
breach  of  contract  by  employes  of  a 
railroad  company  who  are  not  dissat- 
isfied with  the  terms  of  their  em- 
ployment, and  to  incite  and  induce 
the  employes  of  connecting  lines  to 
refuse  to  interchange  traffic  with  such 
company  or  to  afford  facilities  there- 
for in  order  to  prevent  such  com- 
pany from  carrying  on  its  business 
of  interstate  transportation,  is  an  un- 
lawful conspiracy  and  on  a  bill  filed 
by  the  railroad  company  i  alleging 
these  facts,  a  temporary  restraining 
order  will  be  granted,  commanding 
defendants  to  refrain  from  calling  a 
strike  of  complainants  employes  and 
from  in  any  other  manner  interfering 
with  complainant  in  the  discharge  of 
its  duties  as  a  carrier  of  interstate 
traffic,  until  the  hearing  of  an  order 
to  show  cause  why  the  order  should 
not  be  modified  or  dissolved.  And 
see  Delaware,  etc.  E.  Co.  v  Switch- 
mens'  Union,  158  Fed.  141;  Branch 


v  Both,  10  Ont.  Law  (Can.)  284. 

28  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226; 
Beatty  v  Callanan,  81  N.  Y.  Suppl. 
413,  82  App.  Div.  7 ;  Coons  v  Christie, 
53  N.  Y.  Suppl.  668,  24  Misc.  296; 
Purvis  v  United  Brotherhood  of  Car- 
penters and  Joiners,  214  Pa.  St.  349, 
63  Atl.  585,  112  Am.  St.  Eep.  272,  12 
L.  E.  A.  N.  S.  242;  Erdman  v  Mit- 
chell, 207  Pa.  St.  79,  56  Atl.  327,  99 
Am.  St.  Eep.  783,  63  L.  E.  A.  534; 
Wabash  E.  Co.  v  Hannahan,  121  Fed. 
563;  Thomas  v  Cincinnati,  etc.  E.  Co. 

62  Fed.  803,  4  Inters.  Com.  Eep.  788. 

24  Erdman  v  Mitchell,   207  Pa.   St. 
79,  56  Atl.  327,  99  Am.  St.  Eep.  783, 

63  L.  E.  A.  534. 

25  See  In  Ee  Charge  to  Grand  Jury, 

62  Fed.  828. 

28  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226; 
Purvis  v  United  Brotherhood  of  Car- 
penters and  Joiners,  214  Pa.  St.  349, 

63  Atl.   585,   112  Am.  St.  Eep.  272, 
12  L.  E.  A.  N.  S.  242. 

27  Thomas  v  Cincinnati,  etc.  E.  Co., 
62  Fed.  803,  4  Inters.  Com.  Eep.  788 ; 
Beatty  v  Callanan,  81  N.  Y.  Suppl. 
413,  82  App.  Div.  7. 
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the  constitution  and  by-laws  the  consent  of  a  designated  officer  must 
be  obtained  before  the  decision  to  strike  can  be  carried  into  effect, 
no  power  resides  in  the  courts  to  enjoin  him  from  giving  his  con- 
sent to  a  strike  even  though  it  be  unlawful.  It  has  been  so  held  in 
regard  to  a  strike  unlawful  because  in  breach  of  a  contract  of  em- 
ployment by  those  joining  therein.28  This  decision  is  correct  for  ob- 
vious reasons,  since  workmen  cannot  be  enjoined  from  striking  how- 
ever unlawful  their  conduct  in  so  doing  may  be,  and  if  under  the 
constitution  and  by-laws  of  the  union,  the  consent  of  an  officer  to  a 
strike  agreed  on  by  the  members  is  necessary  before  the  strike  can 
be  put  in  operation,  an  injunction  restraining  the  officer  from  giving 
his  consent  is  for  all  practical  purposes  an  injunction  forbidding 
the  members  to  strike.  Clearly  some  other  remedy  than  a  writ  of 
injunction  must  be  sought  in  cases  of  this  kind.  In  the  case  where 
this  exception  was  applied,  it  was  further  declared  that  even  as- 
suming that  the  poll  was  directed  by  the  union  and  its  officers,  it 
cannot  be  held  as  matter  of  law,  in  the  absence  of  satisfactory  evi- 
dence of  a  combination  or  conspiracy  to  break  a  valid  contract,  that 
such  acts  on  their  part,  standing  alone  "presume  unlawful  incite- 
ment, persuasion  or  coercion  of  the  members  of  the  union  to  en- 
gage in  an  illegal  strike.  "" 

§  57.  Injunctions  to  restrain  intermeddlers  from  procuring  strikes. 

When  necessary  to  prevent  irreparable  injury,  an  injunction  will 
be  granted  to  prevent  third  persons  having  no  connection  with  em- 
ployer or  employes,  and  no  interest  in  the  relations  existing  be- 
tween them,  from  inciting  or  coercing  strikes  among  employes  who 
are  not  dissatisfied  with  the  terms  of  their  employment  and  are  not 
seeking  an  increase  of  wages.80  This  rule  was  applied  to  the  fol- 
lowing state  of  facts.  A  general  strike  involving  a  large  number 
of  persons,  was  in  force  among  the  miners  in  the  Anthracite  re- 
gions of  Pennsylvania,  and  the  chief  officer  of  the  United  Mine 
Workers  of  America,  for  the  purpose  of  aiding  this  strike,  and  to 
prevent  the  shipment  of  coal  from  West  Virginia  to  localities  there- 
tofore supplied  by  the  anthracite  regions  of  Pennsylvania,  sent  a 

**  Delaware,  etc.  E.   Co.   v  Switch-  Fed.  541. 

men's  Union  of  North  America,  158  w  United   States    v    Haggerty,    116 

Fed.  541.  Fed.    510.      And    see    Old    Dominion 

29  Delaware,   etc.  E.   Co.  v  Switch-  Steamship   Co.   v  McKenna,   30   Fed. 

men's  Union  of  North  America,  158  48. 
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large  number  of  " walking  delegates/'  ''organizers,"  and  " agita- 
tors "  so  called,  all  of  whom  were  non-residents  of  West  Virginia, 
into  that  state,  in  order  to  create  strikes  in  its  coal  regions.  To 
effect  this  purpose  these  persons  made  inflammatory  speeches  to 
complainant  company's  miners,  who  were  satisfied  with  the  terms 
of  their  employment,  and  advised  them  to  quit  work,  and  after  pro- 
curing some  of  the  miners  to  strike,  incited  them  to  use  force  and 
intimidation  to  cause  others  to  quit  work.  The  result  of  the  acts 
so  caused  tended  to  prevent  those  who  remained  at  work  from  con- 
tinuing to  do  so  and  an  injunction  restraining  the  "walking  dele- 
gates," organizers,"  and  "agitators,"  from  a  continuance  of  their 
activities  along  these  lines  was  granted.81 

§  58.  Operation  of  strike  to  terminate  relation  of  employer  and 
employe. 

Where  employes  strike  the  relation  of  master  and  servant  is  ter- 
minated absolutely  ** — as  much  so  as  it  could  be  by  any  act  of  the 
employer — and  the  fact  that  the  strikers  retain  in  their  possession 
some  of  the  employer's  property  (switch  keys,  books  of  rules,  etc.) 
does  not  in  any  way  alter  the  case.88  The  employer  cannot  there- 
after be  compelled  to  employ  again  any  of  them,  by  any  law,  or  by 
any  order  of  any  court,  on  any  terms,  or  under  any  conditions.84 

81  United   States   v    Haggerty,    116  do  so  that  they  may  be  ready  to  go 

Fed.  510.  to  work  again  on  terms  to  which  they 

82 Pierce      v     Stablemen's     Union,  shall   agree — the  employer  remaining 

(Cal.)   103  Pac.  323;   Goldfield  Con-  ready  to  take  them  back  on  terms  to 

solidated  Mines  Co.  v  Goldfield  Min-  which  he  shall  agree.  Manifestly  then, 

era'  Union,  159  Fed.  500;  Pope  Mo-  pending  a  strike  or  lockout,  and  as  to 

tor  Car  Co.  v  Keagan,  150  Fed.  148;  those    who    have    not    finally    and    in 

Nat  '1  Fireproofing  Co.  v  Mason  Build-  good  faith  abandoned  it,  a  relation- 

ers'  Ass'n,   145  Fed.  260;   Atchison,  ship  exists  between  employer  and  em- 

etc.    E.    Co.    v   Gee,    139   Fed.    582;  ploye,    that   is   neither   that    of   em- 

Knudson  v  Benn,  123  Fed.  632;  New  ployer  and  employe,   nor  again  that 

York,  etc.  E.  Co.  v  Wenger,  9  Ohio  of  employer  looking  among  strangers 

Dec.     815.       Compare    statement    of  for    employes    or    employers    seeking 

Judge    Grosscup    in    Iron    Moulders'  from  strangers,  employment." 
Union  v  Allis-Chalmers  Co.  166  Fed. 

45,   52,   20  L.   E.   A.   N.   S.   315,   in  "New  York>  etc'  R  Co'  v  Wenger> 

which  he  says:    "Neither  strike  nor  9  Ohio  Dec'  (RePrin<0  *™. 
lockout  completely  terminates  *   *   *          **  Union  Pacific  E.  Co.  v  Euef,  120 

the  relationship  between  the  parties.  Fed.  102,  114;  Goldfield  Consolidated 

The  employes  who  remain  to  take  part  Mines  Co.  v  Goldfield  Miners'  Union, 

in  the  strike  or  weather  the  lockout  159  Fed.  509, 
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He  is  entitled  to  hire  workmen  to  fill  the  place  of  those  who  have 
left  him.  And  any  workman  seeking  work  has  a  right  to  make  a 
contract  with  such  an  employer  to  work  for  him  in  the  place  of  any 
one  of  the  men -who  have  left  him  to  go  out  upon  a  strike.85  The 
right  of  a  labor  union  to  strike  is  no  higher  than  the  right  of  a 
non-union  workman  to  take  employment  in  place  of  the  strikers.39 
The  former  employes  have  no  lawful  concern  therewith  and  have 
no  lawful  ground  of  complaint.37  Whatever  difference  of  opinion, 
there  may  be  as  to  the  propriety  or  policy  of  other  men  taking  the 
place  of  men  on  strikes,  yet  under  the  law  this  right  is  clear  and 
undisputed  and  there  never  was  any  decision  to  the  contrary.88 

'"Mathews  v  People,  202  111.  389,  "Goldfield  Consolidated  Mines  Co. 
67  N.  E.  28,  63  L.  E.  A.  73,  95  Am.  v  Goldfield  Miners'  Union,  159  Fed. 
St.  Eep.  241.  500,  519 ;  Union  Pacific  E.  Co.  v  Euef , 

120  Fed.  102. 

"Pierce  v  Stablemen's  Union,  ^Hoster  Brewing  Co.  v  Giblin,  14 
(Cal.)  103  Pac.  323.  Ohio  Dec.  N.  P.  305. 
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ACTS  IN  FURTHERANCE  OF  STRIKES. 

§  59.  In  general. 

§  60.  Persuading  others  to  join  strike. 

§  61.  Persuading  others  not  to  accept  employment. 

§  62.  Persuading  others  not  to  work  for  manufacturers  who  have  contracted 

to  complete  unfinished  work  for  party  against  whom  strike  declared. 
§  63.  Use  of  force,  violence  or  intimidation  to  prevent  others  from  continuing 

in  or  entering  employment. 
§  64.  Use  of  fraud  to  prevent  others  working. 
§  65.  Payment  of  benefits  to  members  or  non-members. 
§  66.  Posting  names  of  contributors  and  non-contributors  to  strike  fund. 

§  59.  In  general. 

The  law  has  granted  to  workmen  the  right  to  strike  to  secure  bet- 
ter conditions  from  their  employers  and  the  right  so  granted  neces- 
sarily carries  with  it  the  right  to  use  all  means  and  agencies  neces- 
sary to  render  the  strike  effective,  which  are  not  in  themselves  un- 
lawful, nor  inconsistent  with  the  rights  of  others.89  The  law  will 
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not  deprive  endeavor  and  energy  of  their  just  reward  when  exer- 
cised for  a  legitimate  purpose  in  a  legitimate  manner.40  "This 
embraces  the  right  to  support  their  contest  by  argument,  persuasion, 
and  such  favors  and  accommodations  as  they  have  within  their  con- 
trol. ' ' "  But  however  justifiable  or  even  laudable  may  be  the  ulti- 
mate objects  of  a  strike,  unlawful  means  must  not  be  employed  in 
carrying  it  on,43  such  for  instance  as  the  use  of  force,  violence  or 
intimidation  to  prevent  others  from  continuing  in  or  accepting  em- 
ployment from  the  party  against  whom  the  strike  is  in  operation,48 
or  the  use  of  coercive  measures  to  prevent  his  customers  or  prospec- 
tive customers  from  dealing  with  him,44  or  dealers  in  materials  or 
products  necessary  to  the  carrying  on  of  his  business  from  selling  to 
him,45  or  the  procuring  of  others  to  commit  some  unlawful  act  such 
as  a  breach  of  contract,48  by  an  independent  contractor  with  the 
party  against  whom  the  strike  is  in  operation,  "  or  of  a  service  con- 
tract for  a  definite  time  either  by  the  employer  against  whom  the 
strike  is  in  operation,  *"  or  by  his  employes  bound  by  such  contract.4* 
It  has  been  said  that  in  contests  between  capital  and  labor,  the  only 
means  of  injuring  each  other,  that  are  lawful  are  those  that  operate 


Southern  E.  Co.  v  Machinists'  Local 
Union,  111  Fed.  49,  55. 

"Karges  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  165  Ind. 
421,  71  N.  E.  877,  2  L.  E.  A.  N.  S. 
788. 

41  Karges  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  165  Ind. 
421,  71  N.  E.  877,  2  L.  E.  A.  N.  S. 
788. 

43  L.  D.  Willcutt  &  Sons  Co.  v.  Dris- 
coll,  200  Mass.  110,  85  N.  E.  897; 
and  see  Infra  this  Chapter  Section  63 
and  Chapters  VII,  Boycotts  of  Capi- 
tal, and  Substantive  Law  Relating 
Thereto;  IX  Boycotts  of  Labor,  XI 
Liability  to  Workmen  for  Preventing 
Them  from  Working  by  Force,  Vio- 
lence or  Intimidation,  XIII  Picket- 
ing, XVI  Procuring  Breach  of  Con- 
tract, XIV  Interference  With  or  Ob- 
struction of  Interstate  Commerce. 

48  See  Infra  this  Chapter,  Section 
63;  Chapters  VII  Boycotts  of  Capi- 


tal, and  Substantive  Law  Relating 
Thereto,  Sections  74,  91,  93,  100;  X 
Liability  to  Workmen  for  Preventing 
Them  from  Working  by  Force,  Vio- 
lence or  Intimidation;  XIII  Picket- 
ing. 

44  See  Infra  Chapters  VII  Boycotts 
of  Capital,  and  Substantive  Law  Re- 
lating Thereto,  Sections  75,  91,  93, 
101;  Picketing,  Section  172. 

48  See  Infra  Chapter  VII,  Boycotts 
of  Capital,  and  The  Substantive  Law 
Relating  Thereto,  Sections  80,  91,  93, 
104. 

48  See  generally  Chapter  XVI  Pro- 
curing Breach  of  Contract. 

47  See    Infra    Chapter    Boycotts    of 
Captal,  and  The  Substantive  Law  Re- 
lating  Thereto,   Sections  81,   91,   93, 
105. 

48  See  Infra  Chapter  XVI  Procuring 
Breach  of  Contract,  Section  211. 

49  See  Infra  Chapter  XVI  Procuring 
Breach  of  Contract,  Section  207. 
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directly  and  immediately  upon  the  control  and  supply  of  work  done 
and  of  labor  to  do  it,  and  thus  directly  affect  the  apportionment  of 
the  common  fund,  for  only  at  this  point  exists  the  competition,  the 
evils  of  which  organized  society  will  endure  rather  than  suppress 
the  freedom  and  initiative  of  the  individual.50  This  statement,  how- 
ever, as  is  shown  in  a  subsequent  chapter,  is  very  far  from  being 
a  correct  exposition  of  the  law.  In  aid  of  a  justifiable  strike  it 
would  be  perfectly  lawful  for  the  strikers,  by  concerted  agreement 
to  withhold  not  only  their  labor  but  also  their  patronage  from  the 
party  against  whom  the  strike  was  in  operation,51  and  they  would 
also  be  acting  squarely  within  their  rights  in  persuading  others  than 
themselves  to  withhold  patronage,  provided,  this  would  involve  no 
breach  of  contract  on  the  part  of  those  so  persuaded.52  In  respect 
of  unlawful  strikes  an  entirely  different  question  is  presented.  If 
the  strike  is  itself  unlawful,  any  acts  done  in  furtherance  thereof, 
though  otherwise  innocent  would  necessarily  be  of  the  same  char- 
acter, and  would  place  the  striking  combination  in  an  attitude  of 
antagonism  to  the  law.  If  the  object  sought  to  be  gained  is  un- 
lawful, it  is  immaterial  what  means  are  sought  to  be  used  to  effect 
it."8 

§  60.  Persuading  others  to  join  strike. 

In  furtherance  of  the  strike,  the  strikers  may  use  peaceful  persua- 
sion, argument  or  entreaty,  to  procure  other  workmen  to  join  them 
and  cease  working  for  the  party  against  whom  the  strike  is  directed, 
in  order  that  the  employer  may  be  forced  into  taking  back  the 
strikers  on  their  own  terms.54  So  long  as  the  betterment  of  labor 
conditions  is  the  main  object  sought,  even  though  the  strikers  may 

- M  Iron    Moulders '    Union    v    Allis-  Capital,  and  Substantive  Law  Relative 

Chalmers  Co.,  166  Fed.  45,  20  L.  E.  Thereto,  Section  72;  XI  Exercise  by 

A.  N.  S.  315.  Union      of      Disciplinary      Measures 

81  See  Infra  Chapter  VII  Boycotts  Against    Its    Members    as    Affecting 
of  Capital,  and  The  Substantive  Law  .Rights  of  Third  Parties,  Section  147; 
Relating  Thereto,  Section  71.  XIII,  Picketing,  Section  167. 

82  See  Infra  Chapter  VII  Boycotts  **  Illinois. — Christensen    v    Kellogg 
of  Capital,  and  The  Substantive  Law  Switchboard  &  Supply  Co.,  110,  111 
Relative  Thereto,  Section  72 ;  and  gen-  App.  61 ;  Beaton  v  Tarrant,  102,  111 
erally  Chapter  XVI  Procuring  Breach  App.  124. 

of  Contract;  XIII  Picketing,  Section  Indiana. — Karges   Furniture   Co.   v 

172.  Amalgamated     Woodworkers'    Union, 

88  See  Infra  this  Chapter,  Sections  165  Ind.  421,  75  N.  E.  877,  2  L.  E.  A. 

60,  61 ;  and  Chapters  VII  Boycotts  of  N.  S.  788. 
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succeed  in  persuading  all  the  available  laborers  to  support  the  strike, 
and  having  thus  secured  a  monopoly  of  the  labor  market,  compel 
the  employer  after  a  long  struggle  and  great  loss  of  profit,  to  yield 
to  their  demands  or  go  out  of  business,  yet  such  injuries  cannot 
be  regarded  as  malicious  or  such  acts  as  criminal  or  unlawful.55  An 
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Ohio. — Brown  Mfg.  Co.  v  Local 
Union  No.  76,  12  Ohio  Dec.  N.  P. 
753;  Eickard  Boiler  &  Engine  Co.  v 
Benner,  14  Ohio  Dec.  N.  P.  357;  Mor- 
gan Engineering  Co.  v  Nichols,  13 
Ohio  Dec.  N.  P.  614;  Eureka  Foundry 
Co.  v  Lehker,  13  Ohio  Dec.  N.  P.  398 ; 


Standard  Tube  etc.  Co.  v  Internation- 
al Union,  9  Ohio  Dec.  692;  Perkins  v 
Eogg,  11  Ohio  Dec.  (Eeprint)  585. 
But  see  Brunsman  v  Atherton,  12 
Ohio  Dec.  N.  P.  547. 

Pennsylvania. — Erdman  v  Mitchell, 
207  Pa.  St.  79,  56  N.  E.  327,  99  Am. 
St.  Eep.  783,  63  L.  E.  A.  534;  Cote  v 
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135;  Murdock  v  Walker,  152  Pa.  St. 
595,  25  Atl.  492,  34  Am.  St.  Eep.  678 ; 
Cook  v  Dolan,  19  Pa.  Co.  Ct.  Eep.  401, 
6  Pa.  Dist.  Eep.  524 ;  Morris  Eun  Coal 
Min.  Co.  v  Guy,  14  Pa.  Dist.  Eep.  600 ; 
State  Line  etc  E.  Co.  v  Sulivan,  11 
Pa.  Dist.  Eep.  509 ;  Patterson  v  Build- 
ing Trades  Council,  11  Pa.  Dist.  Eep. 
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Virginia. — Everett-Waddey  Co.  v 
Eichmond  Typographical  Union,  100 
Va.  188,  53  S.  E.  273,  5  L.  E.  A.  N. 
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United  States. — Goldfield  Consoli- 
dated Mines  Co.  v  Goldfield  Miners' 
Union,  159  Fed.  500;  Allis- Chalmers 
Co.  v  Iron  Moulders'  Union,  150  Fed. 
155  (affirmed  in  166  Fed.  45,  20  L. 
E.  A.  N.  S.  315.);  Pope  Motor  Car 
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son  etc.  E.  Co.  v  Gee,  139  Fed.  582; 
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65  Allis-Chalmers  Co.  v  Iron  Mould- 
ers' Union,  150  Fed.  155,  171. 
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injunction  will  not  lie  to  restrain  the  commission  of  such  acts,58 
and  those  who  participated  therein  are  not  liable  to  a  criminal 
prosecution."  The  right  of  each  party  to  strive  to  obtain  the  terms 
most  beneficial  to  himself,  and  the  right,  of  a  number  of  persons 
similarly  situated  to  unite  to  accomplish  such  ends  is  clear,  and  in- 
dividuals having  similar  interests,  may  by  all  peaceable  argumen- 
tative means  persuade  others  to  join  with  them  in  their  efforts  to  do 
what  they  fairly  consider  to  be  beneficial  to  themselves  as  a  class.88 
What  is  here  said  presupposes,  of  course,  that  the  persons  sought  to 
be  persuaded  are  not  asked  to  do  something  unlawful,88  as  for  in- 
stance to  commit  a  breach  of  contract  of  employment  for  a  definite 
time, "°  and  that  the  strike  itself  is  lawful.  If  the  strike  is  unlawful, 
any  acts  done  in  furtherance  thereof  though  innocent  in  themselves 
would  necessarily  be  of  the  same  character  and  may  be  enjoined  if 
the  conditions  which  call  for  equitable  relief  by  injunction  are  pres- 
ent.91 If  an  unlawful  result  is  intended,  and  secured  it  makes  no 
difference  whether  it  is  accomplished  by  mere  persuasion  or  by  phys- 
ical violence.68  A  further  limitation  on  the  right  to  use  persuasion 
is  that  in  bringing  influences  to  bear  upon  those  whom  they  wish  to 
make  common  cause  with  themselves,  the  striker's  conduct  must  be 
such  as  commends  itself  to  reasonable  men.68  Persuasion  too  em- 


M  Jones  v  E.  Van  Winkle  Gin  & 
Machine  Works,  131  Ga.  336,  62  S.  E. 
236,  127  Am.  St.  Eep.  235;  Eogers  v 
Evarts,  17  N.  Y.  Suppl.  264;  Morgan 
Engineering  Co.  v  Nichols,  13  Ohio 
Dec  N.  P.  614 ;  Morris  Bun  Coal  Min- 
ing Co.  v  Guy,  14  Pa.  Dist.  Eep.  600; 
McKeesport  &  Yonghogheny  lee  Co.  v 
Union,  37  Pitts.  (Pa.)  55.  But  see 
Brunsman  v  Atherton,  12  Ohio  Dec. 
N.  P.  547. 

87  People  v  Koetka,  4  N.  Y.  Cr.  Eep. 
420;  People  v  Wilzig,  4  N.  Y.  Cr. 
Bep.  403. 

MBeinecke  Coal  Min.  Co.  v  Wood, 
112  Fed.  477. 

•  Goldfield  Consolidated  Mines  Co.  v 
Goldfield  Miners'  Union,  159  Fed. 
600. 

80 Southern  B.  Co.  v.  Machinists' 
Local  Union,  111  Fed.  49.  See  also 
Jersey  City  Printing  Co.  v  Cagsidy,  63 


N.  J.  Eq.  759,  53  Atl.  230;  Parker  v. 
Bricklayers'  Union  No.  1,  21  W.  L. 
B.  223,  10  Ohio  Dec.  (Beprint)  458; 
Morgan  Engineering  Co.  v  Nichols,  13 
Ohio  Dec.  N.  P.  614;  United  States  v 
Stevens,  2  Hask.  164,  Fed.  Gas.  16, 
392.  And  see  Infra  Chapter  XVI 
Procuring  Breach  of  Contract. 

61  A.  E.  Barnes  &  Co.  v  Chicago 
Typographical  Union,  232  111.  424,  83 
N.  E.  940,  14  L.  E.  A.  N.  S.  1018; 
Beynolds  v  Davis,  198  Mass.  294,  84 
N.  E.  457,  17  L.  E.  A.  N.  S.  162; 
Long  v  Bricklayers  &  Brickmasons ' 
International  Union,  17  Pa.  Dist.  Eep. 
984. 

"A.  E.  Barnes  &  Co.  v  Chicago 
Typographical  Union,  232  111.  421,  83 
N.  E.  940,  14  L.  E.  A.  N.  S.  1018. 

88  Standard  Tube  etc.  Co.  v  Interna- 
tional Union,  9  Ohio  Dec.  692. 
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phatic  or  too  long  and  persistently  continued  may  itself  become  a 
nuisance  and  its  use  a  form  of  unlawful  coercion,  restrainable  by  in- 
junction.64 Whenever  the  attempt  to  persuade  develops  into  an  at- 
tempt to  coerce  the  mind  or  will,  the  legal  limit  of  the  right  of  the 
striking  workmen  has  been  passed  and  the  act  becomes  an  unlawful 
infringement  upon  the  rights  of  others.85  The  persuasion  must  be 
of  such  a  character  as  to  leave  the  person  solicited  free  to  do  as  he 
pleases.66  Nor  is  it  permissible  for  strikers  to  go  upon  the  premises 
of  the  person  against  whom  the  strike  is  in  operation,  even  to  use 
peaceable  persuasion  and  argument  to  induce  his  employes  to  quit 
work.  In  so  doing,  they  are  clearly  trespassers.87  No  man  has  a 
right  to  enter  upon  the  premises  of  another  for  the  purpose  of  in- 
ducing persons  in  the  employ  of  that  other  to  leave  their  employ- 
ment to  the  injury  of  the  employer,  for  the  purpose  of  getting  high- 
er wages  or  working  less  hours  for  the  same  pay,  or  for  any  other1 
reason.  The  man  who  so  enters  is  a  trespasser,  and  one  who  leads 
several  hundred  strikers  on  one's  premises  for  the  purpose  of  in- 
ducing his  workmen  to  strike,  is  liable  for  damages  done  by  them.88 

§  61.  Persuading  others  not  to  accept  employment. 

Striking  workmen  may  use  peaceable  persuasion  and  argument 
to  induce  other  workmen  not  to  accept  employment  from  the  party 
against  whom  the  strike  is  in  operation,69  Such  acts  will  not  be  re- 

64  Otis  Steel  Co.  v  Local  Union  No.  421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 

218,    110    Ted.    692,    698;    Kogers    v  788 ;  Goldfield  Consolidated  Mines  Co. 

Evarts,  17  N.  Y.  Suppl.  264;  Butter-  v  Goldfield  Miners '  Union,  159  Fed. 

ick  Pub.  Co.  v  Typographical  Union  500;  Pope  Motor  Car  Co.  v  Keegan, 

No.  6,  100  N.  Y.  Suppl.  229,  50  Misc.  150  Fed.  148. 

1.     And  see  Frank  v  Herald,  63  N.  J.  OT  York  etc.  E.  Co.  v  Wenger,  9  Ohio 

Eq.  443,  52  Atl.  152,  in  which  it  was  Dec.  85. 

said  that  the  person  whom  it  is  sought  m  Webber  v  Barry,  66  Mich.  127,  33 

to  persuade  must  be  willing  to  listen.  N.  W.  289,  11  Am.  St.  Eep.    466. 

No  person  has  a  right  to  impose  upon  *  Georgia. — Jones  v  E.  Van  Winckle 

another  his  arguments  or  persuasions  Gin  &  Machine  Works,  131  Ga.  336, 

against  the  willingness  of  that  person  62  S.  E.  236,  127  Am.  St.  Eep.  235. 

to  listen.  Illinois. — Beaton  v  Tarrant,  102  111. 

TOEogers  v  Evarts,  17  N.  Y.  Suppl.  App.  124. 

264;   Eureka  Foundry  Co.  v  Lehker,  New  Jersey. — W.  &  A.  Fletcher  Co. 

13  Ohio  Dec.  N.  P.  398;   Allis-Chal-  v  International  Ass'n  of  Machinists, 

mers  Co.  v  Eeliable  Lodge,  111  Fed.  55  Atl.  1077. 

264.  New  York. — Johnston  Harvester  Co. 

w  Karges  Furniture  Co.  v  Amalga-  v  Meinhardt,  60  How.  Pr.  168 ;  Jones 

mated  Woodworkers'  Union,  165  Ind.  v  Maher,  116  N.  Y.  Suppl.  180,  62 
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strained  by  injunction,70  and  those  participating  therein  are  not 
liable  to  a  criminal  prosecution.71  The  same  considerations  which 
make  it  lawful  for  striking  workmen  to  persuade  other  workmen  to 
quit  the  service,72  apply  here,  and  the  right  is  likewise  subject  to 
practically  the  same  limitations,  namely  that  the  strike  itself  must 
be  lawful,  and  that  the  persuasion  must  not  be  of  such  a  nature 
that  it  amounts  to  coercion. 

§62.  Persuading  others  not  to  work  for  manufacturers  who  have 
contracted  to  complete  unfinished  work  for  party  against  whom  strike 
declared. 

Where  after  the  inception  of  a  strike  with  a  lawful  end  in  view, 
the  employer  sends  his  material  to  manufacturers  of  the  same  kind 
of  goods  to  be  worked  up  for  him,  it  is  lawful  for  the  strikers  to  per- 
suade the  employes  of  such  manufacturers,  who  are  members  of  the 
same  union  as  the  strikers  to  refuse  to  work  on  such  materials,  and 
notify  their  employers  that  a  strike  will  be  inaugurated  unless  the 
contracts  with  the  employer  against  whom  the  strike  is  in  force  are 
cancelled.  If  the  proprietor  has  the  right — which  seems  to  be  per- 
fect— to  seek  the  aid  of  fellow  manufacturers  to  the  end  that  the 
necessary  element  of  labor  should  enter  his  product,  the  strikers 
have  a  reciprocal  right  of  seeking  the  aid  of  fellow  workmen  to 
prevent  that  end.  To  whatever  extent  employers  may  lawfully 
cooperate  to  control  and  supply  the  conditions  of  work  to  be  done 

Misc.  388;  Stearns  v  Marr,  41  Misc.  Virginia. — See  Everett-Waddey  Co. 

252,   84   N.  Y.   Suppl.  36;    People  v  v    Richmond     Typographical    Union, 
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Mfg.  Co.  v  Terry,  106  N.  Y.  Suppl.  N.  S.  792. 
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International  Union,  9  Ohio  Dec.  692;  Allis.Chalmers  Co.  v  Eeliable  Lodge, 
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12  Ohio  Dec.  N.  P.  753;  Morgan  En- 

,T.  ,    ,'          *      ~  TO  Jones  v   E.    Van  Winkle   Gin   & 

gmeermg  Co.  v  Nichols,  13  Ohio  Dec. 

Machine  Works,  131  Ga.  336,  62  S.  E, 
N.  P.  614.     But  see  Brunsman  v  At-  ' 

10  ™,-     r>       XT   -D    KAV  236>  127  Am-  st-  EeP-  235J  Johnston 
herton,  12  Ohio  Dec.  N.  P.  547.  f          > 

,,          ,       .        ~  ,        TUT       v,      IKO  Harvester  Co.  v.  Meinhardt,  60  How. 
Pennsylvania. — Cote  v  Murphy,  159 
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Dist.  Eep.  500.  72  See  the  preceding  section. 
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to  the  same  extent  should  be  recognized  the  right  of  workmen  to  com- 
bine and  cooperate  to  control  the  supply  and  the  conditions  of  the 
labor  that  is  necessary  to  the  doing  of  the  work.78  The  fact  that  this 
cessation  of  work  on  the  part  of  the  employes  so  persuaded  might 
involve  their  employers  in  a  breach  of  contract  is  wholly  incidental 
and  clearly  distinguishable  from  a  direct  interference  with  con- 
tract relations  by  persuading  men  to  break  their  contracts  of  em- 
ployment. 

§  63.  Use  of  force,  violence  or  intimidation  to  prevent  others  from 
continuing  in  or  entering  employment. 

While  in  aid  of  a  lawful  strike,  labor  unions,  their  officers  and 
members  are  entitled  to  use  peaceable  persuasion  and  argument  to 
procure  others  to  quit  working  for  or  not  to  accept  employment  from 
the  party  against  whom  the  combination  is  designed  to  operate,  the 
use  of  force,  violence,  or  intimidation  to  obtain  these  ends  is  not  per- 
missible,74 and  it  is  not  material  that  the  workmen  who  are  subjected 
to  these  acts  are  not  bound  by  contract  to  enter  into  or  continue  in 


78 Iron  Moulders'  Union  v  Allis- 
Chalmers  Co.,  166  Fed.  45,  20  L.  E. 
A.  N.  S.  315. 

74  Connecticut. — State  v  Stockf ord, 
77  Conn.  227,  58  Atl.  769,  107  Am.  St. 
Eep.  28. 

Georgia. — Jones  v  E.  Van  Winckle 
Gin  &  Machine  Works,  131  Ga.  336, 
62  S.  E.  236,  127  Am.  St.  Eep.  235. 

Illinois. — A.  E.  Barnes  &  Co.  v  Chi- 
cago Typographical  Union,  232  111. 
424,  83  N.  E.  940,  14  L.  E.  A.  N.  S. 
1018;  O'Brien  v  People,  216  111.  354, 
75  N.  E.  108;  108  Am.  St.  Eep.  219; 
Franklin  Union  v  People,  220  111.  355, 
77  N.  E.  176,  110  Am.  St.  Eep.  248, 
4  L.  E.  A.  N.  S.  1011;  Beaton  v  Tar- 
rant,  102  111.  App.  124. 

Kentucky. — Underhill  v  Murphy,  117 
Ky.  640,  78  S.  W.  482,  111  Am.  St. 
Eep.  262. 

Massachusetts. — L.  D.  Willcutt  & 
Sons  Co.  v  Driscoll,  200  Mass.  110,  85 
N.  E.  897;  Plant  v  Woods,  176  Mass. 
492,  57  N.  E.  1011,  51  L.  E.  A.  339, 


79  Am.  St.  Eep.  330;  Vegelahn  T 
Guntner,  157  Mass.  92,  44  N.  E.  1077, 
57  Am.  St.  Eep.  453,  55  L.  E.  A.  92 ; 
Sherry  v  Perkins,  147  Mass.  212,  17 
N.  E.  307,  9  Am.  St.  Eep.  689. 

Michigan. — Enterprise  Foundry  Co. 
v  Iron  Moulders'  Union,  149  Mich. 
311,  112  N.  W.  685,  13  L.  E.  A.  N.  S. 
548. 

Missouri. — Hamilton  Brown  Shoe 
Co.  v  Saxey,  131  Mo.  212,  32  S.  W. 
1106,  52  Am.  St.  Eep.  622;  Swaine  v 
Wilson,  75  Mo.  App.  74. 

Nevada. — Branson  v  Industrial 
Workers  of  the  World,  95  Pac.  354. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  953;  Jersey 
City  Printing  Co.  v  Cassidy,  63  N.  J. 
Eq.  759;  53  Atl  231;  Connett  v  United 
Hatters'  of  North  America  (N.  J.), 
74  Atl.  188. 

New  York. — Typothetae  of  City  of 
New  York  v  Typographical  Union  No. 
6,  117  N.  Y.  Suppl.  70;  Jones  vMaher, 


§63] 


ACTS  IN  FURTHERANCE  OF  STRIKES. 


93 


116  N.  Y.  Suppl.  180,  62  Misc.  388; 
Davis  v  Zimmerman,  91  Hun.  486,  36 
N.  Y.  Suppl.  303;  Johnson  Harvester 
Co.  v  Meinhardt,  60  How.  Pr.  168 ;  New 
York  Cent  Iron  Works  v  Brennan,  105 
N.  Y.  Suppl.  865;  Butterick  Pub.  Co. 
v  Typographical  Union  No.  6,  100  N. 
Y.  Suppl.  292,  50  Misc.  1;  W.  P. 
Davis  Mach  Co.  v  Eobinson,  84  N.  Y. 
Suppl.  837,  41  Misc.  329;  Master 
Horseshoers '  Protective  Ass  'n  v  Quin- 
livan,  82  N.  Y.  Suppl.  288,  83  App. 
Div.  459;  Herzog  v  Fitzgerald,  77  N. 
Y.  Suppl.  366,  74  App.  Div.  110; 
Sterns  v  Marr,  84  N.  Y.  Suppl.  36, 
41  Misc.  252;  People  v  Gill,  5  N.  Y. 
Cr.  Eep.  509. 

Ohio. — Hoster  Brewing  Co.  v  Gib- 
lin,  14  Ohio  Dec.  N.  P..  305;  New 
York  etc.  E.  Co.  v  Wenger,  17  Ohio 
Kkly  L.  Bui.  306 ;  Hillenbrand  v  Build- 
ing Trades  Council,  14  Ohio  Dec.  N.  P. 
628;  Morgan  Engineering  Co.  v 
Nichols,  13  Ohio  Dec.  N.  P.  614; 
Humphries  v.  Matthias,  12  Ohio  Dec. 
N.  P.  517;  Brown  Mfg.  Co.  v  Local 
Union  No.  76,  12  Ohio  Dec.  N.  P. 
753;  Perkins  v  Eogg,  11  Ohio  Dec. 
(Eeprint)  585;  Dayton  Mfg.  Co.  v 
Metal  Polishers'  Union,  11  Ohio  Dec. 
643. 

Pennsylvania. — O'Neil  v  Behanna, 
182  Pa.  St.  236,  37  Atl.  843,  61  Am. 
St.  Eep.  702,  38  L.  E.  A.  N.  S.  382; 
Wick  China  Co.  v  Brown,  164  Pa.  St. 
449,  30  Atl.  261;  Cote  v  Murphy,  159 
Pa.  St.  420,  28  Atl.  190,  39  Am.  Eep. 
686,  23  L.  E.  A.  135;  Murdock  v 
Walker,  152  Pa.  St.  595,  25  Atl.  492, 
34  Am.  St.  Eep.  678;  Temple  Iron 
Co.  v  Carmanoski,  10  Kulp  37;  Mc- 
Candless  v  O'Brien,  38  Pa.  L.  J.  435; 
Morris  Eun  Coal  Min.  Co.  v.  Guy,  14 
Pa.  Dist.  Eep.  600 ;  State  Line  etc.  E. 
Co.  v  Brown,  11  Pa.  Dist.  Eep.  509; 
Patterson  v  Building  Trades  Council, 
11  Pa.  Dist.  Eep.  500;  Cook  v.  Dolan, 
19  Pa.  Co.  Ct.  401,  6  Pa.  Dist.  524; 


House  Painters'  Ass'n  v  Feeney,  29 
Pa.  Co.  Ct.  524. 

Virginia. — Everett-Waddey  Co.  v 
Eichmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  273,  5  L.  E.  A.  N. 
S.  792. 

Wisconsin. — Vilter  Mfg.  Co.  v 
Humphrey,  132  Wis.  587,  112  N.  W. 
1095,  13  L.  E.  A.  N.  S.  591.  And  see 
Badger  Brass  Mfg.  Co.  v  Daly,  137 
Wis.  601,  119  N.  W.  328. 

United  States.— In  Ee  Debs,  158  U. 
S.  564,  589,  15  Sup.  Ct.  900,  39  L.  Ed. 
1092;  Goldfield  Consolidated  Min.  Co. 
v.  Goldfield  Miners'  Union,  159  Fed. 
500;  Eocky  Mountain  Bell  Telephone 
Co.  v  Montana  Federation  of  Labor, 
156  Fed.  809;  Allis-Chalmers  Co.  v 
Iron  Moulders'  Union,  150  Fed.  155; 
Pope  Motor  Car  Co.  v  Keegan,  150 
Fed.  148;  Knudsen  v  Benn,  123  Fed. 
635;  Wabash  E.  Co.  v  Hannahan,  121 
Fed.  563 ;  Union  Pacific  E.  Co.  v  Euef , 
120  Fed.  102;  United  States  v  Weber, 
114  Fed.  950;  Allis-Chalmers  Co.  v 
Eeliable  Lodge,  111  Fed.  264;  Otis 
Steel  Co.  v  Iron  Moulders  Union,  110 
Fed.  698 ;  American  Steel  &  Wire  Co. 
v  Wire  Drawers'  Union,  90  Fed.  608; 
Cons.  Steel  &  Wire  Co.  v  Murray,  80 
Fed.  811;  Arthur  v  Oakes,  63  Fed. 
310,  11  C.  C.  A.  209,  25  L.  E.  A. 
414,  4  Inters.  Com.  Eep.  744;  Lake 
Erie  etc.  E.  Co.  v  Bailey,  61  Fed.  494; 
Coeur  D'Alene  Consol.  &  Min.  Co.  v 
Miners'  Union  of  Wardner,  51  Fed. 
260,  19  L.  E.  A.  382. 

England. — Quinn  v  Leathern,  (1901) 
A.  C.  495,  70  L.  J.  P.  C.  76,  85  L.  T. 
289,  50  W.  E.  139,  65  J.  P.  708;  Eeg. 
v  Druitt,  10  Cox  Cr.  Cas.  592;  Eeg. 
v  Duflield,  5  Cox  Cr.  Cas.  432 ;  Sprin- 
head  Spinning  Co.  v.  Eiley,  L.  E.  6 
Eq.  561;  Eeg.  v  Hewitt,  5  Cox  Cr. 
Cas.  162. 

Canada. — Krug  Furniture  Co.  v 
Berlin  Amalgamated  Union  of  Wood- 
workers, 5  Ont.  Law  Eep.  463. 
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the  employment  of  such  party.75  The  use  of  such  means  is  not  legal- 
ized by  statutory  provisions,  authorizing  the  orderly  and  peaceable 
assembling  or  co-operation  of  persons  employed  in  any  trade  or 
handicraft  to  secure  an  advance  in  wages  or  the  maintenance  of 
the  rate  paid.76  It  is  a  gross  violation  of  the  rights  of  the  employer 
and  also  of  the  workmen  at  whom  these  acts  are  aimed.  They  have 
no  right  to  impose  the  course  of  conduct  or  rules  adopted  for  them- 
selves upon  any  other  man  against  his  wishes.77  "While  no  one  has 
a  right  to  be  hedged  in  and  protected  from  competition  in  business, 
he  has  nevertheless  a  right  to  be  free  from  wanton,  malicious,  and 
insolent  interference,  disturbance  or  annoyance.78  Every  man  has 
the  right  to  work  for  whom  he  pleases  and  for  any  sum  he  thinks 
proper,™  provided  he  is  not  subject  to  restraint  for  crime,  80  and  no 
person  has  the  right  to  prevent  him  from  doing  so.81  ' '  The  right  of 
personal  liberty  to  work  if  one  wishes  without  fear  is  a  right  of 
which  no  man  can  with  any  shadow  of  equity  deprive  another.  If 
strikes  necessarily  require  as  a  condition  of  success  the  violation 
of  personal  liberty,  then  strikes  stand  self  -condemned. "  The 
same  law  which  guarantees  employes  in  their  right  to  quit  their  em- 
ployment at  their  own  will  also  guarantees  the  other  employes  the 
right  to  remain  at  their  will  and  pleasure,83  and  an  interference 

75  Vegelahn  v  Guntner,  157  Mass.  92,          New  Jersey. — Frank  v  Herold,  63 
44  N.  E.  1077,  57  Am.  St.  Rep.  443,      N.  J.  Eq.  143,  52  Atl.  152. 

55  L.  E.  A.  92.  New     York. — Master     Stevedores 

76  Johnston  Harvesting  Co.  v  Mein-      Ass'n  v  Walsh,  2  Daly  1. 

hardt,  60  How.  Pr.  (N.  Y.)  168.  Pennsylvania.-Cote  v  Murphy,  159 

*  Vegelahn  v  Guntner,  157  Mass.  92,  p&   st<  42Qj  2g  Ml   ^  3g  Am   Rep 

44  N.  E.  1077,  57  Am.  St.  Rep.  443,  686>  23  L  R  A  135.  Temple  Iron  CQ 

55  L.  R.  A.  92;  Union  Pac.  R.  Co.  v  y  Carnanoski   10  Kulp  39. 

Ruef,    120   Fed.    102:    Allis.Chalmers 

n         -OTI.I    T    j        111  -ci  j    naA  Virginia. — Crump   v    Com.    84   Va. 

Co.  v  Reliable  Lodge,  111  Fed.  264;  /  J; 

~..    OJ.    ,  ~  ,,     ,,       ,  TT  .  941,  6  S.  E.  620,  10  Am.  St.  Rep.  895. 

Otis  Steel  Co.  v  Iron  Moulders '  Union, 

110  Fed    698  England. — Rex  v  Batt,  6  C  &  P  458. 

"Walker  v  Cronin,  107  Mass.  555;  80 Frank  v  Herold,  63  N.  J.  Eq.  143, 

Crump  v  Com.  84  Va.  927,  6  S.  E.  620,  52  Atl.  152. 

10  Am.  St.  Rep.  895.  81  Frank  v  Herold,  63  N.  J.  Eq.  143, 

79  District  of  Columbia. — Buck  Stove  52  Atl.  152 ;  Lyons  v  Wilkins,  L.  R. 

&  Range  Co.  v  American  Federation  1  Ch.  (1896)  811. 

of  Labor,  35  Wash.  L.  Rep.  797,  70  •*  Archbishop     Ireland     in     North 

Alb.  L.  J.  8.  American  Review  of  Oct.  1901.  Quoted 

Illinois. — Doremus  v  Hennessey,  176  with  approval  in  Southern  R.  Co.  v. 

111.  608,  52  N.  E.  924,  68  Am.  St.  Rep.  Machinists '  Local  Union,  111  Fed.  54. 

203,  43  L.  R.  A.  795.  M  Hamilton-Brown  Shoe  Company,  v 
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with  this  right  is  an  invasion  of  the  very  right  of  free  labor  for 
which  the  striking  workman  is  himself  contending.8*  On  the  same 
principle  every  employer  of  labor  has  the  right  to  determine  for 
himself  whom  he  will  employ  and  what  the  terms  of  the  employment 
shall  be.86  The  primary  legal  right  which  he  possesses  may  be  de- 
scribed as  the  right  to  a  free  labor  market — the  right  to  have  labor 
flow  freely  to  him,88  and  the  further  right  to  the  continuing  service 
of  those  who  accepted  employment  at  will  until  such  services  were 
terminated  by  the  free  act  of  one  or  the  other  party  to  the  employ- 
ment.87 He  has  the  right  to  engage  all  persons  who  are  willing 
to  work  for  him,  at  such  prices  as  may  be  mutually  agreed  upon,88 
and  this  right  cannot  be  infringed  by  methods  which  employ  force, 
violence,  or  intimidation.89  As  the  law  bears  equally  upon  all,  it  is 
self-evident  that  if  any  labor  union  or  organization  could  by  threats, 
force,  and  intimidation  lawfully  prevent  the  members  of  any  other 
union  or  organization  from  laboring  for  employers,  or  could  by 
force,  threats,  and  intimidation  prevent  employers  from  hiring  mem- 
bers of  other  unions  or  organizations,  every  other  union  or  or- 
ganization would  have  the  same  and  equal  right,  resulting  eventually 
in  control  by  the  organization  exercising  the  most  force  and  violence, 
and  in  the  overthrow  and  subversion  of  law  and  order.80  As  was 


Saxey,  131  Mo.  212,  32  S.  W.  1106,  52  Quinn  v  Leathern,  (1901)  A.  C.  495, 

Am.  St.  Eep.  622.  70  L.  J.  P.  C.  76,  85  L.  T.  289. 

"Brown  Mfg.   Co.   v  Local  .Union  "Iron    Moulders'    Union    v    Allis- 

76,  12  Ohio  Dec.  N.  P.  753;  Perkins  Chalmers  Co.,  166  Fed.  45,  50,  20  L. 

v  Eogg,  11  Ohio  Dec.  (Reprint)  585.  E.  A.  N.  S.  315. 

85 Master      Stevedores'      Ass'n      v  ^My  Maryland  Lodge  v  Adt,  100 

Walsh,  2  Daly   (N.  Y.)   1;  Crump  v  Md.  238,  56  Atl.  721,  68  L.  E.  A.  252; 

Com,  84  Va.  941,  6  S.  E.  620,  10  Am.  Vegelahn  v  Guntner,  157  Mass.  92,  44 

St.   Eep.    895.     See   also   Doremus   v  N.  E.  1077,  57  Am.  St.  Eep.  443;  35 

Hennessey,  176  111.  608,  52  N.  E.  924,  L.  E.  A.  722;  Beck  v  Eailway  Team- 

68  Am.  St.  Eep.  203,  43  L.  E.  A.  802 ;  sters'    Protective    Union,    118    Mich. 

Temple  Iron  Co.    v    Carmanoski,    10  497,  77  N.  W.  13,  74  Am.  St.  Eep.  44, 

Kulp  (Pa.)  39.  42   L.  E.   A.   407;   Purvis  v  United 

86  Jersey  City  Printing  Co.  v  Cas-  Brotherhood  of  Carpenters  and  Join- 
sidy,  63  N.  J.  Eq.  259,  53  Atl.  230;  ers,  214  Pa.  St.  344,  63  Atl.  585,  12 
Atkins  v  W.  &  A.  Fletcher  Co.,  65  N.  L.  E.  A.  N.  S.  242,  112  Am.  St.  Eep. 
J.  Eq.  658,  55  Atl.  1074;  L.  D.  Wil-  272. 

cutt  &  Sons  Co.  v  Driscoll,  200  Mass.  TO  Master  Stevedores  Ass'n  v  Walsh, 

110,   85  N.   E.   897;    Iron  Moulders'  2  Daly  (N.  Y.)  1. 

Union  v  Allis-  Chalmers  Co.,  166  Fed.  w  Branson  v  Industrial  Workers  of 

45,  20  L.  E.  A.  N.  S.  315.     And  see  the  World,  (Nev.),  95  Pac.  354. 
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said  by  Mr.  Justice  Brewer  in  the  Debs  case,  ' l  it  is  a  lesson  which 
cannot  be  learned  too  soon  or  too  thoroughly  that  under  this  govern- 
ment of  and  by  the  people  the  means  of  redress  of  all  wrong  are 
through  the  courts  and  at  the  ballot-box,  and  no  wrong,  real  or 
fancied,  carries  with  it  legal  warrant  to  invite  as  a  means  of  redress, 
the  co-operation  of  a  mob,  with  its  accompanying  acts  of  violence/"1 

§  64.  Use  of  fraud  to  prevent  others  working. 

No  man  can  justify  an  interference  with  another's  trade  or  busi- 
ness by  the  use  of  fraud,98  and  the  procuring  of  workmen  to  quit 
their  employment  and  join  in  a  strike,  by  means  of  fraud  is  unlaw- 
ful and  in  a  proper  case  may  be  enjoined.98  So  it  has  been  held  that 
a  combination  of  workmen  to  obstruct  a  manufacturer's  business  by 
intoxicating  his  workmen  and  carrying  them  off  into  concealment 
and  thereby  preventing  them  from  working  for  him  is  an  indictable 
conspiracy.9* 

§  65.  Payment  of  benefits  to  members  or  non-members. 

In  furtherance  of  a  lawful  strike,  a  union  may  render  financial 
assistance  to  its  members  who  have  gone  out  on  a  strike  by  giving 
them  strike  pay,  and  no  injunction  will  be  granted  at  the  suit  of  the 
party  against  whom  the  strike  is  directed  to  prevent  it.95  This  is  one 
of  the  most  usual  incidents  attending  a  strike,  and  the  right  to  give 
strike  pay  is  necessarily  implied  from  the  right  of  a  union  to  ac- 
cumulate a  strike  fund,  which  is  shown  in  another  section  to  be  one 
of  the  proper  purposes  of  a  labor  organization.98  So  to  induce  non- 
union workmen  to  quit  the  service  of  an  employer  against  whom  a 
lawful  strike  is  in  operation,  the  union  to  which  the  strikers  belong 

91  In  Ee  Debs,  158  IT.  S.  564,  598,  v  Iron  Moulders'  Union,  150  Fed.  155. 

599,  15  Sup.  Ct.  900,  39  L.  Ed.  1092.  8S  Butterrick  Pub.  Co.  v  Typograph- 

82  Illinois. — Doremus    v    Hennessey,  ical  Union  No.  6,  100  N.  Y.  Suppl. 

176  111.  608,  52  N.  E.  924,  68  Am.  St.  292,  50  Misc.  1. 

Eep.  203,  43  L.  E.  A.  802.  M  Eeg  v  Eowland,  5  Cox  Cr.   Gas. 

Indiana. — Karges   Furniture   Co.   v  436. 

Amalgamated    Woodworkers '    Union,  85  Cumberland    Glass    Mfg.    Co.    v 

165  Ind.  421  ,75  N.  E.  877,  2  L.  E.  A.  Glass  Bottle  Blowers'  Ass'n,  59  N.  J. 

N.  S.  788.  Eq.  49,  46  Atl.  208;  A.  E.  Barnes  & 

Maine.— Perkins    v    Pendleton,    90  Co.  v  Berry,  157  Fed.  883. 

Me.  166,  38  Atl.  96,  60  Am.  Eep.  252.  9fl  See  Supra  Chapter  II  The  Eight 

New  Jersey. — VanHorn  v  VanHorn,  of  Workingmen  to  Combine  and  the 

56  N.  J.  L.  318,  28  Atl.  669.  Purposes  for   Which  Combination  Is 

United   States. — Allis-Chalmers   Co.  Lawful,  Section  13. 
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may  give  them  financial  assistance,81  such  as  the  payment  of  weekly 
benefits,  and  the  expenses  of  transportation  from  place  to  place,88 
and  the  employer  has  no  standing  to  enjoin  the  commission  of  such 
acts."  This,  it  has  been  well  said,  is  no  more  than  a  just  provision 
for  those  who  have  surrendered  their  wages  out  of  sympathy  for 
the  strikers.1  In  one  case  it  was  objected  that  this  amounted  to 
bribery  but  the  court  did  not  so  consider  it.8  The  rule  enunciated 
applies  equally  whether  those  to  whom  the  assistance  is  rendered 
merely  join  in  the  strike,8  or  in  addition  thereto  join  the  union.4  It 
has  been  held  however  that  where  a  union  which  has  originally 
sanctioned  a  strike  in  ignorance  of  the  fact  that  some  of  the  strikers 
were  under  contracts  to  serve  for  a  definite  term,  subsequently 
after  acquiring  knowledge  of  such  'facts  gives  them  strike  pay  to 
keep  them  out  on  strike,  thereby  inducing  a  continuing  breach  of 
contract,  it  is  liable  in  damages  to  the  employer.5  In  this  connection 


97  Eogers  v  Evarts,  17  N.  Y.  Suppl. 
264;  Johnston  Harvester  Co.  v  Mein- 
hardt,  60  How.  Pr.  (N.  Y.)  168;  Levy 
v  Eosentein,  66  N.  Y.  Suppl.  101; 
Morris  Eun  Coal  Min.  Co.  v  Guy,  14 
Pa.  Dist.  600;  Everett- Waddey  Co.  v. 
Eichmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  273,  5  L.  E.  A.  N. 
S.  792.  And  see  Cumberland  Glass 
Mfg.  Co.  v  Glass  Bottle  Blowers' 
Ass'n,  59  N.  J.  Eq.  49,  46  Atl.  208. 

"Everett  Waddey  Co.  v  Eichmond 
Typographical  Union,  105  Va.  188,  53 
S.  E.  273,  5  L.  E.  A.  N.  S.  792. 

wSee  cases  cited  in  the  two  pro- 
ceeding notes. 

1  Eogers  v  Evarts,  17  N.  Y.  Suppl. 
264. 

8  Everett-Waddey  Co.  v  Eichmond 
Typographical  Union,  105  Va.  188,  53 
S.  E.  273,  5  L.  E.  A.  N.  S.  792,  in 
which  it  was  aaid:  "It  is  the  rule  of 
such  unions  to  pay  weekly  benefits, 
transportations,  etc.,  to  its  members, 
and  that  when  a  person  becomes  a 
member  of  the  union,  he  also  becomes 
entitled  to  these  benefits.  It  seems  to 
have  been  the  rule  of  the  union,  as  old 
as  the  union  itself,  and  was  therefore 


not  put  in  force  because  of  this  strike. 
It  is,  of  course,  one  of  the  induce- 
ments held  out  to  non-members  to  be- 
come members  of  the  union,  and  it  is 
doubtless  used  as  one  of  the  argu- 
ments to  induce  persons  to  join  the 
union,  and  it  is  the  rule  governing 
like  associations,  such  as  secret  orders, 
beneficial  societies,  etc.,  and  we  have 
seen  it  nowhere  questioned  that  such 
union  or  society  have  the  right  to 
make  and  carry  out  such  a  rule  in  the 
government  and  control  of  their  union 
or  society.  When  one  becomes  a  mem- 
ber of  such  a  union  he  becomes  en- 
titled to  the  benefits  given  by  the 
union,  and  if  he  receives  any  of  them 
the  giving  or  taking  of  such  benefits 
clearly  could  not  be  characterized  as 
bribery. ' ' 

3Eoger  v  Evarts,  17  N.  Y.  Suppl. 
264;  Johnston  Harvester  Co.  v  Mein- 
hardt,  60  How.  Pr.  (N.  Y.)  168. 

*  Evarett- Waddey  Co.  v  Eichmond 
Typographical  Union,  105  Va.  188,  53 
S.  E.  273,  5  L.  E.  A.  N.  S.  792. 

6  Smithies  v  National  Ass'n  of 
Operative  Plasterers,  (1909),  1  K.  B. 
310,  25  T.  L.  E.  202. 
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it  remains  to  be  considered  whether  under  any  circumstances,  per- 
sons having  no  interest  in  the  funds  of  the  union,  such  as  an  em- 
ployer against  whom  a  strike  is  in  operation,  can  maintain  pro- 
ceedings to  enjoin  payment  of  strike  benefits,  or  the  payment  of 
money  to  non-union  men  to  join  the  strike.  This  question  has  re- 
ceived an  affirmative  answer  in  a  recent  decision  of  the  supreme 
court  of  Massachusetts  which  held  that  a  strike  in  violation  of  a 
contract  of  employment  to  secure  something  not  due  under  the  con- 
tract, was  a  combination  interfering  without  justification  with  the 
employer's  business,  and  that  he  was  entitled  to  an  injunction  re- 
straining the  officers  and  members  of  the  unions  to  which  the 
strikers  belonged  from  combining  together  to  further  the  strike  and 
from  doing  any  acts  whatever,  peaceful  or  otherwise,  in  furtherance 
thereof,  including  the  payment  of  strike  benefits."  It  has  similarly 
been  held  by  the  supreme  court  of  Illinois  that  if  the  object  of  the 
strike  is  unlawful,  the  offer  of  money  or  the  procuring  of  places 
in  other  cities,  or  the  offer  of  transportation  to  other  cities  as  a 
means  of  inducing  other  employes  to  join  the  strike  will  be  en- 
joined.7 On  the  other  hand  the  Federal  Circuit  Court  for  the 
Southern  District  of  Ohio,  held  that  an  employer  against  whom  a 
strike  was  in  operation  could  not  enjoin  the  officers  of  a  union  from 
giving  its  striking  members  strike  pay.  The  reason  assigned  was 
that ' '  the  strike  benefit  fund  is  created  by  moneys  deposited  by  the 
men  with  the  general  officers  for  the  support  of  themselves  and 
families,  in  times  of  strike,  and  the  court  has  no  more  control  of 
it  than  it  would  have  over  deposits  made  by  them  in  the  banks. 
(italics  are  ours).8  The  language  italicized,  is,  it  is  believed,  a 
correct  statement  of  the  law.  Now  it  is  true  that  the  strike  in  this 
case  was  a  lawful  one,  but  the  language  quoted  makes  it  clear  that  in 
the  opinion  of  the  court  rendering  the  decision  it  was  altogether 
immaterial  whether  the  strike  was  lawful  or  not.  Also  opposed  to 
the  Massachusetts  and  Illinois  cases  cited,  are  two  recent  English 
decisions.  It  was  held  by  the  House  of  Lords  that  an  injunction 
against  payment  of  strike  benefits  by  an  employer  against  whom  a 
strike  was  directed  would  not  lie.  In  this  case  it  appeared  that  the 


8  Reynolds  v  Davis,  198  Mass  294,  N.  E.  940,  14  L.  R.  A.  N.  S.  1018. 

84  N.  E.  457,  17  L.  R.  A.  N.  S.  162.  8  A.  R.  Barnes  &  Co.  v.  Berry,  157 

TA.    R.    Barnes   &    Co.    v    Chicago  Fed.  883. 
Typographical  Union,  232  111.  424,  83 
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officers  of  a  local  union  brought  about  a  strike  of  its  members  in 
violation  of  an  existing  contract  of  service  and  contrary  to  the  rules 
and  regulations  of  the  union  of  which  it  was  a  branch.  The  union 
through  its  governing  body  disapproved  and  repudiated  the  action 
of  the  local  and  at  the  outset  refused  strike  pay.  Subsequent- 
ly however,  after  the  contracts  of  service  had  terminated  it  com- 
menced and  continued  the  allowance  of  strike  pay  in  contravention 
of  its  rules,  and  thereby  furthered  a  continuance  of  the  strike.  The 
employer  against  whom  the  strike  was  directed  brought  suit  against 
the  union  among  other  things  for  damages  caused  by  illegally  pay- 
ing strike  benefits  and  to  enjoin  further  payment  thereof.  It  was 
held  that,  the  union  was  not  liable  for  the  acts  of  the  officers  of  the 
local  in  procuring  the  breach  of  contract ;  that  the  fact  that  the  rules 
were  contravened  in  respect  of  strike  pay  could  not  confer  on  plain- 
tiff any  ground  of  action  which  otherwise  he  would  not  have 
possessed  and  that  the  wrong  committed  by  the  union  was  against 
its  own  members  in  dissipating  its  funds  and  not  against  plaintiff 
who  had  no  interest  therein.  The  action  was  characterized  by  Lord 
Loreburne  as  "an  attempt  by  persons  who  are  not  parties  to  the 
trust  to  sue  for  breach  of  it  those  who  are  parties."  So  in  an- 
other English  decision  not  involving  the  question  of  strike  pay  it 
was  held  that  there  was  no  legal  ground  to  justify  the  allowance  of 
an  injunction  at  the  suit  of  a  manufacturer  to  prevent  a  union  from 
applying  its  strike  funds  in  furtherance  of  the  watching  and  be- 
setting of  his  premises  for  the  purpose  of  preventing  persons  from 
entering  into  contracts  with  him,  though  such  watching  and  be- 
setting was  unlawful.10  On  principle,  the  proper  conclusion  seems 
to  be  that  whatever  the  character  of  the  strike,  no  person  not  having 
an  interest  in  the  funds  of  a  union  has  any  standing  to  enjoin  any 
disposition  of  them  which  the  union  sees  fit  to  make. 

§  66.  Posting  names  of  contributors  and  non-contributors  to  strike 
fund. 

The  posting  of  names  of  those  contributing  to  funds  sought  and 
lawfully  used  for  sustaining  a  strike  and  of  those  who  refuse  to 
contribute,  is  lawful  so  long  as  the  strikers  keep  within  the  law.  If, 


•  Denaby  &  Cadeby  Main  Collieries      22  T.  L.  E.  543. 

v  Yorkshire  Miners '  Ass  'n,  75  L.  J.  10  Lyons  v  Wilkins,  67  L.  J.  Ch.  383, 

K.  B.,  (1906)  A.  C.  384,  95  K  T.  561,       1  Ch.  8l'l. 
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however,  their  purpose  be  an  unlawful  one,  and  not  for  an  advance 
of  wages,  or  if  they  seek  to  accomplish  a  lawful  end  by  unlawful 
means,  then  they  are  guilty  of  illegal  conspiracy,  and  the  posting  of 
the  names  of  contributors  and  non-contributors  is  a  part  of  such  con- 
spiracy and  unlawful." 

"Rogers  v  Evarts,  17  N.  Y.  Suppl.       turn  is  affirmed  in  144  N.  Y.  189,  39 
264    (judgment  affirmed  in  67  Hun.       N.  E.  72). 
294,  22  N.   Y.  Suppl.   269   which  in 
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§  67.  Origin  of  term  and  its  definition  or  description. 

It  has  been  suggested  that  the  boycott  had  its  inspiration  in  the 
proceedings  of  excommunication  practiced  in  ecclesiastical  tri- 
bunals." The  circumstances  under  which  the  term ' '  boycott ' '  arose,* 
have  been  described  as  follows  in  a  work  entitled  ' '  England  Under 
Gladstone:"  "The  strike  was  supported  by  a  form  of  action,  or 
rather,  inaction,  which  soon  became  historical.  Captain  Boycott 
was  an  Englishman,  an  agent  of  Lord  Earne,  and  a  farmer  of  Lough 
Mask,  in  the  wild  and  beautiful  district  of  Connemara.  In  his  cap- 
acity as  agent  he  had  served  notices  upon  Lord  Earne 's  tenants,  and 
the  tenantry  suddenly  retaliated  in  a  most  unexpected  way,  by, 
in  the  language  of  schools  and  society,  sending  Captain  Boycott 
to  Coventry  in  a  very  thorough  manner.  The  population  of  the 
region  for  miles  around  resolved  not  to  have  anything  to  do  with 
him,  and  as  far  as  they  could  prevent  it,  not  to  allow  anyone  else 
to  have  anything  to  do  with  him.  His  life  appeared  to  be  in  dan- 
ger ;  he  had  to  claim  police  protection.  His  servants  fled  from  him 
as  servants  flee  from  their  masters  in  some  plague-stricken  Italian 
city.  The  awful  sentence  of  excommunication  could  hardly  have 
rendered  him  more  helplessly  alone  for  a  time.  No  one  would 
work  for  him,  no  one  would  supply  him  with  food.  He  and  his 
wife  had  to  work  in  their  own  fields  themselves  *  *  *  *  with  the 

Cross  References.  commerce,   see   Chapter   XIV,   INTER- 

Compelling   members    to    strike    or  FERENCE  WITH  OR  OBSTRUCTION  OF  IN- 

withhold  their  patronage  by  the  im-  STATE  COMMERCE. 

position  of  or  threats  to  impose  penal-  As  a  violation  of  Eev.  Stat.  U.  S. 

ties    see    Chapter    XI,    EXERCISE    BY  3995,   see  Chapter  XV,  OBSTRUCTING 

UNION      OF      DISCIPLINARY      MEASURES        AND  RETARDING  THE  MAILS. 

AGAINST  ITS  MEMBERS  AS  AFFECTING          u  See  19  Ir.  L.  Times  p.  572,  (cited 
RIGHTS  OF  THIRD  PARTIES.  in  Barr  v  Essex  Trade  Council,  53  N. 

As  an  interference  with  interstate      J.  Eq.  101,  30  Atl.  881). 

(101) 
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shadows  of  armed  constabulary  ever  at  their  heels.  The  Orange- 
men of  the  North  heard  of  Captain  Boycott  and  his  sufferings,  and 
the  way  in  which  he  was  holding  his  ground,  and  they  organized 
assistance,  and  sent  him  down  armed  laborers  from  Ulster.  To  pre- 
vent civil  war,  the  authorities,  had  sent  a  force  of  soldiers  and  police 
to  Lough  Mask,  and  Captain  Boycott's  harvests  were  brought  in 
and  his  potatoes  dug  by  the  armed  Ulster  laborers  guarded  always 
by  the  little  army."  From  this  description  the  deduction  has 
been  drawn  that  the  term  "boycott,"  originally  signified  violence 
if  not  murder."  The  term  as  usually  understood  at  the  present 
time  has  been  variously  defined  as  follows. 

1 '  A  combination  of  many  to  cause  a  loss  to  one  person  by  coercing 
others,  against  their  will,  to  withdraw  from  him  their  beneficial 
business  intercourse,  through  threats  that,  unless  those  others  do  so, 
the  many  will  cause  similar  loss  to  them. ' ' 

"A  combination  to  injure  or  destroy  the  trade,  business  or  occu- 
pation of  another,  by  threatening  injury  to  the  trade,  business,  or 
occupation  of  those  who  have  business  relations  with  him." 

"  A  confederation,  generally  secret,  of  many  persons  whose  intent 
is  to  injure  another  by  preventing  any  and  all  persons  from  doing 
business  with  him  through  fear  of  incurring  the  displeasure,  per- 
secution, and  vengeance  of  the  conspirators. ' ' " 

'The  exclusion  of  the  employer  from  all  communication  with 
former  customers  and  material  men  by  threats  of  similar  exclusion 
to  the  latter  if  dealings  are  continued." 

"Quoted   from   Justin   McCarthy's  42  L.  E.  A.  407;  Dayton  Mfg.  Co.  v 

" England  Under  Gladstone,"  in  State  Metal  Polishers'  Union,  11  Ohio  Dec. 

v  Glidden,  55  Conn.  46,  8  Atl.  890,  3  643). 

Am.  St.  Eep.  23 ;  and  in  part  in  Crump  "  Lohse  Patent  Door  Co.  v.  Fuelle, 

v  Com,  84  Va.  927,  2  S.  E.  620,  10  Am.  215  Mo.  421,  114  S.  W.  997,  1003,  22 

St.  Eep.  895.  L.  E.  A.  N.  S.  607. 

"State  v  Glidden,  55  Conn.  46,  8  "Crump  v.  Com,  84  Va.  927,  2  S. 

Atl.  890,  3  Am.  St.  Eep.  23.  E.   620,   627,   10   Am.   St.   Eep.   895. 

15  Toledo  etc.  E.  Co.  v  Pennsylvania  (Adopted  in  Conspiracy,  8  Cyc  639, 

Co.,  54  Fed.  730,  738,  19  L.  E.  A.  387,  and  quoted  with  approval  in  My  Mary- 

5  Interg.   Com.  Eep.   522.       (Quoted  land  Lodge  v  Adt,  100  Md.  238,  59 

with  approval  in  Buck  Stove  &  Eange  Atl.  721,  68  L.  E.  A.  252;  Branson  v 

Co.  v  American  Federation  of  Labor,  Industrial    Workers    of    the    World, 

D.  C.  App.  35  Wash.  L.  Eep.  797,  70  (Nev.)  95  Pac.  354). 

Alb.  L.  J.  8 ;    Beck  v  Eailway  Team-  18  Moores  v  Bricklayers '  Union,  10 

sters'    Protective    Union,    118    Mich.  Ohio  Dec.  (Eeprint),  665,  674,  23  W. 

497,  77  N.  W.  13,  74  Am.  St.  Eep.  44,  L.  B.  48. 
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"A  combination  to  harm  one  person  by  coercing  others  to  harm 
him."" 

' l  An  organized  effort  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation  and  other  acts  which  tend 
to  violence  and  by  which  they  coerce  him,  through  fear  of  resulting 
injury  to  submit  to  dictation  in  the  management  of  his  affairs. ' ' 

The  definition  first  given  is  perhaps  the  best,  but  is  not 
sufficiently  comprehensive,  in  that  it  limits  the  acts  by  which  the 
combination  is  to  be  rendered  effective  to  threats  of  withdrawal 
of  beneficial  business  intercourse,  whereas  such  acts  frequently  con- 
sist in  actual  violence,  or  the  intimidation  which  puts  one  in  fear 
of  bodily  harm.  Accordingly  a  boycott  may  be  defined  as  a  com- 
bination to  cause  a  loss  to  one  person  by  coercing  others  against  their 
will,  to  withdraw  from  him  their  beneficial  business  intercourse,  by 
threats  that  unless  those  others  do  so,  the  combination  will  cause 
similar  loss  to  them,  or  by  the  use  of  such  means  as  the  infliction  of 
bodily  harm  on  them,  or  such  intimidation  as  will  put  them  in  fear 
of  bodily  harm. 

§  68.  Classes  of  boycotts. 

Boycotts  are  of  two  classes — boycotts  of  capital,  and  boycotts  of 
labor.  The  first  kind  of  boycott  is  directed  against  those  who  em- 
ploy labor.  While  the  second  is  directed  against  laborers  them- 
selves. In  the  main,  the  same  rules  of  law  apply  to  both  kinds  of 
boycott,  but  the  great  number  of  cases  on  the  subject  makes  a  sep- 
arate consideration  of  the  two  classes  necessary. 

§  69.  Elements  of  boycott. 

Intimidation  and  coercion  are  essential  elements  of  a  boycott.  It 
must  appear  that  the  means  used  are  threatening  and  intended  to 
overcome  the  will  of  others,  and  compel  them  to  do  or  refrain  from 
doing  that  which  they  would  or  would  not  otherwise  have  done.31 

19  American    Federation    of    Labor.      St.  Eep.  477,  63  L.  E.  A.  753. 

v   Buck   Stove  &  Eange   Co.    (D.   C.          21Gray  v  Building  Trades  Council, 

App.),  37  Wash.  L.  Eep.  154.  91  Minn.  171,  97  N.  W.  663,  103  Am. 

20  Brace  Bros,  v  Evans,  5  Pa.  Co.  Ct.  St.  Eep.  497,  60  L.  E.  A.  753 ;  Barr 
163,  3  Ey.  &  Corp.  L.  J.  561 ;  Casey  v  v  Essex  Trades  Council,  53  N.  J.  Eq. 
Cincinnati    Typographical    Union,    45  101,  30  Atl.  881.     And  see  Toledo  etc. 
Fed.  135,  12  L.  E.  A.  193.     And  see  E.   Co.  v  Pennsylvania  Co.,   54  Fed. 
Gray  v  Building  Trades  Council,  91  730,  739,  19  L.  E.  A.  387,  5  Inters. 
Minn.  171,  97  N.  W.  663,  666,  103  Am.  Com.  Eep.  522. 
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What  would  constitute  acts  of  this  character  depends,  of  course, 
upon  the  facts  of  each  case.  If  the  things  done  or  the  words  spoken, 
are  such  that  they  will  excite  fear  or  a  reasonable  apprehension  of 
damage,  and  so  influence  those  for  whom  designed  as  to  prevent  them 
from  freely  doing  what  they  desire,  and  the  law  permits,  they  may 
be  restrained,  and  the  courts  will  look  beyond  the  mere  letter  of 
the  act  or  word  into  its  spirit  or  intent.22  While  a  boycott  may  be, 
and  very  frequently  is  accompanied  by  force,  violence  or  threats  of 
violence,  it  is  not  necessary  that  these  acts  should  be  present.23  The 
boycott  condemned  by  law  is  not  alone  that  accompanied  by  violence 
and  threats  of  violence,  but  that  where  the  means  are  intended  and 
naturally  tend  to  overcome  the  will  of  others  and  compel  them  to 
do  things  which  they  otherwise  would  not  do,24  and  the  extent  of 
this  fear  need  not  be  abject,  but  only  such  as  to  overcome  their 
judgment,  or  induce  them  not  to  do  or  to  do  that  which  they  would 
have  done  or  have  left  undone.25  The  anathemas  of  a  secret  organ- 


22  Barr  v  Essex  Trades  Council,  53 
N.  J.  Eq.  101,  30  Atl.  881. 

23  California. — Jordahl  v  Hayda,   1 
Cal.  App.  696,  82  Pac.  1079. 

Connecticut. — State  v.  Stockford,  77 
Conn.  227,  58  Atl.  769,  107  Am.  St. 
Eep.  28 ;  State  v  Glidden,  55  Conn.  46, 
8  Atl.  890,  3  Am.  St.  Eep.  23. 

District  of  Columbia. — American 
Federation  of  Labor  v  Buck  Stove 
and  Eange  Co.,  37  Wash.  L.  Eep.  154. 

Illinois. — Hey  v  Wilson,  232  111. 
389,  83  N.  E.  928,  122  Am.  St.  Eep. 
118,  16  L.  E.  A.  N.  S.  85. 

Michigan. — Beck  v  Eailway  Team- 
sters' Protective  Union,  118  Mich. 
447,  77  N.  W.  13,  74  Am.  St.  Eep.  44, 
42  L.  E.  A.  407. 

New  Jersey. — Barr  v  Essex  Trades' 
Council,  53  N.  J.  Eq.  101,  30  Atl.  881. 

New  York. — Foster  v  Eetail  Clerks' 
International  Protective  Ass'n,  78  N. 
Y.  Suppl.  860,  39  Misc.  48;  Mathews 
v  Shankland,  56  N.  Y.  Suppl.  133,  25 
Misc.  604  j  People  v  Wilzig,  4  N.  Y. 


Cr.  Eep.  403;  People  v  Kostka,  4  N. 
Y.  Cr.  Eep.  429. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  63  Atl.  585,  112  Am. 
St.  Eep.  272,  12  L.  E.  A.  N.  S.  242. 

Vermont. — State  v  Stewart,  59  Vt. 
273,  9  Atl.  559,  59  Am.  Eep.  510. 

United  States. — Loew  v  California 
Federation  of  Labor,  139  Fed.  71; 
Thomas  v  Cincinnati  etc.  E.  Co.,  62 
Fed.  803,  4  Inters.  Com.  Eep.  786. 

England. — Temperton  v  Eussell, 
(1893)  1  Q.  B.  715,  62  L.  J.  Q.  B. 
412,  69  L.  T.  78. 

2*  Beck  v  Eailway  Teamsters '  Pro- 
tective Union,  118  Mich.  497,  77  N. 
W.  428,  74  Am.  St.  Eep.  44,  42  L.  E. 
A.  407;  Barr  v  Essex  Trade  Council, 
53  N.  J.  Eq.  101,  30  Atl.  881;  Purvis 
v  United  Brotherhood  of  Carpenters 
&  Joiners,  214  Pa.  St.  344,  63  Atl. 
585,  112  Am.  St.  Eep.  272,  12  L.  E.  A. 
N.  S.  242. 

85  Barr  v  Essex  Trade  Council,  53 
N.  J.  Eq.  101;  30  Atl.  881. 
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ization  of  men  combined  for  the  purpose  of  controlling  the  industry 
of  others  by  a  species  of  intimidation  that  works  upon  the  mind 
rather  than  the  body,  are  quite  as  dangerous,  it  has  been  said,  and 
generally  altogether  more  effective  than  acts  of  actual  violence.39 

99  State  v  Stewart,  59  Vt.  273,  9  Atl.       Buck  Stove  &  Range  Co.  (D.  C.  App.) 
559,    59    Am.    Rep.    710.        And    see       37  Wash.  L.  Rep.  154. 
American    Federation     of    Labor     v 
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§  70.  Lawful  combinations  sometimes  described  as  boycotts — In- 
troductory statement. 

It  will  prevent  confusion,  before  entering  upon  a  discussion  of 
the  law  governing  boycotts  of  capital  to  describe,  and  exclude  from 
subsequent  consideration,  certain  combinations  sometimes  described 
as  boycotts,  which  are  obviously  not  within  the  definition  of  boy- 
cotts given  in  the  preceding  chapter  and  which  it  is  equally  obvious 
are  perfectly  lawful. 

§  71.  — Combination  to  withhold  patronage  from  persons  against 
whom  it  is  directed,  or  primary  boycott. 

It  is  lawful  for  members  of  a  union  acting  by  agreement  among 
themselves  to  cease  to  patronize  a  person  against  whom  the  concert 
of  action  is  directed,  when  they  regard  it  for  their  interest  to  do  so." 

"California. —  Pierce  v  Stablemen 's  Bro.  v  Burgess,  72  N.  J.  Eq.  181,  65 

Union,  103  Pac.  323.  Atl.  233. 

District  of  Columbia. — American  New  York. — People  v  McFarlin,  89 

Federation  of  Labor  v  Buck  Stove  &  N.  Y.  Suppl.  527,  43  Misc.  591;  Peo- 

Eange  Company,  37  Wash.  Law  Eep.  pie  v  Kostka,  4  N.  Y.  Cr.  Eep.  429; 

157.  Mills  v  United  States  Printing  Co., 

Illinois.— Hey  v  Wilson,  232  111.  91  N.  Y.  Suppl.  185,  99  App.  Div. 

389,  83  N.  E.  928,  122  Am.  St.  Eep.  605,  (in  which  it  was  said:  "If 

119,  16  L.  E.  A.  N.  S.  85.  this  be  illegal,  where  can  we  draw  the 

Montana. — Lindsay  v  Montana  line  so  as  to  countenance  association 

Federation  of  Labor,  37  Mont.  264,  to  insure  united  and  therefore  ef- 

96  Pac.  127,  127  Am.  St.  Eep.  722.  fective  action  to  right  what  seems 

New  Jersey. — Alfred   W.   Booth   &  wrong,  or  to  correct  what  seems  an 
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This  is  the  so-called  "primary  boycott,28  and  in  furtherance  thereof 
it  is  lawful  to  circulate  notices  among  the  members  of  the 
union  to  cease  patronizing1  one  with  whom  they  have  a  trade 
dispute,29  and  to  announce  their  intention  to  carry  their  agreement 
into  effect.80  For  instance  if  an  employer  of  labor  refuses  to  em- 
ploy union  men,  the  union  has  a  right  to  say  that  its  members  will 
not  patronize  him.81  A  combination  between  persons  merely  to 
regulate  their  own  conduct  and  affairs  is  allowable,  and  a  lawful 


abuse,  or  to  mark  disapproval  of  some 
policy  in  the  every  day  affairs  of  our 
social  life?  The  protest  of  one  under 
threat  of  abstention  may  be  unheeded 
in  view  of  the  slightness  of  the  pen- 
alty, when  a  like  protest  of  many, 
with  similar  threat  is  effective;  and 
only  because  the  penalty  is  too  great 
to  pay.  Lawful  and  concerted  pro- 
test can  regulate  many  things  within 
the  law  without  invoking  paternal 
government.") 

Pennsylvania. — Patterson  v  Build- 
ing Trades  Council,  11  Pa.  Dist.  Eep. 
505;  Brace  Bros,  v  Evans,  5  Pa.  Co. 
Ct.  163,  3  Corp.  &  By.  L.  J.  561. 

United  States. — Toledo  etc.  E.  Co. 
v  Pennsylvania  Co.,  54  Fed.  730,  19 
L.  E.  A.  387,  5  Inters.  Com.  Eep.  522 ; 
Casey  v  Cincinnati  Typographical 
Union,  45  Fed.  135,  12  L.  E.  A.  193. 
See  also  State  v  Glidden,  55  Conn.  46, 
8  Atl.  890,  3  Am.  St.  Eep.  23,  (in 
which  it  was  said  that  if  boycotting 
is  passive  merely — a  let-alone  policy; 
a  withdrawal  of  all  business  relations, 
intercourse  and  fellowship,  it  seems 
that  there  is  nothing  criminal  in  it) ; 
and  the  following  cases  which  support 
the  text  by  analogy,  Bohn  Mfg.  Co,  v 
Hollis,  54  Minn.  223,  55  N.  W.  1119, 
21  L.  E.  A.  337,  40  Am.  St.  Eep. 
319;  holding  that  it  is  lawful  for  a 
number  of  retail  lumber  dealers  to 
form  a  vountary  association,  by 
which  they  mutually  agreed  that  they 


would  not  deal  with  any  manufac- 
turer or  wholesale  dealer  who  should 
sell  lumber  directly  to  consumers  not 
dealers  at  any  point  where  a  member 
of  the  association  was  carrying  on  a 
retail  yard,  and  to  provide  in  their 
by-laws  that  whenever  any  wholesale 
dealer  or  manufacturer  made  any 
such  sale,  their  secretary  should  noti- 
fy all  members  of  that  fact;  Ma- 
cauley  v  Tierney,  19  E.  I.  255,  33  Atl. 
5,  37  L.  E.  A.  455,  holding  that  an 
agreement  among  the  members  of  an 
association  not  to  deal  with  wholesale 
dealers  who  sold  those  not  members 
of  the  association,  and  the  sending 
of  notices  to  that  end  to  the  whole- 
salers is  not  a  conspiracy;  the  object 
of  the  combination,  it  was  said  is 
lawful  and  the  means  adopted  for  its 
accomplishment  are  not  unlawful  and 
the  fact  of  combination  is  wholly  im- 
material. 

28  Pierce  v  Stablemen's  Union, 
(Cal.)  103  Pa.  323. 

28  Hey  v  Wilson,  232  111.  389,  83 
N.  E.  928,  122  Am.  St.  Eep.  119,  16 
L.  E.  A.  N.  S.  85. 

80  Toledo    etc.    E.    Co.    v    Pennsyl- 
vania Co.,  54  Fed.  730,  19  L.  E.  A. 
387,  5  Inters.  Com.  Eep.  522. 

81  Casey  v  Cincinnati  Typographical 
Union,  45  Fed.  135,  12  L.  E.  A.  193; 
Brace  Bros,  v  Evans,  5  Pa.   Co.   Ct. 
163,  3  Ey.  &  Corp.  L.  J.  561. 
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combination  though  others  may  be  indirectly  affected  thereby.82  And 
the  fact  that  the  execution  of  the  agreement  may  tend  to  diminish 
the  profits  of  the  party  against  whom  such  act  is  aimed  does  not 
render  the  participants  liable  to  a  prosecution  for  a  criminal  con- 
spiracy, *  or  to  a  suit  for  injunction.84  Even  though  he  sustain 
financial  loss,  he  will  be  without  remedy,  either  in  a  court  of  law  or 
a  court  of  equity.85  So  long  as  the  primary  object  of  the  combin- 
ation is  to  advance  its  own  interests  and  not  to  inflict  harm  on  the 
person  against  whom  it  is  directed,  it  is  not  possible  to  see  how  any 
claim  of  illegality  could  be  sustained.  Indeed,  the  analogy  between 
combinations  of  the  character  under  consideration  and  justifiable 
strikes  is  perfect.  In  the  former,  there  is  a  withholding  of  patron- 
age for  the  purpose  of  effecting  the  object  of  the  combination,  while 
in  the  latter  there  is  a  withholding  of  labor  to  effect  such  object,  and 
the  legality  of  the  latter  combination  is  nowhere  questioned.36  In 
this  connection,  it  may  be  stated  that  the  distinction  between  these 
combinations  and  boycotts  within  the  definition  adopted  in  the  pre- 
ceding chapter  is  clear  and  well-defined.  Here  the  dispute  is  con- 
fined to  two  parties,  the  combination  and  the  person  against  whom 
it  is  directed ;  while  in  boycotts  as  will  subsequently  be  shown,  the 
object  of  the  combination  is  to  coerce  a  third  party  having  no  inter- 
est in  the  dispute  by  threats  of  injury  to  him,  to  compel  the  person 
against  whom  the  combination  is  directed  to  accede  to  its  demands. 

§  72.  — Persuading  others  to  withhold  patronage. 

In  a  preceding  chapter  it  has  been  shown  that  in  aid  of  a  lawful 
strike,  it  is  lawful  to  use  peaceable  persuasion  and  argument  to 
induce  other  workmen  in  the  employ  of  the  person  against  whom  the 
strike  has  been  declared,  and  not  bound  by  contract  for  a  definite 
term,  to  quit  his  service,  or  to  induce  other  workmen  not  in  his  em- 
ploy not  to  enter  his  service.87  There  is  practically  no  dissent  from 
this  doctrine,  and  by  parity  of  reasoning  it  is  not  unlawful  for  mem- 

82  Gray  v  Building  Trades  Council,  K  Mills    v    United    States    Printing 
91  Minn.  171,  97  N.  W.  663,  103  Am.  Co.,   91   N.   Y.   Suppl.    185,  99   App. 
St.  Eep.  477,  63  L.  E.  A.  753.  Div.  605.     And  see  Alfred  W.  Booth 

83  People    v    McFarlin,    89    N.    Y.  &  Bro.  v  Burgess,  72  N.  J.  Eq.  181, 
Suppl.   597,  43  Misc.   591;   People  v  65  Atl.  233. 

Kostka,  4  N.  Y.  Cr.  Eep.  429. 

« Pierce     v      Stablemen's     Union,  86See   suPra'     ChaPter  IV  8trikes' 

(Cal.)    103   Pac.   324,   and  see   cases  **  See   supra.     Chapter   V   Acts   in 

cited  in  the  first  note  in  this  section.  Furtherance  of  Strike,  Sections  60,  61. 
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bers  of  a  union,88  or  their  sympathizers,38  to  use  in  aid  of  a  justifiable 
strike,  peaceable  argument  and  persuasion  to  induce  customers  of  the 
person  against  whom  the  strike  is  in  operation  to  withhold  their  pa- 
tronage from  him  although  their  purpose  in  so  doing  is  to  injure  the 
business  of  their  former  employer  and  constrain  him  to  yield  to  their 
demands,40  and  the  same  rule  applies  where  the  employer  has  locked 
out  his  employes.*1  These  acts  may  be  consummated  by  direct  com- 
munication or  through  the  medium  of  the  press,  and  it  is  only  when 
the  combination  becomes  a  conspiracy  to  injure  by  threats  and  coer- 
cion the  property  rights  of  another,  that  the  power  of  the  courts 
can  be  invoked.42  The  vital  distinction  between  combinations  of 
this  character  and  boycotts,  is  that  here  no  coercion  is  present,  while 
as  was  heretofore  shown,  **  coercion  is  a  necessary  element  of  a  boy- 
cott. In  applying  the  principles  stated  it  has  been  held  that  the 
issuance  of  circulars  by  members  of  a  labor  union  notifying  persons 
engaged  in  the  trade,  of  controversies  existing  between  such  mem- 
bers and  their  employer  and  requesting  such  persons  not  to  deal  with 
the  employer  is  not  unlawful  and  will  not  be  enjoined,  where  no  in- 
timidation or  violence  is  used.44  Especially  is  this  true,  where  the 
employer  is  one  of  a  combination  of  manufacturers  who  have  entered 
into  an  agreement  to  discharge  all  persons  in  their  employ,  connect- 
ed with  defendants'  union  unless  they  recede  from  the  demands 
made  upon  one  of  the  employers'  association.  If  defendants  were 

88  J.  F.  Parkinson  Co.  v  Building  Trades  Council,  154  Cal.  581,  98  Pae. 
Trades  Council,  154  Cal.  581,  98  Pac.  1027,  21  L.  E.  A.  N.  S.  550,  (Per 
1027,  21  L.  E.  A.  N.  S.  550,  (Per  Shaw  J.). 

Shaw     J);     Pierce     v     Stablemen 'a  «  See  Sinsheimer  v  United  Garment 

Umon,    (Cal.),    103    Pac.    323,    327;  Workerg  of  ^^  ??  Hun            2g 

American    Federation     of    Labor    v  N    Y    SUDD!    321 

Buck  Stove  and  Eange  Company,  37 

Wash.  Law  Eep.  154;  Cohen  v  United  "American  Federation  of  Labor  v 

Garment   Workers,   72   N.   Y.   Suppl.  Buck  and  Ean^e  ComPany>  3?  Wash. 

341,   35   Misc.    748;    Mills   v   United 

States  Printing  Co.,  91  N.  Y.  Suppl.  43  See  Chapter  VI,  Origin,  Definition, 

185,    99    App.    Div.    605;    Butterick  Classes    and    Elements    of    Boycotts, 

Pub.  Co.  v  Typographical  Union  No.  Section  69. 

23,  100  N.  Y.  Suppl.  292,  50  Misc.l.  "Sinsheimer     v     United     Garment 

And  see  supra  as  clearly  sustaining  Workers   of   America,    77    Hun.    225, 

this  doctrine,  sections  22,  69.  28   N.   Y.   Suppl.   321    (reversing   26 

89 Foster  v  Eetail  Clerks'  Ass'n,  78  N.  Y.  Suppl.  152);   Cohen  v  United 

N.  Y.  Suppl.  860,  39  Misc.  48.  Garment    workers,    72    N.    Y.    Suppl. 

40  J.    F.   Parkinson   Co   v   Building  341,  35  Misc.  748. 
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guilty  of  any  violation  of  law,  plaintiffs  were  equally  implicated  and 
on  the  principle  that  plaintiff  must  come  into  equity  with  clean 
hands,  would  have  no  right  to  the  intervention  of  a  court  of  equity.45 
So  it  has  been  held  that  the  circulation  by  members  of  a  labor  union, 
acting  in  concert,  of  circulars  stating  certain  facts  and  requesting 
every  member  and  all  other  justly  thinking  persons  not  to  buy  goods 
from  a  person  therein  designated,  and  the  putting  up  of  posters 
having  on  them  the  words  "Scab  Labor!  Don't  Patronize!"  (the 
complaining  witness)  is  not  a  criminal  conspiracy  within  a  statute 
making  it  a  misdemeanor  for  two  or  more  persons  to  conspire  to 
prevent  another  from  exercising  a  lawful  trade  or  calling  or  doing 
any  other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfer- 
ing or  threatening  to  interfere  with  tools,  implements  or  property 
used  by  such  person.  Labor  organizations,  it  was  said,  have  a  right 
to  appeal  to  the  community  and  request  that  they  withhold  pa- 
tronage from  one  who  does  not  give  fair  compensation  for  labor.48 
On  the  other  hand,  if  the  strike  is  itself  unlawful,  the  use  of  peace- 
able persuasion  to  induce  customers  or  prospective  customers  to 
withhold  their  patronage  is  unlawful.  If  the  object  sought  to  be 
gained  is  unlawful  it  is  immaterial  what  means  may  be  used  to 
effect  it.47  Thus  it  has  been  held  that  an  injunction  will  issue 
against  a  labor  union  and  its  officers  to  restrain  them  from  persuad- 
ing or  inducing  persons  or  corporations  not  to  deal  with  it  because 
it  employs  non-union  workmen  or  refuses  to  be  unionized.48  And 
even  in  case  of  a  lawful  strike,  it  would  in  most  jurisdictions  be  un- 
lawful to  use  peaceable  persuasion  to  induce  customers  to  break 
their  contracts.49 

§  73.  Usual  methods  of  boycott  and  means  of  carrying  them  into 
effect — Introductory  statement. 

The  usual  methods  of  boycott  against  an  employer  of  labor,  are : 
1st.  Coercing  workmen  to  quit  his  employ,  or  not  to  enter  his  em- 

45  Sinsheimer     v     United     Garment  302. 

Workers,  77  Hun.  225,  28  N.  Y.  Suppl.  "  George  Jonas  Glass  Co.   v  Glass 

321.  Bottle  Blowers'  Ass'n,  72  N.   J.  L. 

"People  v  Eadt,  15  N.  Y.  Co.  Bep.  653,  66  Atl.  953;   Martin  v  McFall, 

174,  71  N.  Y.  Suppl.  846.  65  N.  J.  Eq.  92,  55  Atl.  465. 

"Martin  v  McFall,   65  N.   J.   Eq.  *»See    Supra    Chapter    V,    Acts    in 

92,  55  Atl.  465.     And  see  Jensen  v  Furtherance  of  Strike,  Section  59,  and 

Cooks   &   Waiters'   Union,   39   Wash.  Infra  Chapter  XVI,  Procuring  Breach 

531,  81  Pac.  1069,  4  L.  E.  A.  N.  S.  of  Contract. 
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ploy  in  order  that  he  may  be  deprived  of  the  element  of  labor  essen- 
tial to  a  going  concern. 

2nd.  The  coercing  of  his  customers  or  prospective  customers  to 
withhold  their  patronage  from  him. 

3rd.  The  coercing  of  persons  manufacturing  or  dealing  in  ma- 
terials or  products  necessary  to  the  carrying  on  of  his  business  not 
to  furnish  him  with  such  materials  or  products. 

4th.  The  coercing  of  independent  contractors,  who  have  engaged 
to  do  certain  work  for  him,  to  break  their  contracts. 

The  means  usually  adopted  to  carry  these  boycotts  into  effect 


1st.  The  use  of  force,  violence  or  intimidation  against  workmen 
who  would  otherwise  remain  in  or  enter  into  his  employ. 

2nd.  Causing  or  threatening  to  cause  injury  to  the  business  of  his 
customers  or  prospective  customers,  or  of  those  who  would  otherwise 
furnish  him  the  material  or  product  necessary  to  the  carrying  on  of 
his  business,  or  of  independent  contractors  who  have  engaged  to  do 
certain  work  for  him,  by  the  withholding  from  them  of  patron- 
age of  the  members  of  the  combination  or  of  others  persuaded  or 
coerced  by  them  into  so  doing. 

3rd.  Strikes  or  the  withholding  of  labor,  or  threats  to  strike  or 
withhold  labor  by  members  of  the  combination  engaged  in  the  boy- 
cott, from  customers  or  prospective  customers  of  the  party  boycotted, 
or  from  those  manufacturing  or  dealing  in  the  material  or  product 
essential  to  the  carrying  on  of  his  business,  or  from  independent 
contractors  who  have  engaged  to  do  certain  work  for  him. 

4th.  The  imposition  of  or  threats  to  impose  fines  on  his  customers 
or  prospective  customers. 

5th.  The  use  of  force  or  violence  or  threats  thereof  against  his 
customers  or  prospective  customers. 

6th.  The  use  of  or  threats  to  use  force  or  violence  to  prevent 
others  than  members  of  the  combination  from  continuing  in  or  ac- 
cepting employment  from  such  customers  or  material  men,  or  in- 
dependent contractors. 

7th.  Sending  out  circulars  asking  the  public  to  "  boycott  "  the 
person  with  whom  the  combination  has  a  trade  dispute. 

8th.  Placing  the  person  with  whom  the  combination  has  a  trade 
dispute  on  the  "unfair"  list. 

9th.  The  coercion  incidental  to  the  imposition  of  or  threats  to  im- 
pose penalties  in  accordance  with  the  rules  and  by-laws  of  a  labor 
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union,  upon  its  members,  to  prevent  them  from  patronizing  or 
working  for  the  party  boycotted,  or  his  customers,  or  materialmen 
or  independent  contractors  who  are  under  contract  to  do  certain 
work  for  him.  The  matters  involved  in  this  ninth  subdivision  are 
considered  in  another  chapter.50 

§  74.  — Coercing  workmen  to  quit  a  person's  employ  or  not  to  enter 
his  employ." 

A  combination  to  injure  a  person 's  business  by  preventing  work- 
men in  his  employ  from  working  for  him,  or  to  prevent  workmen  not 
in  his  employ  but  willing  to  accept  employment  from  him  from  so 
doing,  by  the  use  of  force,  violence,  or  intimidation  is  an  unlawful 
conspiracy.53  And  it  is  not  material  that  the  workmen  against 
whom  such  unlawful  acts  are  directed  are  not  under  contract  to 
work  for  him.53  This  fact  could  only  be  of  importance  where  the 
means  used  to  effect  such  purpose  was  persuasion  or  peaceable 
argument.54  Acts  of  the  kind  under  consideration  have  been  charac- 
terized as  being  in  effect  the  issuance  by  a  self -constituted  tribunal 
of  an  injunction  unknown  to  any  recognized  law  and  which  no 
court  would  have  authority  to  grant.55  While  force  and  violence  are 


60  See  Infra  Chapter  XI,  Exercise  by 
Union      of      Disciplinary      Measures 
Against    Its    Members    as    Affecting 
Rights  of  Third  Parties. 

61  And  see  Infra,  this  chapter,  Sec- 
tions 91,  93,  100. 

82  California. — Pierce  v  Stablemen 's 
Union,  103  Pac.  363. 

Connecticut. — State  v  Stockford,  77 
Conn.  227,  58  Atl.  769,  107  Am.  St. 
Eep.  28. 

Kentucky. — Underbill  v  Murphy, 
117  Ky.  640,  78  S.  W.  482,  111  Am. 
St.  Eep.  262. 

Maryland. — My  Maryland  Lodge  v 
Adt.,  100  Md.  238,  56  Atl.  721,  68  L. 
E.  A.  252. 

Michigan. — Beck  v  Eailway  Team- 
sters' Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Eep. 
421,  42  L.  E.  A.  407. 

New  York. — Davis  v  Zimmerman, 
91  Hun.  409,  36  N.  Y.  Suppl.  303. 


Ohio. — New  York  etc.  E.  Co.  v  Wen- 
ger,  9  Ohio  Dec.  (Eeprint)  815. 

Vermont. — State  v  Stewart,  59  Vt. 
273,  9  Atl.  559,  59  Am.  Eep.  710. 

Wisconsin. — See  Badger  Brass  Mfg. 
Co.  v  Daly,  137  Wis.  601,  119  N.  W. 
328. 

United  States. — United  States  v 
Haggerty,  116  Fed.  550;  Eeinecke 
Coal  Co.  v  Wood,  112  Fed.  477; 
Elder  v  Whitesides,  72  Fed.  724. 
And  see  Carter  v  Fortney,  170  Fed. 
465. 

MVegelahn  v  Guntner,  167  Mass. 
92,  44  N.  E.  1077,  57  Am.  St.  Eep. 
458,  55  L.  E.  A.  72.  And  see  Frank 
v  Herold,  63  N.  J.  Eq.  443,  52  Atl. 
152. 

84  See  Infra  Chapter  XVI,  Procuring 
Breach  of  Contract. 

50  Otis  Steel  Co.  v  Local  Union  No. 
218,  110  Fed.  698. 
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very  frequently  used  as  the  means  of  rendering  this  form  of  boy- 
cott effective,  they  are  not  necessary  elements  thereof.  Intimida- 
tion will  be  sufficient.  It  is  considered  as  unlawful  as  violence 
itself.58  It  is  hardly  feasible  to  lay  down  any  general  rule  as  to 
what  constitutes  intimidation.  Each  case  depends  on  its  own  facts." 
The  term,  it  has  been  said,  must  receive  a  reasonable  and  sensible  in- 
terpretation according  to  the  circumstances  of  the  cases  as  they  arise 
from  time  to  time.58  It  is  perfectly  clear  however  that,  the  intimida- 
tion which  the  law  prohibits  is  not  limited  to  threats  of  violence  and 
bodily  harm.59  A  menacing  or  threatening  attitude  towards  those 
whom  it  is  sought  to  coerce,60  or  a  display  of  force,61  is  intimidation 
though  nothing  is  actually  said  or  done.  A  simple  request  to  do  or 
not  to  do  a  thing  made  by  one  or  more  of  a  body  of  strikers  under 
circumstances  calculated  to  carry  a  threatening  intimation  for  the 
purpose  of  preventing  laborers  from  working  is  intimidation. * 
Even  persuasion  and  entreaty  may  be  used  in  such  a  manner  with 
such  persistency  and  with  such  environments  as  to  amount  to  in- 
timidation.68 


"George  Jonas  Glass  Co.  v  Glass 
Blowers'  Ass'n,  72  N.  J.  Eq.  653,  66 
Atl.  953;  Parker  v.  Bricklayers' 
Union  No.  1,  10  Ohio  Dec.  (Eeprint) 
458,  21  W.  L.  B.  223;  State  Line  etc. 
E.  Co.  v  Brown,  11  Pa.  Dist.  Eep. 
509;  Union  Pac.  E.  Co.  v  Euef,  120 
Fed.  102. 

"Eoger  v  Evarts,  17  N.  Y.  Suppl. 
264. 

68  Lord  Coleridge  in  Gibson  v  Law- 
son,  (1891)  2  Q.  B.  545,  559,  65  L.  T. 
573. 

"Vegelahn  v  Guntner,  167  Mass. 
92,  44  N.  E.  1077,  57  Am.  St.  Eep. 
443,  35  L.  E.  A.  722;  People  v  Kos- 
tka,  4  N.  Y.  Cr.  Eep.  429;  O'Neil  v 
Behanna,  182  Pa.  St.  236,  37  Atl.  843, 
61  Am.  St.  Eep.  702,  38  L.  E.  A.  382 ; 
Temple  Iron  Co.  v  Cannanoski,  10 
Kulp  (Pa.)  37;  Allis- Chalmers  Co. 
v  Iron  Moulders'  Union,  150  Fed. 
155. 


80  People  v  Kostka,  4  N.  Y.  Cr.  Eep. 
419;  Foster  v  Eetail  Clerks'  Interna- 
tional Protective  Ass'n,  78  N.  Y. 
Suppl.  860,  39  Misc.  48;  Iron  Mould- 
ers' Union  v  Allis-Chalmers  Co.,  166 
Fed.  45;  20  L.  E.  A.  N.  S.  315;  Union 
Pacific  E.  Co.  v  Euef,  120  Fed.  102. 

"Humphreys  Mfg.  Co.  v  Matthias, 

12  Ohio  Dec.  N.  P.  517;  State  Line 
etc.  E.  Co.  v  Brown,  11  Pa.  Dist.  Eep. 
509;  Union  Pac.  E.  Co.  v  Euef,  120 
Fed.    102.     And    see    Hillenbrand    v 
Building    Trades    Council,    14    Ohio 
Dec.  N.  P.  628. 

88  Allis-Chalmers  Co.  v  Iron  Mould- 
ers' Union,  150  Fed.  155. 

^Eogers  v  Evarts,  17  N.  Y.  Suppl, 
264;  Eureka  Foundry  Co.  v  Lehker, 

13  Ohio   Dec.   N.   P.   398;    Goldfield 
Consolidated    Mines    Co.    v    Goldfield 
Miners'  Union,  159  Fed.  500;  Allis- 
Chalmers  Co.   v  Eeliable  Lodge,   111 
Fed.    264;    Otis    Steel    Co.    v    Local 
Union  No.  218,  110  Fed.  678. 
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§  75.  — Coercing  a  person's  customers  or  prospective  customers  to 
withhold  patronage  from  him. In  general. 

A  combination  of  workmen  formed  for  the  purpose  of  coercing 
the  customers  or  prospective  customers  of  one  against  whom  it  is 
directed  to  withhold  their  patronage  from  him  is  almost  universally 
held  to  be  an  unlawful  conspiracy.64  And  liability  for  injury  to 
one 's  business  by  coercing  his  patrons  and  customers  to  cease  to  pa- 
tronize him,  is  not  dependent  on  the  fact  that  contract  relations  are 
thereby  disrupted.85  It  would  be  just  as  injurious  and  destructive 
to  his  business  to  prevent  him  from  obtaining  customers  with  whom 
he  could  enter  into  contracts,  as  to  interfere  by  unlawful  threats 
and  intimidation  and  cause  existing  relations  to  be  broken.  It  is 
his  business  as  a  whole  that  the  law  protects  and  not  some  particu- 
lar transaction  involved  therein.68 

§  76. By  threatening  loss  of  patronage  to  them.67 

According  to  the  great  weight  of  authority  it  is  an  unlawful  con- 
spiracy for  a  combination  of  workmen  to  combine  to  coerce  one's 
customers  or  prospective  customers  to  withhold  their  patronage  from 
him  by  threats  that  in  case  they  fail  or  refuse  to  do  so,  the  combin- 
ation will  in  turn  cause  injury  to  their  business  by  causing  loss  of 
patronage.68  And  according  to  the  weight  of  authority,  the  rule  is 

64  See  the  four  sections  immediate-  Eep.  28 ;   State  v  Glidden,  55  Conn, 
ly  following  and  see  sections  91,  93,  46,  8  Atl.  890,  3  Am.  St.  Eep.  23. 
101,  102,  103,  104.  District  of  Columbia. — Buck  Stove 

65  Hey  v  Wilson,  232  111.  389,  83  N.  &  Eange  Co.  v  American  Federation 
E.  928,  122  Am.  St.  Eep.  119,  16  L.  of  Labor,  35  Wash.  L.  Eep.  707,  70 
E.    A.    N.    S.    85;    Gray   v    Building  Alb.  L.  J.  8,  (affirmed  in  37  Wash.  L. 
Trades  Council,  91  Minn.  180,  97  N.  Eep.  154). 

W.   666,    103   Am.   St.   Eep.   477,   63  Illinois.— Hey    v    Wilson,    232    111. 

L.  E.   A.   753;   Jersey  City  Printing  389,  83  N.  E.  928,  122  Am.  St.  Eep. 

Co.  v  Cassidy,  63  N.  J.  Eq.  759,  53  119,  16  L.  E.  A.  N.  S.  85;  Piano  & 

Atl.  230.     And  see  Lohse  Patent  Door  Organ  Workers'  International  Union 

Co.  v  Fuelle,  215  Mo.  421,  114  S.  W.  of  America  v  Piano  &  Organ  Supply 

997,  22  L.  E.  A.  N.  S.  607.  Co.,  124  111.  App.  350. 

68  Gray    v    Building    Trades    Union  Maryland. — My  Maryland  Lodge  v 

Council,  91  Minn.  171,  97  N.  W.  663,  Adt,  100  Md.  238,  59  Atl.  721,  68  L. 

103  Am.  St.  Eep.  497,  63  L.  E.  A.  E.  A.  242. 

753.  Michigan. — Beck  v  Eailway  Team- 

67  See  also  Infra  this  chapter,  sec-  sters'    Protective    Union,    118    Mich, 

tions  91,  93,   101,   102.  497,  77  N.  W.   13,  42  L.  E.  A.  407, 

88  Connecticut. — State    v    Stockf  ord,  74  Am.  St.  Eep.  441. 

77  Conn.  227,  58  Atl.  769,  107  Am.  St.  Minnesota  . — Gray  v    Building 
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the  same  whether  the  threatened  loss  of  patronage  is  to  be  caused 
by  the  use  of  coercion  to  induce  others  than  those  who  are  members 
of  the  combination  to  withhold  their  patronage  from  such  custom- 
ers,68 or  merely  by  the  withholding  of  their  patronage  from  them 
by  the  members  of  the  combination,70  and  it  has  been  said  that  acts 
of  the  character  under  consideration  are  not  authorized  by  a  statute 


Trades  Council,  91  Minn.  171,  97  N. 
W.  663,  103  Am.  St.  Eep.  497,  63  L. 
B.  A.  753;  Trevor  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  1118. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  953;  Barr  v 
Essex  Trade  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881.  And  see  Martin  v 
McFall,  65  N.  J.  Eq.  92,  55  Atl.  465; 
Dressier  v  Sellers,  27  N.  J.  L.  174. 

Neveda. — Branson  v  Industrial 
Workers  of  the  World,  95  Pac.  354. 

New  York. — Mathews  v  Shankland, 
56  N.  Y.  Suppl.  123,  25  Misc.  604. 
See  also  Butterick  Pub.  Co.  v  Typo- 
graphical Union,  No.  6,  100  N.  Y. 
Suppl.  292,  50  Misc.  1. 

Ohio. — Moores  v  Bricklayers '  Union, 
10  Ohio  Dec.  (Keprint)  645,  23  W. 
L.  B.  48. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  63  Atl.  585,  12  L. 
E.  A.  N.  S.  252,  112  Am.  St.  Eep. 
272;  Brace  Bros,  v  Evans,  5  Pa.  Co. 
Ct.  163,  3  Ey.  &  Corp.  L.  J.  561. 

Virginia. — Crump  v  Com,  84  Va. 
927,  6  S.  E.  620,  10  Am.  St.  Eep.  895. 

United  States. — Callan  v  Wilson, 
127  U.  S.  540,  8  Sup.  Ct.  1301,  32  L. 
ed.  223;  Eocky  Mountain  Bell  Tel. 
Co.  v  Montana  Federation  of  Labor, 
156  Fed.  810;  Loewe  v  Lawlor,  139 
Fed.  71;  Hopkins  v  Oxley  Stave  Co., 
83  Fed  912,  28  C.  C.  A.  99;  Casey  v 
Cincinnati  Typographical  Union,  45 
Fed.  135,  12  L.  E.  A.  193;  Old  Do- 
minion Steamship  Co.  v  McKenna,  30 


Fed.  48.  See  also  Seattle  Brewing 
Co.  v  Hansen,  144  Fed.  1011. 

wSee  cases  cited  in  preceding  note. 

70  Connecticut. — State  v  Glidden,  55 
Conn.  46,  3  Am.  St.  Eep.  23,  8  Atl. 
890.  See  also  State  v  Stockford,  77 
Conn.  237,  58  Atl.  769,  107  Am.  St. 
Eep.  28. 

District  of  Columbia. — Buck  Stove 
&  Eange  Co.  v  American  Federation 
of  Labor,  35  Wash.  L.  Eep.  797,  70 
Alb.  L.  J.  8. 

Illinois. — Hey  v  Wilson,  232  111. 
389,  83  N.  E.  928,  122  Am.  St.  Eep. 
119,  16  L.  E.  A.  N.  S.  85. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  593;  Barr  v 
Essex  Trade  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881. 

New  York. — Mathews  v  Shankland, 
56  N.  Y.  Suppl.  123,  25  Misc.  604. 

Virginia. — Crump  v  Com,  84  Va. 
927,  6  S.  E.  620,  10  Am.  St.  Eep. 
895. 

United  States. — Eocky  Mountain 
Bell  Telephone  Co.  v  Montana  Fed- 
eration of  Labor,  156  Fed.  809; 
Loewe  v  California  State  Federation 
of  Labor,  139  Fed.  71;  Hopkins  v 
Oxley  Stave  Co.,  83  Fed.  912,  28  C. 
C.  A.  99;  Casey  v  Cincinnatti  Typo- 
graphical Union,  45  Fed.  135,  12  L. 
E.  A.  193.  And  see  Callan  v  Wilson, 
127  U.  S.  540,  8  Sup.  Ct.  1301,  32  L. 
Ed.  223. 

See  also  as  sustaining  this  view, 
analogous  cases  in  the  following  sec- 
tion. 
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making  it  lawful  for  persons  to  combine  to  persuade  by  peaceable 
means  any  person  or  persons  to  enter  into  any  combination  for  or 
against  leaving  or  entering  into  the  employment  of  any  person." 
There  are  however  a  few  decisions  of  very  recent  date  which  are  not 
in  accord  with  those  just  cited,  the  view  taken  being  that  a  combin- 
ation of  workmen  who  have  a  trade  dispute  with  their  employer, 
may  request  of  another  that  he  withdraw  his  patronage  from  the  em- 
ployer and  may  use  the  moral  intimidation  and  coercion  of  threaten- 
ing loss  of  patronage  to  him,  if  he  refuse  to  do  so.72  In  one  of  these 
cases  it  was  said:  The  California  court  recognizes  no  distinction 
between  the  primary  and  secondary  boycott.  Each  rests  upon  the 
right  of  the  union  to  withdraw  its  patronage  from  any  employer  and 
to  induce  by  fair  means  any  and  all  persons  to  do  the  same,  and  in 
exercise  of  those  means,  as  the  unions  would  have  the  unquestioned 
right  to  withhold  their  patronage  from  a  third  person  who  continued 
to  deal  with  their  employer,  so  they  have  the  unquestioned  right  to 
notify  such  third  person  that  they  will  withdraw  their  patronage 
if  he  continues  so  to  deal.78  The  reasons  hereinafter  considered,7* 
for  holding  boycotts  unlawful,  make  it  highly  improbable  that  the 
doctrine  established  by  the  few  isolated  cases  holding  them  lawful 
will  ever  obtain  any  permanent  foothold  in  the  jurisprudence  of  this 
or  any  other  country. 

§  77. By  strikes  or  withholding  of  labor  or  threats  thereof.75 

While  the  decisions  are  not  entirely  harmonious,  the  great  weight 
of  authority  is  to  the  effect  that  organized  labor's  right  of  coercion 
and  compulsion  by  strikes  or  withholding  labor  or  threats  thereof  is 
limited  to  strikes  or  withholding  of  labor  or  threats  thereof  against 
persons  with  whom  the  combination  has  a  trade  dispute.76  In  con- 
sequence the  use  of  such  means  against  one 's  customers  or  prospec- 

71  Barr  v  Essex  Trade  Council,  53  73  Pierce      v      Stablemens'      Union 

N.  J.  Eq.  101,  30  Atl.  881.  (Cal.),  103  Pac.  323,  327. 

"Pierce     v     Stablemen's      Union,  7*See    Infra   this   chapter,    sections 
(Cal.)     103    Pac.     324;    Lindsay    v  84  to  89  inclusive. 
Montana    Federation    of    Labor,    37  75See  also  Infra  this  chapter,  sec- 
Mont.  264,  96  Pac.  127,  127  Am.  St.  tion  93. 

Eep.  722.     For  other  cases  supporting  76Pickett  v  Walsh,  192  Mass.  572, 

this    doctrine    by    analogy    see    cases  78  N.  E.  753,  116  Am.  St.  Eep.  272, 

cited  in  notes  81,  82,  83,  84,  of  the  6  L.  E.  A.  N.  S.  1007.     And  see  cases 

following  section.  cited  in  subsequent  notes  in  this  sec- 
tion. 
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tive  customers  in  order  to  coerce  them  to  compel  him  to  comply  with 
demands  made  on  him  by  the  combination,  is  an  unjustifiable  inter- 
ference with  the  rights  of  such  customers  or  prospective  customers.77 
An  attempt  to  injure  one  person  because  he  refuses  to  injure  an- 
other, is  without  just  cause  or  excuse  and  is  unlawful  even  though 
the  injury  is  inflicted  merely  by  concerted  quitting  of  employ- 
ment.78 And  it  is  likewise  held  an  unjustifiable  interference  with 
the  business  of  the  person  whom  it  is  thus  sought  to  coerce  into  com- 
pliance with  the  demands  of  the  combination.79  There  are  however 
decisions  which  are  squarely  in  conflict  with  the  views  herein  ex- 
pressed. In  a  recent  decision  of  the  Supreme  Court  of  California 
it  was  held  that  it  was  lawful  for  a  union  to  notify  customers  of  an 
employer  of  their  members  against  whom  a  strike  was  in  progress 
that  all  members  of  the  union  to  which  they  belonged  would  refuse 
to  handle  any  material  purchased  from  their  employer.80  In  this 
case  it  was  said  (a  majority  of  the  judges  concurring),  that  there 
is  no  material  distinction  so  far  as  the  lawfulness  of  the  act  is  con- 


77  Thomas  v  Cincinnati!  etc.  E.  Co. 
62  Fed.  803;  4  Inters.  Com.  Eep.  788; 
United  States  v  Cassidy,  67  Fed.  698. 

78  Thomas  v  Cincinnati  etc.  E.  Co., 
62  Fed.  803,  820,  4  Inters.  Com.  Eep. 
788. 

78  Illinois. — Purington  v  Hinchliff, 
219  111.  156,  76  N.  E.  47,  109  Am.  St. 
Eep.  322,  20  L.  E.  A.  N.  S.  824; 
Piano  &  Organ  Workers'  Union  v 
Piano  &  Organ  Supply  Co.,  124  111. 
App.  352. 

Minnesota  . — Gray  v  Building 
Trades  Council,  91  Minn.  171,  97  N. 
W.  663,  103  Am.  St.  Eep.  477,  63  L. 
E.  A.  753;  Trevor  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  1118. 

Missouri. — Lohse  Patent  Door  Co. 
v  Fuelle,  215  Mo.  421,  114  S.  W. 
997;  22  L.  E.  A.  N.  S.  607;  Charles 
A.  Olcott  Planing  Mill  Co.  v  Fuelle, 
114  S.  W.  1093. 

New  Jersey.— Alfred.  W.  Booth  & 
Bro.  v  Burgess,  72  N.  J.  Eq.  181,  65 
Atl.  226. 

Ohio. — Moores  v  Bricklayers '  Union 


23  W.  L.  B.   48,   10  Ohio  Dec    (Ee- 
print)   645. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  63  Atl.  585,  12  L. 
E.  A.  N.  S.  252,  112  Am.  St.  Eep. 
272;  Patterson  v  Building  Trades 
Council,  11  Pa.  Dist.  Eep.  500. 

United  States. — Shine  v  Fox  Bros. 
Mfg.  Co.,  156  Fed.  237,  86  C.  C.  A. 
311;  United  States  v  Cassidy,  67  Fed. 
698;  Thomas  v  Cincinnati  etc.  E.  Co. 
62  Fed.  803,  4  Inters.  Com.  Eep.  788. 

England. — Quinn  v  Leathern,  (1901) 
A.  C.  495,  70  L.  J.  P.  C.  76,  85  L. 
T.  289,  50  W.  E.  139,  65  J.  P. 
708;  Temperton  v  Eussell,  (1893)  1 
Q.  B.  715,  62  L.  J.  Q.  B.  412,  69  L. 
T.  78. 

Canada. — Metallic  Eoofing  Co.  v 
Jose,  12  Ont.  L.  Eep.  200  (reversed  on 
other  grounds  in  (1908)  A.  C.  514). 

80  J.  F.  Parkinson  Co.  v  Building 
Trades  Council,  154  Cal.  581,  98  Pac. 
1027,  21  L.  E.  A.  N.  S.  550. 
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cerned  between  the  withholding  of  labor  from  A  with  whom  the 
union  has  a  dispute  arising  out  of  his  treatment  of  union  labor,  and 
withholding  it  from  B  against  whom  they  have  no  other  grievance 
than  that  he  is  assisting  A  by  trading  with  him.  That  their  motive 
in  withholding  it  from  B  is  to  induce  A  to  accede  to  their  terms 
is  immaterial  even  if  it  be  conceded  that  there  is  anything  wrong 
in  such  motive.81  And  in  another  opinion  it  was  said  that  one  can- 
not be  said  to  be  'intimidated*  or  'coerced'  in  the  sense  of  compul- 
sion by  being  induced  to  forego  business  relations  with  A  rather 
than  lose  the  benefit  of  more  profitable  relations  with  B.w  So  in  a 
decision  of  the  Supreme  Court  of  South  Carolina  it  was  held  that 
where  a  dealer  in  raw  material  refused  to  hire  union  men  only  and 
discharge  non-union  men  in  his  employ,  members  of  the  union 
might  lawfully  publish  a  notice  in  a  newspaper  that  because  of  such 
dealers'  attitude  toward  organized  labor,  he  has  been  declared  un- 
fair and  that  no  union  carpenter  will  work  on  any  material  from 
his  shop  after  a  designated  date.  Such  a  combination  it  was  said 
is  not  a  boycott  within  the  ordinary  meaning  of  that  term.88 

§  78. By  imposing  or  threatening  to  impose  fines.8* 

The  imposition  by  a  combination  of  workmen  of  fines  on  a  person 's 
customers  for  buying  his  goods,  for  the  purpose  of  coercing  them  to 
withhold  patronage  from  him,  is  unlawful,85  and  likewise  threats  to 
impose  fines  with  that  purpose  in  view  would  be  unlawful. 

§  79. By  use  of  or  threats  to  use  force  or  violence.8' 

A  combination  of  workmen  for  the  purpose  of  using  or  threaten- 
ing to  use  force  or  violence  in  order  to  compel  his  customers  to  with- 
hold their  patronage  from  him  is  an  unlawful  conspiracy.87 


81Angelotte  J.  in  J.  F.  Parkinson  wPurington   v   Hinchliffe,    219   111. 

Co.  v  Building  Trades  Council,  154  Cal.  47,   76  N.  E.  47,   109  Am.  St.  Eep. 

581,  98  Pac.  1027,  1039,  21  L.  E.  A.  322,  2  L.  E.  A.  N.  S.  824. 

N.  S.  550.  86See  also  Infra  this  chapter,  sec- 

^Sloss  J.  on  J.  F.  Parkinson  Co.  v  tions  91,  103. 

Building    Trades    Council,    154    Cal.  87Beck  v  Eailway  Teamsters'  Pro- 

581,  98  Pac.  1027,  1039,  21  L.  E.  A.  tective  Union,   118  Mich.  497,  42  L. 

N.  S.  550.  E.  A.  407,  74  Am.  St.  Eep.  44;  But- 

88  State  v  Van  Pelt,  136  N.  C.  633,  terick     Pub.     Co.     v     Typographical 

49  S.  E.  177,  68  L.  E.  A.  760.  Union  No.  6,  100  N.  Y.  Suppl.  292, 

84  See  also  Infra  this  chapter,  sec-  50  Misc.  1.    And  see  Jordahl  v  Hay- 

tion  93.  da,  1  Cal.  App.  696,  82  Pac.  1079. 
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§  80.  — Coercing  dealers  in  material  or  products  necessary  to  a  per- 
son's business  from  selling  to  him.88 

It  is  an  unlawful  conspiracy  for  a  combination  of  workmen  to 
threaten  persons  dealing  in  a  certain  material  or  product  that  the 
combination  will  cause  strikes  in  their  places  of  business  if  they  sell 
their  material  or  product  to  one  to  whose  business  it  is  necessary, 
and  against  whom  the  boycott  is  directed.88 

§  81.  — Coercing  breach  of  contract  by  independent  contractor.90 
A  combination  of  workmen  the  object  of  which  is  to  compel  one 
with  whom  they  have  a  trade  dispute  to  accede  to  their  demands  by 
coercing  independent  contractors  who  have  engaged  to  do  certain 
work  for  him,  by  threats  of  strikes  in  their  places  of  business,81"1"  or 
of  other  acts  injurious  to  or  destructive  of  their  business,93  has  been 
held  to  constitute  an  unlawful  conspiracy. 

§  82.  — Sending  out  circulars  asking  public  to  "boycott"  persons 
named. 

The  word  "  boycott "  in  itself  has  been  said  to  imply  a  threat,94 
and  it  has  been  held  that  the  distribution  of  circulars  containing  a 
notice  to  "boycott"  a  firm  designated,  is  itself  an  act  of  intimida- 
tion, and  imports  that  customers  of  the  firm  will  be  treated  in  like 
manner,  if  they  continue  to  patronize  him.98 

§  83.  —Putting  on  "unfair"  list. 

As  in  nearly  all  questions  arising  out  of  trade  disputes  there  is 
some  conflict  of  authority  as  to  whether  the  publication  of  a  person 
as  "unfair"  to  organized  labor,  is  lawful.  Now  if  the  publication 

88  See  also  Infra  this  chapter,  sec-  54  N.  E.  924,  68  Am.  St.  Rep.  203,  43 

tion  93.  L.    R.    A.    797;    and    see    Enterprise 

88  Moores  v  Bricklayers  '  Union,  10  Foundry  Co.  v  Iron  Moulders '  Union, 

Ohio  Dec.    (Reprint)   648;   23  W.  L.  149  Mich.  311,  112  N.  W.  685,  13  L.  R. 

B.   48;    Temperton  v  Russel,    (1893)  A.  N.  S.  548. 

1  Q.  B.  715,  62  L.  J.  Q.  B.  412,  69  M  Brace  Bros,  v  Evans,  5  Pa.   Co. 

L.  T.  78.  Ct.   163,   3   Ry.   &  Corp.   L.   J.   561; 

90 See  also  Infra  this  chapter,  sec-  Dayton  Mfg.  Co.  v  Metal  Polishers' 

tion  93.  Union,  11  Ohio  Dec.  643. 

91'92Beattie   v   Callanan,    67   N.   Y.  ••Beck  v  Railway  Teamsters '  Pro- 

App.  Div.  558,  73  N.  Y.  Suppl.  518.  tective  Union,  118  Mich.  497,  77  N. 

And  see  Pickett  v  Walsh,  192  Mass.  W.  13,  74  Am.  St.  Rep.  44,  42  L.  R. 

572,  78  N.  E.  753,  116  Am.  St.  Rep.  A.  407.     And   see   Dayton   Mfg.    Co. 

272,  6  L.  R.  A.  N.  S.  1067.  v   Metal   Polishers'    Union,    11   Ohio 

08  Doremus  v  Hennessey,  176  111.  608,  Dec.  643. 
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was  made  in  furtherance  of  some  unlawful  act,  as  for  instance  an 
unlawful  strike,  it  would  be  unlawful  though  not  constituting  a  boy- 
cott, for  the  obvious  reason  that  means  not  unlawful  in  themselves 
cannot  be  employed  to  effect  an  unlawful  object,8'  and  it  has  accord- 
ingly been  held  that  where  workmen  strike  in  violation  of  their  con- 
tracts of  employment,  in  order  to  secure  something  to  which  they 
are  not  entitled  to  under  the  contract,  they  are  guilty  of  an  un- 
justifiable interference  with  the  employer's  business,  and  that  the 
placing  of  the  employer  on  the  " unfair"  list  is  unlawful."  Let  it 
be  supposed,  however,  that  the  publication  is  in  furtherance  of  a 
lawful  strike,  or  of  some  other  act  that  the  law  regards  as  proper. 
In  a  jurisdiction  where  it  is  held  lawful  for  a  combination  to  with- 
hold or  threaten  to  withhold  beneficial  business  relations  from  one 's 
customers  for  the  purpose  of  compelling  them  to  withhold  their  pa- 
tronage from  him,  such  publication  would  of  course  be  lawful,  even 
though  it  were  construed  as  importing  a  threat  by  the  combination 
publishing  it,  that  its  members  would  withhold  beneficial  business 
relations  from  any  one  having  business  relations  with  the  person 
published  as  unfair.98  But  in  the  great  majority  of  jurisdictions, 
such  a  threat  is  held  unlawful,  and  in  these  jurisdictions  the  legal- 
ity of  the  publication  must  depend  on  whether  it  is  to  be  construed 
merely  as  a  request  that  business  relations  be  withheld  from  the 
person  against  whom  the  publication  is  designed  to  operate,  or  as  a 
threat  that  those  disregarding  it,  will  in  turn  be  made  to  suffer  by 
the  withholding  from  them  of  business  relations  by  those  making 
the  publication.  If  -the  publication  is  to  be  regarded  as  a  request 
merely,  it  is  not  unlawful.  As  shown  in  another  section,  work- 
men who  have  a  legitimate  grievance  against  their  employer  may 
use  peaceable  persuasion  and  argument  to  induce  his  customers  or 
prospective  customers  to  withhold  their  patronage  from  him  in  order 
to  force  him  to  adjust  such  grievance."  But  according  to  one  deci- 
sion the  word  "unfair"  when  used  about  a  person  in  a  circular  dis- 


98  See  A.  E.  Barnes  &  Co.  v  Chicago  Trades  Council,  154  Cal.  581,  98  Pac. 

Typographical  Union,  232  111.  402,  83  1027,  21  L.  E.  A.  N.  S.  550;  Lind- 

N.  E.  932,  122  Am.  St.  Eep.  129,  14  say  v  Montana  Federation  of  Labor, 

L.  E.  A.  N.  S.  1150.  37  Mont.  264,  96  Pac.  127,  127  Am. 

St.  Eep.  722.     And  see  State  v  Van- 

07Eeynolds  v  Davis,  198  Mass.  294,  *  ,.     -,ofi  -v 

84  N.  E.  457,  1,  L.  E.  A.  N.  S.  162.  £*   ™ 

M  J.   F.   Parkinson   Co   v   Building  "  See  supra  this  chapter,  section  72. 
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tributed  to  those  dealing  in  the  kind  of  product  which  he  manu- 
factures has  a  distinct  meaning  "almost  in  the  nature  of  a  com- 
mand" not  to  deal  with  him,  and  that  the  issuing  of  such  circulars 
is  unlawful.1  And  in  another,  it  has  been  held  that  where  the  pub- 
lication in  a  labor  journal  of  the  name  of  a  manufacturer  as  "un- 
fair" does  not  stand  alone,  unconnected  with  any  other  conduct 
preceding  or  following  it,  but  is  one  of  several  steps  in  a  conspiracy 
to  injure  the  manufacturers  and  has  a  definite  meaning  and  in- 
struction to  the  members  of  the  union  and  is  the  basis  for  conduct  on 
their  part  which  interferes  with  the  manufacturer's  right  to  free- 
dom to  trade  with  whom  he  pleases  it  is  unlawful.*  It  is  not  be- 
lieved, however,  that  the  word  "unfair"  necessarily  imports  a 
threat.  If  it  is  shown  by  satisfactory  evidence  that  such  is  its  effect 
it  is  unlawful,8  though  no  direct  threats  are  used  in  connection  there- 
with/ but  otherwise  it  is  not.  What  is  believed  to  be  the  correct 
rule  has  been  stated  in  a  decision  of  the  Supreme  Court  of  Min- 
nesota as  follows:  "Whether  a  publication  of  the  character  under 
consideration  would  in  any  case  amount  to  a  threat  or  intimidation 
must  be  determined  from  all  the  facts  and  circumstances  of  each 
case.  Such  notice  might  have  special  significance  in  a  particular 
case,  and  have  no  meaning  in  another,  and  in  the  absence  of  any 
showing  that  it  was  intended  as  a  threat  or  intimidation,  an  in- 
junction against  the  further  giving  of  such  notices  should  not  be 
granted." 

§  84.  Considerations  from  which  unlawfulness  of  boycotts  deduced 
— Eights  invaded  by  boycotts. In  general. 

The  right  invaded  by  a  boycott  is  a  property  right.  A  person's 
business,  aside  from  the  money,  chattels,  plant,  or  other  tangible 


1  Seattle  Brewing  Co.  v  Hansen,  144 
Fed.  1011. 

8  Buck  Stove  &  Bange  Co.  v  Amer- 
ican Federation  of  Labor  (Dist.  Col.) 
35  Wash.  L.  Eep.  797,  70  Alb.  L.  J. 
8,  (affirmed  in  37  Wash.  L.  Eep.  154). 

8  Hey  v  Wilson,  232  111.  389,  83  N. 
E.  928,  122  Am.  St.  Rep.  119,  16  L. 
E.  A.  N.  S.  85;  Gray  v  Building 
Trades  Council,  91  Minn.  171,  97  N. 
W.  663,  103  Am.  St.  Eep.  497,  63  L. 
E.  A.  753. 


*  Hey  v  Wilson,  232  111.  389,  83  N. 
E.  928,  122  Am.  St.  Eep.  119,  16  L. 
E.  A.  N.  S.  85,  in  which  it  was  said 
that  if  notices  given  have  the  na- 
tural effect  of  exciting  reasonable 
fear  and  apprehension  of  injury  to 
the  business  on  the  part  of  those  to 
whom  they  are  given,  it  is  immaterial 
that  they  are  not  accompanied  by  di- 
rect threats. 

5  Gray  v  Building  Trades  Council, 
91  Minn.  171,  97  N.  W.  663,  103  Am. 
St.  Eep.  497,  63  L.  E.  A.  753. 
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property  employed  therein,  is,  in  every  sense  of  the  word  property, 
and  as  such  is,  if  lawful,  entitled  to  protection  from  all  unlawful 
interference,  whether  the  object  of  that  interference  be  to  compel 
customers  or  prospective  customers  to  refrain  from  patronizing  him, 
or  persons  dealing  in  material  or  products  necessary  to  his  business 
to  refrain  from  furnishing  him  therewith,  or  to  restrain  workmen 
from  furnishing  him  with  the  labor  necessary  to  such  business.' 


*  District  of  Columbia. — Buck  Stove 
&  Eange  Co.  v  Am.  Fed.  of  Labor,  35 
Wash.  L.  Eep.  797,  70  Alb.  L.  J.  8. 

Kentucky. — Underbill  v  Murphy, 
117  Ky.  640,  78  S.  W.  482,  111  Am. 
St.  Eep.  262,  in  which  it  was  said: 
"when  a  man  has,  by  years  of  toil 
and  fair  dealing  with  his  customers, 
built  up  a  valuable  business  and  good 
will,  he  is  as  much  entitled  to  pro- 
tection by  the  law  in  this  species  of 
property  as  in  the  home  that  shelters 
him,  or  the  coat  that  protects  him 
from  the  winter's  cold. " 

Michigan. — Beck  v  Eailway  Team- 
sters' Protective  Union,  118  Mich. 
497,  73  N.  W.  13,  74  Am.  St.  Eep.  44, 
42  L.  E.  A.  407. 

Minnesota  . — Gray  v  Building 
Trades  Council,  91  Minn.  180,  97  N. 
W.  666,  103  Am.  St.  Eep.  477,  63  L. 
E.  A.  753. 

Missouri. — Lohse  Patent  Door  Co. 
v  Fuelle,  215  Mo.  421,  114  S.  W. 
997,  22  L.  E.  A.  N.  S.  607. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n  of 
United  States  and  Canada,  72  N.  J. 
Eq.  653,  66  Atl.  953;  Barr  v  Essex 
Trade  Council,  53  N.  J.  Eq.  101,  30 
Atl.  881,  in  which  it  was  said: 
"One's  business  of  publishing  a  pa- 
per, with  the  incidents  of  its  cir- 
culation and  advertising,  is  as  much 
his  property  as  the  type  and  presses 
upon  which  the  paper  was  printed.  A 
harmful  interference  with  the  cir- 
culation and  the  advertising  in  the 


paper  is  therefore  an  injury  to  his 
property;"  Frank  v  Herold,  63  N. 
J.  Eq.  443,  52  Atl.  152,  in  which  it 
was  said  that  in  preventing  operatives 
from  continuing  to  work  for  com- 
plainant, a  manufacturer,  defendants 
inflicted  an  injury  upon  complainant 
in  respect  to  his  private  rights,  pre- 
cisely the  same  as  they  would  if  they 
broke,  interfered  with  or  clogged  the 
engine  that  drove  his  machinery." 

New  York. — New  York  Central 
Iron  Works  v  Brennan,  105  N.  Y. 
Suppl.  865;  Davis  v  Zimmerman,  91 
Hun.  489,  36  N.  Y.  Suppl.  303. 

Ohio. — Ohio  Foundry  Co.  v  Lehker, 
13  Ohio  Dec.  N.  P.  398. 

Oregon. — Longshore  Printing  and 
Publishing  Co.  v  Howell,  26  Ore.  527, 
38  Pac.  547,  28  L.  E.  A.  464,  46  Am. 
St.  Eep.  640. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  348;  63  Atl.  585,  112  Am. 
St.  Eep.  272,  12  L.  E.  A.  N.  S.  242; 
Brace  Bros,  v  Evans,  5  Pa.  Co.  Ct. 
163,  3  Ey.  &  Corp.  L.  J.  561. 

United  States. — Goldfield  Consoli- 
dated Mines  Co.  v  Goldfield  Miners' 
Union,  159  Fed.  500;  Sailors  Union 
of  the  Pacific  v  Hammond,  156  Fed. 
450,  in  which  it  was  said:  "The 
property  of  one  who  operates  vessels 
is  not  only  the  vessels,  but  the  busi- 
ness of  carrying  freight  and  passen- 
gers without  which  the  vessels  would 
lose  their  value.  The  right  to  oper- 
ate vessels  and  to  conduct  business,  is 
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The  right  to  conduct  a  business,  and  the  right  to  the  protection  of 
such  business  from  unlawful  interference  is  not  only  a  common 
law  right,7  but  is  also  a  right  guaranteed  by  the  organic  law  of 
state,8  and  federal  government,9  and  it  can  be  taken  away  only  by  the 
law  of  the  land,  or  interfered  with,  or  the  enjoyment  thereof  modi- 
fied, only  by  lawful  regulations  adopted  as  necessary  for  the  general 
public  welfare.10 

§  85. Where  the  obtaining  or  retaining  of  labor  necessary  to 

one's  business  is  prevented. 

Speaking  more  specifically,  where  the  boycott  is  to  coerce  workmen 
in  a  person's  employ  to  cease  working  for  him,  or  others  not  in  his 
employ  not  to  accept  employment  from  him,  the  primary  right  as- 
sailed is  the  right  of  an  employer  to  a  free  labor  market,  that  is  the 
right  to  have  labor  flow  freely  to  him,11  and  to  the  continuing  ser- 
vices of  those  who  accepted  employment  at  will  until  such  services 
are  terminated  by  the  free  act  of  one  or  the  other  party  to  the  em- 
ployment.12 In  other  words  it  is  the  right  to  determine  whom  he 
shall  employ,  and  to  employ  those  who  are  willing  to  work  for  him 
upon  such  terms  as  may  be  mutually  agreed  upon,  without  undue  in- 
terference on  the  part  of  others.13  This  right,  it  has  been  said, 

as  much  property  as  are  the  vessels  Brennan,  105  N.  Y.  Suppl.  865. 
themselves.     All  rights  which  are  in-          "Gray  v  Building  Trades  Council, 

cident  to  the  use,  enjoyment  and  dis-  91  Minn.  171,  97  N.  W.  663,  103  Am. 

position  of  tangible  things  are  prop-  St.  Eep.  977,  63  L.  E.  A.  750. 
erty ; ' '    United    States    v    Haggerty,          u  Jersey  City  Printing  Co.  v  Cas- 

116  Fed.  510;  American  Steel  &  Wire  sidy,  63  N.  J.  Eq.  759,  53  Atl.  230; 

Co.  v  Wire  Drawers'  &  Die  Makers'  Atkins  v  W.   &  A.   Fletcher  Co.,   65 

Union,  90  Fed.   608.     And  see  Hop-  N.  J.  Eq.  658,  55  Atl.   1074;   L.  D. 

kins  v  Oxley  Stave  Co.  83  Fed.  912,  Wilcutt   &  Sons   Co.   v  Driscoll,   200 

28  C.  C.  A.  99.  Mass.  110,  85  N.  E.  897;  Iron  Mould- 

7L.  D.  Wilcutt  &  Sons  Co.  v  Dris-  ers'  Union  v  Allis-Chalmers  Co.   166 

coll,  200  Mass.  110,  85  N.  E.  897.  Fed.  45,  20  L.  E.  A.  N.  S.  315. 

8 Underbill  v  Murphy,  117  Ky.  640,          "Iron    Moulders'    Union    v    Allis- 

78  S.  W.  482,  111  Am.  St.  Eep.  262;  Chalmers  Co.,  166  Fed.  45,  50,  20  L. 

Gray  v  Building  Trades  Council,  91  E.  A.  N.  S.  315. 
Minn.   180,  97  N.  W.  666,   103  Am.          M  Maryland. — My   Maryland  Lodge 

St.  Eep.  477,  63  L.  E.  A.  753;  Barr  v  v  Adt,  100  Md.  238,  59  Atl.  721,  68 

Essex  Trades  Council,  53  N.  J.  Eq.  L.  E.  A.  252. 

101,  30  Atl.  881;  New  York  Central          Massachusetts. — Vegelahn    v    Gunt- 

Iron   Works   v   Brennan,    105   N.   Y.  ner,  157  Mass.  92,  44  N.  E.  1077,  57 

Suppl.  865.  Am.  St.  Eep.  443,  35  L.  E.  A.  722. 

*  New  York  Central  Iron  Works  v          Michigan. — Beck  v  Eailway  Team- 
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must  be  maintained  or  personal  liberty  is  a  delusion."  It  has 
sometimes  been  referred  to  as  a  "probable  expectancy/'  B  and  its 
distinguishing  feature  is  that  it  is  an  interest  which  one  person  has 
in  the  freedom  of  another.18  The  right  to  buy  labor  and  the  right 
to  sell  labor  are  recognized  by  the  law,  and  their  enjoyment  is 
greatly  impaired  or  destroyed  unless  freedom  in  the  labor  market 
on  both  sides  of  the  labor  market  is  maintained.17  This  right  of  the 
employer  to  a  free  labor  market,  like  the  vast  majority  of  rights 
in  a  highly  complex  civilization  is  by  no  means  absolute.  This  is 
shown  in  another  chapter.18  But  while  it  is  not  absolute,  its  status 
is  such  that  it  will  be  protected  from  the  boycott.  The  law  under- 
takes to  insure  to  an  employer  of  labor,  not  only  that  he  may  em- 
ploy whom  he  pleases,  but  that  all  who  wish  to  be  employed  by  him 
may  enter  into  and  remain  in  such  employment  freely,  without 
threats  of  harm,  without  unreasonable  molestation  and  annoyance 
from  the  words,  actions  or  other  conduct  of  any  other  persons  act- 
ing in  combination.  And  the  right  under  consideration  must  be 
recognized  to  the  same  extent  by  courts  of  law  and  equity  and  pro- 
tected by  substantially  the  same  rules." 


sters'  Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Kep. 
44,  42  L.  E.  A.  407. 

New  Jersey. — Barr  v  Essex  Trades 
Council,  53  N.  J.  Eq.  101,  30  Atl. 
801. 

New  York. — New  York  Cent.  Iron 
Works  v  Brennan,  105  N.  Y.  Suppl. 
865;  Master  Stevedores  Ass'n  v 
Walsh,  2  Daly  1. 

Ohio. — State  v  Bateman,  10  Ohio 
Dec  68. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  63  Atl.  585,  12  L. 
E.  A.  N.  S.  242,  112  Am.  St.  Eep. 
272;  Temple  Iron  Co.  v  Carmanoski, 
10  Kulp  (Pa.)  39. 

Virginia. — Crump  v  Com,  84  Va. 
941,  6  S.  E.  620,  10  Am.  St.  Eep. 
895. 


United  States. — United  States  v 
Kane,  23  Fed.  748. 

"My  Maryland  Lodge  v  Adt,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A. 
252 ;  Beck  v  Eailway  Teamsters '  Pro- 
tective Union,  118  Mich.  497,  73  N. 
W.  13,  74  Am.  St.  Eep.  44,  42  L.  E. 
A.  407. 

"Jersey  City  Printing  Co.  v  Cas- 
sidy,  63  N.  J.  Eq.  759,  53  Atl.  230. 

"Jersey  City  Printing  Co.  v  Cas- 
sidy,  63  N.  J.  Eq.  759,  53  Atl.  230; 
Atkins  v  W.  &  A.  Fletcher  Co.,  65  N. 
J.  Eq.  658,  55  Atl.  1074. 

"Atkins  v  W.  &  A.  Fletcher  Co. 
65  N.  J.  Eq.  658,  55  Atl.  1074. 

18  See   Infra   Chapter  XI,   Exercise 
~by    Union   of   Disciplinary   Measures 
Against    Its   Members    as    Affecting 
Eights  of  Third  Parties,  Section  150. 

19  Jersey   City  Printing  Co.   v  Caa- 
sidy,  63  N.  J.    Eq.  759,  53  Atl.  230. 
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§  86. Where  one's  customers  or  materialmen  are  prevented 

from  dealing  with  him. 

Similarly  where  the  effect  of  the  boycott  is  to  coerce  customers  or 
prospective  customers  into  withholding  patronage  from  the  party 
boycotted,  or  dealers  in  material  or  products  necessary  to  his  busi- 
ness from  furnishing  them  to  him,  the  primary  right  assailed,  is  his 
right  to  a  free  market  for  the  purchase  and  sale  of  commodities, 
that  is,  to  have  such  customers,  materialmen,  etc.,  left  free  to  deal 
with  him  or  not  as  they  may  elect.20  The  tort  committed  by  the 
violation  of  the  right  consists  in  coercing  the  market,  i.  e.,  inter- 
fering with  the  right  of  the  particular  dealer  to  enjoy  the  advan- 
tages of  freedom  to  deal  with  him  on  the  part  of  all  who  may  vol- 
untarily desire  to  do  so.21"22  As  in  the  case  of  the  free  labor  market, 
the  particular  right  under  consideration  must  be  recognized  to  the 
same  extent  by  courts  of  law  and  courts  of  equity,  and  protected  by 
substantially  the  same  rules.28 

§  87. Where  breach  of  contract  by  independent  contractor 

working  for  him  is  procured. 

Where  a  breach  of  contract  by  an  independent  contractor  with 
the  party  boycotted  is  induced,  the  specific  right  invaded  is  a  prop- 
erty interest  in  the  contract,  which  he  is  entitled  to  have  protected 
against  any  intentional  interference  by  third  persons  not  acting  in 
the  exercise  of  an  equal  or  superior  right.24 

§  88.  — Acts  lawful  for  individual  not  necessarily  lawful  for  com- 
bination. 

As  was  shown  in  a  previous  chapter,  the  great  weight  of  author- 
ity is  to  the  effect  that  while  the  act  of  an  individual  may  not  be 
unlawful,  yet  the  same  act  when  committed  by  a  combination  of  in- 
dividuals may  be  unlawful  both  in  the  sense  of  rendering  the  mem- 
bers of  the  combination  liable  to  a  criminal  prosecution  and  to  an 
action  on  the  case  for  damages  or  to  injunctive  process,  and  that 
too,  though  the  act  for  the  commission  of  which  the  combination 
was  formed  is  one  which  an  individual  would  have  the  absolute 

20  Alfred  W.  Booth  &  Bro.  v  Bur-  Jersey  City  Printing  Co.  v  Cassidy, 

gess,  72  N.  J.  Eq.  181,  65  Atl.  226;  63  N.  J.  Eq.  759,  53  Atl.  233. 
Barr  v  Essex  Trade  Council,  53  N.  J.          ^  Jersey  City  Printing  Co.  v  Cas- 

Eq.  101,  30  Atl.  801.  sidy,  63  N.  J.  Eq.  759,  53  Atl.  455. 

*•*  Alfred  W.  Booth  &  Bro.  v  Bur-          »  See  generally  Infra  Chapter  XVI, 

gess,  72  N.  J.  Eq.  181,  65  Atl.  226;  Procuring  Breach  of  Contract. 
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right  to  commit.  The  basis  of  this  doctrine  is  that  an  organized 
body  of  men  working  together  can  produce  results  very  different 
from  those  which  can  be  produced  by  an  individual  without  assist- 
ance, because  of  the  greater  power  of  coercion  on  the  part  of  the 
combination,  and  such  combination  may  make  dangerous  and  op- 
pressive, that  which  if  it  proceeded  from  a  single  person  would  be 
otherwise,  and  the  very  fact  of  the  combination  may  show  that  the 
object  is  simply  to  do  harm  and  not  to  exercise  one's  own  just 
rights.  The  result  of  this  greater  power  of  coercion  on  the  part 
of  a  combination  is  that  what  is  lawful  for  an  individual  is  not  the 
test  of  what  is  lawful  for  a  combination  of  individuals.  The  true 
test  is  the  motive  for  combining  or  what  amounts  to  the  same 
thing  the  nature  of  the  object  to  be  attained  as  a  consequence  of 
the  act.  Where  an  act  would  be  lawful  if  done  by  an  individual, 
it  will  be  lawful  if  done  by  a  combination  provided  they  have  no 
unlawful  object  in  view,  but  such  combinations  are  unlawful, 
though  the  acts  when  done  by  an  individual  would  be  innocent, 
when  the  acts  are  committed  with  malice,  i.  e.,  with  the  inten- 
tion to  injure  another  or  the  public  without  just  cause  or  excuse. 
And  just  cause  or  excuse  exists  only  where  the  injury  inflicted  is 
the  means  to  some  end  legitimately  desired,  and  incidental  thereto, 
and  is  not  the  result  of  a  specific  intent  and  imediate  purpose  of 
injury  to  others  that  benefit  may  ultimately  come  to  the  members 
of  the  combination.  It  is  entirely  wanting,  when  the  immmediate 
purpose  of  the  combination  is  to  inflict  injury  on  others,  and  the 
benefit,  if  any,  to  result  to  the  combination  is  indirect  or  remote.25  In 
a  decision  which  attracted  widespread  attention,  it  was  contended 
that  it  cannot  be  unlawful  for  a  combination  of  members  to  do 
what  each  acting  separately  may  do  and  that  therefore  the  com- 
bination may  lawfully  discontinue  or  threaten  to  discontinue  busi- 
ness intercourse  with  a  given  firm  and  all  who  handle  its  product. 
This  contention  was  not  sustained.  The  court  (by  Mr.  Justice 
Robb)  said :  "To  admit  the  soundness  of  this  contention  is  to  give 
legal  support  and  standing  to  an  engine  of  harm  and  oppression 
utterly  at  variance  with  the  spirit  and  theory  of  our  institutions, 
place  the  weak  at  the  mercy  of  the  strong,  foster  monopoly,  permit 
an  unwarranted  interference  with  the  natural  course  of  trade,  and 
deprive  the  citizen  of  the  freedom  guaranteed  him  by  the  Constitu- 

•  See    supra    Chapter    IV,    Strikes,  Sections  28,  29. 
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tion.  The  loss  of  the  trade  of  a  single  individual  ordinarily  affects 
a  given  dealer  very  little.  Being  discriminating,  the  purchasing 
public,  if  left  free  to  exercise  its  own  judgment,  will  not  act  arbi- 
trarily or  maliciously,  but  will  be  controlled  by  natural  considera-, 
tions.  But  a  powerful  combination  to  boycott  immediately  de- 
flects the  natural  course  of  trade  and  ruin  follows  in  its  wake  be- 
cause of  the  unlawful  design  of  the  conspirators  to  coerce  or  de- 
stroy the  object  of  their  displeasure.  In  other  words,  it  is  the 
conspiracy  and  not  natural  causes  that  is  responsible  for  the  result. 
From  time  immemorial  the  law  has  frowned  upon  combinations 
formed  for  the  purpose  of  doing  harm,  and  we  think  public  policy 
demands  that  such  a  combination  as  we  have  found  to  exist  in  this 
case  be  declared  unlawful.  As  was  said  by  Mr.  Chief  Justice  Full- 
er of  a  similar  combination :  '  The  combination  charged  falls  with- 
in the  class  of  restrains  of  trade  aimed  at  compelling  third  parties 
and  strangers  involuntarily  not  to  engage  in  the  course  of  trade 
except  on  conditions  that  the  combination  imposes ;  and  there  is  no 
doubt  (to  quote  from  the  well-known  work  of  Chief  Justice  Erie 
on  Trade  Unions)  'at  common  law  every  person  has  individually, 
and  the  public  has  collectively,  a  right  to  require  that  the  course 
of  trade  should  be  kept  free  from  unreasonable  obstruction.  Loewe 
v  Lawlor,  208  U.  S.  294.'"" 

§  89.  — Boycott  not  justifiable  on  ground  of  competition. 

A  boycott  instituted  by  a  union  is  not  justifiable  on  the  ground 
that  it  is  legitimate  trade  competition.  The  competition  which 
the  law  upholds  is  honest  conpetition,  not  a  malicious  attempt  to  in- 
jure another.27  Thus  it  has  been  held  that  a  trade  council  com- 
posed of  delegates  of  several  labor  unions,  the  only  "  business "  of 
which  is  the  furnishing  to  tradesmen  of  cards  certifying  that  they 
are  proper  persons  for  the  members  of  labor  unions  to  deal  with, 
is  not  engaged  in  business  and  cannot  justify  as  legitimate  com- 
petition in  business,  its  acts  in  ordering  members  of  unions  af- 
filiated with  it  to  cease  buying  a  newspaper  with  which  one  of  the 
unions  has  a  dispute,  or  to  cease  patronizing  those  who  advertise 

26 American  Federation  of  Labor  v  Bottle  Blowers'  Ass'n,  72  N.  J.  Eq. 

Buck  Stove  and  Eange  Co.  (D.  C.)  653,  66  Atl.  953;  Barr  v  Essex 

37  Wash.  L.  Eep.  154,  161,  162.  Trades  Council,  53  N.  J.  Eq.  101,  30 

27  My  Maryland  Lodge  v  Adt,  100  Atl.  881;  Quinn  v  Leathern,  1901  (A. 

Md.  238,  59  Alt.  721,  68  L.  E.  A.  C.)  495,  70  L.  J.  P.  C.  76,  85  L.  T. 

252;  George  Jonas  Glass  Co.  v  Glass  289. 
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in  it  or  have  other  business  dealings  with  it.  It  is  in  no  sense  a 
competing  business  with  the  publication  of  a  daily  newspaper.28 
It  has  also  been  held  that  a  union — which  does  not  employ  labor — 
which  seeks  to  compel  a  manufacturer  to  unionize  his  plant,  is  not 
such  a  competitor  in  the  labor  market  as  to  justify  it  in  procuring 
his  servants  to  quit  their  employment,  and  other  workmen  not  in 
service  to  refrain  from  accepting  employment  from  him.29 

§  90.  — Boycott  not  justifiable  because  of  ultimate  purpose  to  ad- 
vance interests  of  combination. 

The  fact  that  the  ultimate  purpose  of  a  boycott  is  to  advance 
the  interests  of  the  conspirators  does  not  divest  it  of  its  unlawful 
character.  The  direct  and  primary  purpose  of  a  boycott,  it  has  been 
said,  must  be  regarded  as  the  injury  or  destruction  of  the  business 
of  the  person  against  whom  it  is  directed,  and  the  fact  that  it  is 
designed  as  a  means  to  an  end,  and  that  end,  in  itself  considered  a 
lawful  one,  does  not  render  the  boycott  lawful.30 

§  91.  Criminal  liability — Statement  and  application  of  rule.81 
Boycotts  within  the  definition  adopted  in  chapter  VI  are  very 
generally  declared  to  be  criminal  conspiracies  at  common  law  and 
indictable  as  such.32    Such  acts,  it  has  been  said,  will  be  restrained 

MBarr  v  Essex  Trades  Council,  53  74  Am.  St.  Eep.  44. 
N.  J.  Eq.  101,  30  Atl.  881.  Nevada. — Branson      v      Industrial 

29  George  Jonas  Glass   Co.   v  Glass  Workers  of  the  World,  95  Pac.  354. 
Bottle  Blowers'  Ass'n,  72  N.  J.  Eq.          New  York— People  v  Gill,  5  N.  Y. 
653,  66  Atl.  953.  Cr.  Eep.  509;  Davis  v  Zimmerman,  91 

30  State  v  Glidden,  55  Conn.  46,  8  Hun.  489,  36  N.  Y.  Suppl.  203;  Peo- 
Atl.  890,  3  Am.  St.  Rep.  23;  Loewe  v  pie  v  Melvin,  Yates'  Sel.  Cas.,  112; 
California  State  Federation  of  Labor,  2   Wheelers   Cr.    Cas.    262;    People   v 
139  Fed.  71.  Kostka,  4  N.  Y.  Cr.  Eep.  429;  Peo- 

81  Pleading  and  Practice  in  Criminal  pie  v  Wilzig,  4  N.  Y.  Cr.  Eep.  403. 
Prosecutions — See  Infra  Chapter  VIII,          Vermont. — State  v  Stewart,  59  Vt. 
Pleading    and    Practice,    in    Actions  273,  9  Atl.  559,  59  Am.  Eep.  710. 
Arising  Out  of  Boycotts  at  Capital,          Virginia. — Crump   v   Com,    84   Va. 
Section  129.  927,   6   S.   E.   620,   10  Am.   St.   Eep. 

82  Connecticut. — State   v   Stockford,      895;    Com  v  Sheldon,   11  Va.  L.   J. 
77  Conn.  227,  58  Atl.  769,  107  Am.       329. 

St.  Eep.  28.     And  see  State  v  Glid-  United  States.— Lake  Erie  etc.  E. 

den,  55  Conn.  46,  8  Atl.  890,  3  Am.  Co.   v   Bailey,    61   Fed.   494;    United 

St.  Eep.  23.  States  v  Cassidy,  67  Fed.  698;   Old 

Michigan. — Beck  v  Eailway  Team-  Dominion  Steamship  Co.  v  McKenna, 

sters'    Protective    Union,    118    Mich.  30  Fed.  48. 

417,  77  N.  W.  13,  42  L.  E.  A.  407,  England.— Reg   v    Duffield,    5    Cox 
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and  punished  by  the  criminal  law  as  oppressive  to  the  individual, 
injurious  to  the  prosperity  of  the  community,  and  subversion  of 
the  peace  and  good  order  of  society.83  While  they  "may  give  to 
the  individual  directly  affected  by  them  a  private  right  of  action 
for  damages,  they,  at  the  same  time,  lay  a  basis  for  an  indictment 
on  the  ground  that  the  state  itself  is  directly  concerned  in  the  pro- 
motion of  all  legitimate  industries,  and  the  development  of  all  its 
resources,  and  owes  the  duty  of  protection  to  its  citizens  engaged 
in  the  exercise  of  their  callings.  The  good  order,  peace  and  gen- 
eral prosperity  of  the  state  is  directly  involved  in  the  question. " 
fhey  are  likewise  punishable  under  statutes  making  it  an  offense 
for  any  person  to  threaten  or  use  any  means  to  intimidate  any  per- 
son against  his  will,  to  do  or  abstain  from  doing  any  act  which  such 
person  has  a  legal  right  to  do,"  or  to  prevent  another  from  exer- 
cising his  calling  by  force,  threats  or  intimidation,"6  or  to  use  threats 
or  intimidation  to  prevent  a  person  from  continuing  in  or  accept- 
ing employment,87  and  are  not  legalized  by  statutes  which  make  law- 
ful the  peaceable  co-operation  of  workmen  to  maintain  or  advance 
the  rate  of  wages.88  The  rule  has  been  applied  in  cases  where  the 
combination  engaged  in  the  boycott  had  in  view  the  use  of  force, 
threats  and  intimidation  to  induce  workmen  to  abandon  in  concert 
the  service  of  the  person  against  whom  it  was  designed  to  operate, 
or  not  to  enter  his  service,88  or  where  they  actually  used  force  to 
prevent  his  employes  from  doing  their  work,40  It  has  been  said 


C.  C.  404.  And  see  Smith  v  Thomas- 
son,  16  Cox  C.  C.  740;  Eeg.  v  Druitt, 
10  Cox  C.  C.  592. 

"Crump  v  Com,  84  Va.  927,  6  S. 
E.  620,  10  Am.  St.  Eep.  695. 

"State  v  Stewart,  59  Vt.  273,  9 
Atl.  559,  59  Am.  Eep.  710. 

"State  v  Stockford,  77  Conn.  227, 
58  Atl.  769,  107  Am.  St.  Eep.  28; 
State  v  Glidden,  55  Conn.  46,  8  Atl. 
890,  3  Am.  St.  Eep.  231. 

88  New  York  Central  Iron  Works 
v  Brennan,  105  N.  Y.  Suppl.  865; 
Davis  v  Zimmerman,  91  Hun  489,  36 
N.  Y.  Suppl.  303;  Old  Dominion 
Steamship  Co.  v  McKenna,  30  Fed. 
48.  And  see  People  v  Yannicola, 
117  N.  Y.  Suppl  381. 


87  State   v   Stewart,   59   Vt.   273,   9 
Atl.   559,   59  Am.  Eep.   710;   Eeg.  v 
Duffield,  5  Cox  C.  C.  404. 

88  Branson  v  Industrial  Workers  of 
the    World,     (Nev.),    95    Pac.    354; 
People  v  Gill,  5  N.  Y.  Cr.  Eep.  509. 

89  State  v  Stockford,  77  Conn.  227, 

58  Atl.   759,    107   Am.    St.   Eep.   28; 
Davis  v  Zimmerman,  91  Hun.  489,  36 
N.  Y.  Suppl.  303;   State  v  Stewart, 

59  Vt.  273,  9  Atl.  559,  59  Am.  Eep. 
710;  Lake  Erie  etc.  E.  Co.  v  Bailey, 
61  Fed.  494.     See  also  People  v  Yan- 
nicola, 117  N.  Y.  Suppl.  381;  Smith  v 
Thomasson,   16  Cox  C.  C.  740;   Eeg. 
v  Druitt,  10  Cox  C.  C.  592. 

40  Branson  v  Industrial  Workers  of 
the  World,  (Nev.),  95  Pac.  354. 
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that  "the  exposure  of  a  legitimate  business  to  the  control  of  an 
association  that  can  order  away  its  employes,  and  frighten  away 
others  that  it  may  seek  to  employ,  and  thus  be  compelled  to  cease 
the  further  prosecution  of  its  works,  is  a  condition  of  things  utter- 
ly at  war  with  every  principle  of  justice,  and  with  every  safeguard 
of  protection  that  citizens  under  our  system  of  government  are 
entitled  to  enjoy.  The  direct  tendency  of  such  intimidation  is  to 
establish  over  labor  and  over  all  industries  a  control  that  is  un- 
known to  the  law,  and  that  is  exerted  by  a  secret  association  of 
conspirators,  actuated  solely  by  personal  considerations,  and  whose 
plans,  carried  into  execution,  usually  result  in  violence  and 
the  destruction  of  property. ' m  So  the  rule  has  been  applied  where 
the  combination  used  or  contemplated  the  use  of  force  or  violence, 
to  prevent  prospective  customers  from  patronizing  the  party  boy- 
cotted,43 or  where  the  means  used  or  contemplated  to  render  the 
boycott  effective  consisted  in  threats  directed  against  the  customers 
of  the  party  boycotted  that  the  members  of  the  combination  would 
withdraw  their  patronage  from  them  if  they  patronized  such 
party,48  or  would,  in  turn,  coerce  their  customers  into  withholding 
their  patronage  from  them.44  Thus  in  State  v  Glidden,45  the  facts 
were  as  follows:  For  the  purpose  of  compelling  a  publishing  com- 
pany to  discharge  its  workmen  and  employ  such  men  as  they  should 
name,  defendants  entered  into  a  combination  whereby  they  agreed 
that  if  their  demands  were  not  complied  with,  they  would  re- 
present to  and  threaten  the  company,  that  they  belonged  to 
several  secret  labor  unions,  comprising  a  membership  of  1,000  per- 
sons ;  that  through  the  fear  and  terror  to  be  created  by  the  secrecy 
and  discipline  of  the  organization  and  the  large  number  of  its  mem- 
bers, and  by  threats  of  the  withdrawal  of  the  patronage  of  such 
members  they  would  so  control  the  persons  dealing  with  the  com- 
pany as  to  compel  them  against  their  will  to  cease  doing  so;  and 

41  State  v  Stewart,   59   Vt.   273,   9  49  S.  E.  177,  68  L.  E.  A.  700. 

Atl.  559,  59  Am.  Eep.  710.  "State  v  Glidden,  55  Conn.  46,  8 

"See  People  v  Wilzig,  4  N.  Y.  Or.  Atl.   890,   3  Am.  St.  Eep.   890;    Old 

Eep.  403.  Dominion  Steamship  Co.  v  McKenna, 

"State  v  Glidden,  55  Conn.  46,  8  30  Fed.  48.     Crump  v  Com,   84  Va. 

Atl.  890,  3  Am.  St.  Eep.  23.     See  also  927,  6  S.  E.   620,   10  Am.  St.  Eep. 

State  v  Stockford,  77  Conn.  237,  58  895. 

Atl.  769,  107  Am.  St.  Eep.  28.     Con-  «  55  Conn.  46,  8  Atl.  890,  3  Am.  St. 

tra  State  v  Van  Pelt,  136  N.  C.  633,  Eep.  23. 
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that  if  the  company  did  not  yield  to  defendant's  demands,  de- 
fendants would  in  like  manner  represent  to  and  threaten  all  per- 
sons dealing  with  the  company,  with  the  loss  of  the  patronage  of 
the  members  of  the  combination,  and  thereby  coerce  them  into  ceas- 
ing to  deal  with  the  company.  It  was  held  that  this  amounted  to  a 
criminal  conspiracy  both  at  common  law  and  under  a  statute  mak- 
ing it  an  offense  for  any  person  to  threaten  or  use  any  means  to  in- 
timidate any  person  against  his  will  to  do  or  abstain  from  doing 
any  act  which  such  person  has  a  legal  right  to  do.  And  in  State 
v  Stewart,"  where  the  indictment  alleged  that  defendants  members 
of  a  labor  union  combined  to  control  and  injure  a  designated 
company,  and  by  violence,  threats  and  intimidation  to  force  it  to 
conform  to  the  rules  and  regulations  of  their  union,  and  in  order 
to  deprive  it  of  all  the  workmen  employed  in  its  shops,  agreed  to 
drive  them  away,  by  violence,  threats  and  intimidation,  it  was 
held  that  it  charged  a  criminal  conspiracy  at  common  law,  and  a 
demurrer  thereto  was  overruled. 

§  92.  Persons  liable. 

The  elementary  principles  relating  to  criminal  liability  for  con- 
spiracy control  in  determining  who  are  criminally  liable  for  a  boy- 
cott. If  several  persons  combine  to  commit  an  unlawful  act,  each 
is  criminally  responsible  for  the  acts  of  his  associates  or  confeder- 
ates committed  in  furtherance  of  any  prosecution  of  the  common  de- 
sign.47 In  contemplation  of  law,  the  act  of  one  is  the  act  of  all. 
Each  is  responsible  for  everything  done  by  his  confederates,  which 
follows  incidentally  in  the  execution  of  the  common  design  as  one 
of  the  probable  and  natural  consequences,  even  though  it  was  not 
intended  as  part  of  the  original  plan.  Nevertheless  the  act  must 
be  the  ordinary  and  probable  effect  of  the  wrongful  act  specifically 
agreed  on  so  that  the  connection  between  them  may  be  reasonably 
apparent,  and  not  a  fresh  and  independent  product  of  the  mind  of 
one  of  the  confederates  outside  of  or  foreign  to  the  common  design. 
Even  if  the  common  design  is  unlawful  if  one  member  depart  from 
from  the  original  design  as  agreed  on  by  all  of  the  members,  and 
did  an  act  which  was  not  only  not  contemplated  by  those  who  entered 
into  the  common  purpose,  but  was  not  in  furtherance  thereof  and 

48 59  Vt.  273,  59  Am.  Eep.  710,  9       cited;    United   States   v   Cassidy,    67 
Atl.  559.  .  Fed.  707.     And  see  Infra  this  chap- 

"Conspiracy,  S  Cyc  641,  and  cases      ter,  section  108. 
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not  the  natural  or  legitimate  consequence  of  anything  connected 
therewith,  the  person  guilty  of  such  act  if  it  was  in  itself  unlawful 
would  alone  be  responsible  therefor.48  To  render  persons  crim- 
inally liable  for  conspiracy  it  is  not  necessary  that  the  conspiracy 
should  have  originated  with  them.  Persons  who  enter  into  a  con- 
spiracy or  common  design  already  formed  are  deemed  parties  to 
all  acts  done  by  any  of  the  other  parties  before  or  afterwards  in 
furtherance  of  the  common  design.*9 

§  93.  liability  to  action  for  damages — Statement  and  application 
of  rnle.50 

The  person  against  whom  the  boycott  is  directed  may  maintain 
an  action  against  the  members  of  the  combination  engaged  in 
it  to  recover  the  damages  resulting  therefrom.81  The  rule  has  been 
applied  where  force,  violence  and  intimidation  was  used  preventing 
the  employes  of  the  party  boycotted  from  doing  their  work,"  or 
preventing  others  from  entering  his  employment,63  or  where  threats 
were  made  to  injure  the  business  of  the  plaintiff's  customers  or 


"Conspiracy,  8  Cyc.  641,  642  and 
cases  cited. 

49  3  Greenleaf's  Evidence  93;  2 
Bishop's  New  Criminal  Law  190;  3 
Chitty's  Criminal  Laws  1141,  1143. 

^Pleading  and  Practice  in  Action 
for  Damages,  see  the  following  chap- 
ter. 

61  Illinois. — Purington  v  Hinchliff , 
259  111.  156,  76  N.  E.  47,  109  Am. 
St.  Eep.  322,  28  L.  E.  A.  824;  Dor- 
emus  v  Hennessey,  176  111.  608,  52  N. 
E.  524,  43  L.  B.  A.  802,  68  Am.  St. 
Kep.  203. 

Nevada. — Branson  v  Industrial 
Workers  of  the  World,  95  Pac.  354. 

New  Jersey. — Jersey  Printing  Co. 
v  Cassidy,  63  N.  J.  Eq.  759,  53  Atl. 
230. 

New  7ork. — See  Jones  v  Maher, 
116  N.  Y.  Suppl.  180,  62  Misc.  388. 

Ohio. — Moores  v  Bricklayers'  Union 
23  W.  L.  B.  48,  10  Ohio  Dec.  (Ee- 
print)  645;  Parker  v  Bricklayers' 
Union  No.  1,  21  W.  L.  B.  223,  10 
Ohio  Dec.  (Eeprint)  458. 


Oregon. — Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  527, 
28  L.  E.  A.  464,  46  Am.  St.  Eep.  640. 

Vermont. — See  W.  E.  Patch  Mfg. 
Co.  v  Local  Machinists'  Union,  77  Vt. 
294,  60  Atl.  74,  10?  Am.  St.  Eep. 
765. 

United      States. — Old      Dominion 
Steamship   Co.   v  McKenna,   30   Fed. 
48. 

England. — Quinn  v  Leathern,  (1901) 
A.  C.  495,  70  L.  J.  P.  C.  76,  85  L.  T. 
289,  50  W.  E.  139,  65  J.  P.  708 ;  Tem- 
perton  v  Eussell,  (1893)  1  Q.  B.  915, 
62  L.  J.  Q.  B.  412,  69  L.  T.  78. 

Canada. — Krug  Furniture  Co.  v 
Amalgamated  Woodworkers'  Union,  5 
Ont.  463 ;  Metallic  Eoofing  Co.  v  Jose, 
12  Ont.  L.  Eep.  200. 

82  Branson  v  Industrial  Workers  of 
the  World,  (Nev.),  95  Pac.  354.  And 
see  Jones  v  Maher,  116  N.  Y.  Suppl. 
180,  62  Misc.  388. 

53  Krug  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  5  Ont. 
(Can.)  463. 
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prospective  customers,54  or  his  materialmen,85  or  independent  con- 
tractors doing  work  for  him  under  contract,56  in  case  they  refused 
to  withhold  business  relations  from  plaintiff,  by  such  means  as  the 
causing  loss  of  patronage  to  them,"  or  the  imposition  of  fines 
on  them,88  or  the  causing  of  strikes  in  their  establishments.59  Thus 
in  Temperton  v  Russell,"  it  appeared  that  a  firm  of  builders  refused 
to  obey  certain  rules  laid  down  by  three  trade  unions  connected 
with  the  building  trade  at  Hull.  Thereupon  a  joint  committee  of 
the  unions  attempted  to  prevent  it  from  procuring  any  materials 
by  notifying  material  men  not  to  furnish  them  on  pain  of  being 
themselves  boycotted.  The  plaintiff,  a  materialman,  refused  to 
comply  with  its  demand  and  the  unions  then  demanded  of  his  ma- 
terialmen not  to  furnish  him  with  any  materials,  with  the  threat 
that,  if  they  did  so,  their  workmen  would  quit.  The  result  of  this 
was  that  contracts  for  supplies  to  the  plaintiff  were  broken  and 
others  who,  but  for  the  threats  would  have  made  contracts  were 
deterred  from  doing  so.  It  was  held  that  the  boycott  was  an  un- 
lawful conspiracy,  and  that  the  joint  committee  of  the  unions  who 
were  sued  were  liable  in  damages  for  a  malicious  interference  with 
the  plan  tiff's  business.  In  Moores  v  Bricklayers'  Union,*1  a  case 
very  similar  to  the  one  just  cited,  it  appeared  that  a  labor  union 
became  involved  in  some  controversy  with  one  Parker  concerning 
various  matters,  and  in  order  to  bring  Parker  to  their  terms,  the 
Union  notified  material  men  that  anyone  selling  to  him  would  be 
boycotted.  Moores,  the  plaintiff,  persisted  in  selling  to  Parker 


"Purington  v  Hinchliff,  219  111. 
156,  76  N.  E.  47,  109  Am.  St.  Eep. 
322,  2  L.  E.  A.  N.  S.  824;  Long- 
shore Printing  &  Publishing  Co.  v 
Howell,  26  Ore.  527,  38  Pae.  547,  28 
L.  E.  A.  464,  46  Am.  St.  Eep.  460; 
Old  Dominion  Steamship  Co.  v  Mc- 
Kenna,  30  Fed.  48.  And  see  March 
v  Bricklayers '  &  Plasterers '  Union,  79 
Conn.  7,  63  Atl.  291,  118  Am.  St. 
Eep.  127,  4  L.  E.  A.  N.  S.  1198. 

"Moores  v  Bricklayers'  Union,  23 
Ohio  W.  L.  B.  48,  10  Ohio  Dec.  (Ee- 
print)  645. 

MDoremus  v  Hennessey,  176  111. 
608,  52  N.  E.  524,  43  L.  E.  A.  802,  68 
Am.  St.  Eep.  203. 


"Old  Dominion  Steamship  Co.  v 
McKenna,  30  Fed.  48;  Moores  v 
Bricklayers'  Union,  23  W.  L.  B.  48, 
10  Ohio  Dec.  (Eeprint)  645. 

""Purinton  v  Hinchliff,  219  111.  156, 
76  N.  E.  47,  109  Am.  St.  Eep.  322,  2 
L.  E.  A.  N.  S.  824. 

"Quinn  v  Leathern,  (1901)  A.  C. 
495,  70  L.  J.  P.  C.  76,  85  L.  T.  289, 
50  W.  E.  139,  65  J.  P.  708.  And  §ee 
Metallic  Eoofing  Co.  v  Jose,  12  Ont. 
L.  Eep.  200. 

80  (1893)  1  Q.  B.  715,  62  L.  J.  Q. 
B.  412,  69  L.  T.  78. 

81 23  Ohio  W.  L.  B.  48,  10  Ohio 
Dec.  (Eeprint)  645. 
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notwithstanding  the  notice  and  the  union  notified  all  of  Parker's 
customers  or  prospective  customers  that  none  of  its  members  would 
work  Moores'  material  thereby  causing  serious  damage  to  his  busi- 
ness. No  acts  or  threats  of  violence  were  shown.  The  court  held 
that  the  acts  of  the  members  of  the  union  amounted  to  an  un- 
lawful conspiracy  and  that  they  were  liable  for  the  damages.  In 
Doremus  v  Hennessey,88  the  facts  were  as  follows:  plaintiff  who 
carried  on  a  laundry  business  did  not  own  a  laundry  plant  her- 
self, but  employed  other  laundry  companies  to  do  the  work  of  her 
customers.  Because  of  her  refusal  to  increase  the  price  of  laundry 
work  to  her  customers,  in  accordance  with  the  scale  of  prices  fixed 
by  an  organization,  known  as  the  Chicago  Laundrymen's  Associa- 
tion, such  association,  by  means  of  intimidation,  threats  and  per- 
suasion, caused  several  laundry  companies  under  contract  with  her 
to  do  her  work,  to  break  their  contracts.  This  was  done  for  the 
purpose  of  injuring  her  business  and  had  the  effect  intended. 
These  acts  were  held  to  constitute  an  actionable  injury.  And  in 
Purinton  v  Hinchliff,63  it  appeared  that  a  bricklayers'  union  com- 
prising most  of  the  bricklayers  of  a  county,  entered  into  an  agree- 
ment with  an  incorporated  association  of  masons  and  builders, 
binding  the  members  of  such  association  not  to  buy  or  use  any  brick 
from  one  not  a  member  thereof,  and  binding  the  members  of  the 
union  not  to  handle  any  brick,  made  by  one  not  a  member  of  such 
association.  Thereafter  defendants — the  incorporated  association, 
and  members  of  the  union — procured  persons  to  go  to  customers 
of  plaintiff,  a  brick  manufacturer,  and  to  attend  at  the  places  where 
plaintiff's  bricks  were  bought  to  be  used  in  constructing  buildings, 
and  to  make  representations  that  if  customers  should  purchase  or 
workmen  lay  brick  manufactured  by  plaintiff,  they  would  be  pre- 
vented from  completing  any  building  upon  which  it  was  proposed 
to  use  plaintiff's  brick.  By  these  acts  and  the  imposition  of  fines 
on  persons  dealing  in  and  using  plaintiff's  brick,  defendants  pre- 
vented customers  of  plaintiff  from  purchasing  his  brick,  and  also 
prevented  workmen  from  laying  or  using  plaintiff's  bricks,  thereby 
greatly  injuring  his  business.  It  was  held  that  he  had  a  good 
cause  of  action  for  the  damage  resulting  from  these  acts. 


63 176   111.   608,   52   1ST.   E.   524,   43          w  219   111.    156,   76   N.   E.   47,   109 
L.  R.  A.  802,  68  Am.  St.  Rep.  203.          Am.  St.  Rep.  322,  2  L.  R.  A.  N.  S.  824. 
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§  94.  — Persons  liable. 

According  to  well  settled  principles  of  the  law  of  conspiracy,  all 
the  members  of  the  combination  are  liable  for  all  overt  acts  illegally 
done  pursuant  to  the  general  scheme  agreed  on  by  the  combination, 
and  for  the  subsequent  loss  whether  they  were  active  participants 
or  not,64  and  those  who  enter  into  the  conspiracy  after  its  formation, 
are  deemed  in  law  parties  to  all  acts  done  by  any  of  the  other 
parties,  before  or  afterwards  in  furtherance  of  the  common  design, 
and  will  be  liable  for  the  damages  caused.66  Where  the  members 
of  an  international  association  of  which  a  local  union  was  a  part, 
endorsed  the  action  of  the  local  union  in  carrying  on  a  boycott 
and  rendered  it  financial  assistance,  they  are  liable  with  the  mem- 
bers of  the  local  for  the  resulting  damages.68 

§  95.  Liability  to  injunctive  process — Jurisdiction  to  award  in- 
junction.  In  general." 

Whatever  form  the  boycott  may  take,  or  whatever  means  may  be 
used  to  render  it  effective,  the  remedy  most  frequently  invoked  is 
the  writ  of  injunction.  The  jurisdiction  of  courts  of  equity  to  re- 
strain boycotts  by  injunction  is  usually  upheld  on  one  or  more  of 
the  following  grounds;  injury  irreparable  in  its  nature,68  the  dif- 
ficulty of  ascertaining  the  measure  of  damages  according  to  legal 


"Purington    v    Hinchliff,    219    111.  8  L.  E.  A.  N.  S.  460. 

156,  76  N.  E.  47,  109  Am.  St.  Eep.  Michigan.— Beck  v  Railway  Team- 

322,  2  L.  E.  A.  N.  S.  824;  Doremus  sters'    Protective    Union,    118    Mich, 

v  Hennessey,  176  111.  608,  52  N.  E.  497,  77  N.  W.   13,  74  Am.  St.  Eep. 

524,  43  L.  E.  A.  802,  68  Am.  St.  Eep.  421,  42  L.  E.  A.  407. 

203;  Conspiracy,  8  Cyc  657,  658,  and  New  Jersey. — Frank  v  Herold,  63 

cases  cited.  N.  J.  Eq.  259,  53  Atl.  230 ;   Barr  v 

65  E.  E.  Patch  Mfg.  Co.  v  Protec-  Essex  Trades  Council,  53  N.  J.  Eq. 

tion  Lodge,  77  Vt.  294,  60  Atl.  74,  101,  30  Atl.  801. 

107    Am.    St.    Eep.    765.        And    see  Ohio .  —  Hillenbrand    v    Building 

Greenleaf  's  Evidence  §  95.  Trades  Council,   14  Ohio  Dec.  N.  P. 

M  Metallic  Eoofing  Co.  v  Jose,   12  628. 

Ont.  (Can.)  200.  Pennsylvania. — Patterson   v    Build- 

67  Pleading    and   Practice   in   Suits  ing  Trades  Council,  11  Pa.  Dist.  Eep. 
for    Injunctions,    see    the    following  500;  Brace  Bros,  v  Evans,  5  Pa.  Co. 
chapter.  Ct.  163,  3  Ey.  &  Corp.  L.  J.  561. 

68  California. — Goldberg,    Bowen    &  United  States. — Toledo  etc.  E.  Co. 
Co.  v  Stablemen 's  Union,  149  Cal.  429,  v  Pennsylvania  Co.,  54  Fed.  730,  19 
86  Pac,  806,  117  Am.  St.  Eep.  Z44,  L.  B.  A,  387,  5  Inters.  Com.  Eep.  522. 
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principles,98  the  continuing  nature  of  the  injury,70  and  the  necessity 
for  a  multiplicity  of  suits,  if  plaintiff  be  restricted  to  his  remedy 
at  law.71  The  remedy  by  injunction  is  entirely  independent  of  the 
remedy  by  action  at  law  for  damages  and  arises  out  of  the  condi- 
tions of  the  inadequacy  of  the  latter  remedy.72  "The  remedy  at 
law,  in  order  to  exclude  a  concurrent  remedy  at  equity  must  be  as 
complete,  as  practical,  and  as  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity."  While  it  has 
been  declared  in  some  cases  that  equity  will  not  enjoin  a  boycott 
unless  it  appears  that  the  remedy  at  law  is  inadequate,74  according 
to  the  vast  majority  of  reported  cases,  the  very  nature  of  a  boy- 
cott is  such  that  some  one  or  more  of  the  grounds  essential  to  the 
jurisdiction  of  a  court  of  equity  to  grant  relief  against  it  by  in- 
junction are  always  present.75  No  clearer  statement  of  this  princi- 
ple can  be  found  than  in  an  article  by  President  Taft  in  which  he 
summarizes  and  explains  the  effect  of  his  decisions  in  numerous 
boycott  cases.  In  this  article  he  says:  "The  character  of  the  in- 


88  Goldberg,  Bowen  &  Co.  v  Stable- 
men's Local  Union,  149  Cal.  429,  86 
Pac.  806,  117  Am.  St.  Kep.  144,  8 
L.  E.  A.  N.  S.  460;  Frank  v  Herold, 
63  N.  J.  Eq.  259,  53  Atl.  230;  Sailors' 
Union  of  the  Pacific  v  Hammond 
Lumber  Co.,  156  Fed.  450. 

T0  Goldberg,  Bowen  &  Co.  v  Stable- 
men's Local  Union,  149  Cal.  429,  86 
Pac.  806,  117  Am.  St.  Eep.  144,  8 
L.  E.  A.  N.  S.  460 ;  Sherry  v  Perkins, 
147  Mass.  212,  17  N.  E.  307,  9  Am. 
St.  Eep.  689;  Murdock  v  Walker,  152 
Pa.  St.  595,  25  Atl.  492,  34  Am.  St. 
Eep.  678;  Sailors'  Union  of  the  Pa- 
cific v  Hammond,  156  Fed.  450;  To- 
ledo etc.  E.  Co.  v  Pennsylvania  Co., 
54  Fed.  730,  19  L.  E.  A.  387,  5  Inters. 
Com.  Eep.  522,  Coeur  D  'Alene  Con- 
solidated &  Min.  Co.  v  Miners'  Union 
of  Wardner,  51  Fed.  260,  19  L.  E.  A. 
382. 

71  Frank  v  Herold,  63  N.  J.  Eq. 
259,  53  Atl.  230;  Barr  v  Essex 
Trades  Council,  53  N.  J.  Eq.  101,  30 
Atl.  801;  Hillenbrand  v  Building 
Trades  Council,  14  Ohio  Dec,  N.  P. 


628;  Hopkins  v  Oxley  Stave  Co.,  83 
Fed.  912,  28  C.  C.  A.  99;  Patterson  v 
Building  Trades  Council,  11  Pa.  Dist. 
Eep.  500;  Brace  Bros,  v  Evans,  5,  Pa. 
Co.  Ct.  163,  3  Ey.  &  Corp.  L.  J.  561; 
Hagan  v  Blindell,  56  Fed.  696; 
Coeur  D 'Alene  Consolidated  &  Min. 
Co.  v  Miners'  Union  of  Wardner,  51 
Fed.  260,  19  L.  E.  A.  382. 

72 Southern    E.     Co.    v   Machinists' 
Local  Union,  111  Fed.  49. 

73  Walla  Walla  City  v  Walla  Walla 
Water  Co.,  172  U.  S.  1,  19  Sup.  Ct. 
77,  33  L.  ed.  341;  Sailors'  Union  of 
the  Pacific  v  Hammond,  156  Fed.  450. 
See  also  North  v  Peters,   138  U.  S. 
271,  11  Sup.  Ct.  346,  34  L.  ed.  936; 
Watson  v  Sutherland,  5  Wall  (U.  S.) 
74,  18  L.  ed.  580. 

74  Atkins  v  W.  &  A.  Fletcher  Co.,  65 
N.  J.  Eq.  658,  55  Atl.  1074;   Long- 
shore   Printing    &    Publishing    Co.    v 
Howell,    26    Ore.    527,    38   Pac.    547, 
28  L.  E.  A.  464,  46  Am.  St.  Eep.  640. 

75  See   Infra   this   chapter,   sections 
101-105  inclusive. 
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jury  in  cases  of  boycott  when  business  is  injured  is  such  that  it  is 
impossible  to  estimate  what  the  injury  is.  This  is  palpable.  More- 
over, the  injury  is  a  result  of  a  series  of  acts  combined  together, 
each  one  of  which  would  not  justify  a  suit  for  damages,  but  all  of 
which  taken  together  with  their  recurrent  effect  bring  about  the 
injury  which  can  only  be  remedied  adequately  by  an  injunction  to 
prevent  the  carrying  out  of  the  combination." 

§  96. As  affected  by  criminality  of  acts  sought  to  be  enjoined. 

While  it  is  true  that  ordinarily  an  injunction  will  not  be  issued 
to  restrain  the  commission  of  a  crime,"  the  fact  that  the  acts  con- 
stituting a  boycott  or  some  of  them,  are  punishable  criminally  does 
not  divest  a  court  of  equity  of  jurisdiction  to  enjoin  their  com- 
mission.78 The  enforcement  of  the  criminal  law  is  for  the  criminal 
court,  but  where  the  breach  of  the  criminal  law  is  also  a  violation 
of  a  property  right  and  threatens  irreparable  injury,  the  chan- 
cellor may  interpose  by  injunction  to  protect  property.7*  As  was 
said  in  the  Deb's  case,  "The  law  is  full  of  instances  where  the 
same  act  may  give  rise  to  a  civil  action  and  a  criminal  prosecution. 


78 ' '  Judicial  Decisions  As  An  Issue 
in  Politics."  McClure's  Magazine, 
June,  1909,  p.  206. 

"Vegelahn  v  Guntner,  167  Mass. 
92,  44  N.  E.  1077;  57  Am.  St.  Eep. 
443,  55  L.  E.  A.  92.  In  re  Debs,  158 
U.  S.  564,  593,  15  Sup.  Ct.  900,  39  L. 
ed.  1092. 

78  California. — Pierce  v  Stablemen 's 
Union,  103  Pac.  323. 

Georgia. — Jones  v  E.  Van  Winkle 
Gin  &  Machine  Works,  131  Ga.  336, 
62  S.  E.  236,  127  Am.  St.  Eep.  235. 

Kentucky. — Underbill  v  Murphy, 
117  Ky.  640,  78  S.  W.  482,  111  Am. 
St.  Bep.  262. 

Massachusetts. — Vegelahn  v  Gunt- 
ner, 167  Mass.  92,  44  N.  E.  1077,  57 
Am.  St.  Bep.  443,  55  L.  B.  A.  92; 
Sherry  v  Perkins,  147  Mass.  212,  17 
N.  E.  307,  9  Am.  St.  Bep.  689. 

Missouri. — Hamilton-Brown  Shoe  Co 
v  Saxey,  131  Mo.  212,  32  S.  W.  1106, 
52  Am.  St.  Bep.  662. 

New  York. — New  York  Central  Iron 


Works  v  Brennan,  105  N.  Y.  Suppl. 
825;  Mathews  v  Shankland,  56  N.  Y. 
Suppl.  123,  25  Misc.  604;  Davig  v 
Zimmerman,  91  Hun.  489,  36  N.  Y. 
Suppl.  303. 

Ohio. — Dayton  Mfg.  Co.  v  Metal 
Polishers'  Union,  11  Ohio  Dec.  643; 
Hoster  Brewing  Co.  v  Giblin,  14  Ohio 
Dec  N.  P.  346. 

Pennsylvania. — Patterson  v  Build- 
ing Trades  Council,  11  Pa.  Dist.  Bep. 
500. 

United  States. — Union  Pac.  B.  Co. 
v  Buef,  120  Fed.  102;  Southern  B. 
Co.  v  Machinists'  Local  Union,  111 
Fed.  49;  Consolidated  Steel  &  Wire 
Co.  v  Murray,  80  Fed.  811;  Elder  v 
Whitesides,  72  Fed.  724;  Arthur  v 
Oakes,  63  Fed.  320,  25  L.  B.  A.  414, 
4  Inters.  Com.  Bep.  744. 

79  Underbill  v  Murphy,  117  Ky.  640, 
78  S.  W.  482,  111  Am.  St.  Bep.  262; 
Hamilton-Brown  Shoe  Co.  v  Saxey, 
131  Mo.  212,  32  S.  W.  1106,  52  Am. 
St.  Bep.  622. 
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An  assault  with  intent  to  kill  may  be  punished  criminally  under  an 
indictment  therefor,  or  will  support  a  civil  action  for  damages ;  and 
the  same  is  true  of  all  other  offenses  which  cause  injury  to  person 
or  property.  In  such  cases  the  jurisdiction  of  the  civil  court  is 
invoked,  not  to  enforce  the  criminal  law  and  punish  the  wrong- 
doer, but  to  compensate  the  injured  party  for  the  damages  which  he 
or  his  property  has  suffered;  and  it  is  no  defense  to  the  civil 
action  that  the  same  act  by  the  defendant  exposes  him  also  to  in- 
dictment and  punishment  in  a  court  of  criminal  jurisdiction/' 
The  remedy  by  injunction  has  no  relation  to  the  remedy  by  crim- 
inal prosecution,  except  that  the  criminal  laws  may  be  so  effective- 
ly enforced  that  there  will  be  no  occasion  to  resort  to  equity  and  the 
inadequacy  of  the  protection  afforded  under  such  laws,  from 
whatsoever  cause,  affords  the  occasion  and  necessity  for  a  resort  to 
equity.81  Considering  the  question  from  the  standpoint  of  ex- 
pediency, it  is  better  for  employers  and  employes,  and  for  the 
peace  and  safety  of  the  state,  that  relief  by  injunction  against 
invasion  of  property  rights  amounting  to  a  crime  be  granted  by 
the  courts,  where  parties  can  be  heard,  than  to  permit  such  viola- 
tions of  law  to  go  unrestrained  until  force  is  arrayed  against  force, 
and  the  strong  arm  of  the  executive  is  compelled  to  intervene  with 
troops  to  prevent  disorder  and  the  destruction  of  property.82  So 
inasmuch  as  it  affords  no  reason  to  deny  an  injunction  that  the 
acts  complained  of  are  criminal,  it  necessarily  follows,  that  an 
injunction  should  not  be  refused  because  the  acts  done  or  threaten- 
ed, though  merely  unlawful  may  lead  to  the  commission  of  other 
acts  purely  criminal.88 

§  97. Mere  apprehension  of  injury  insufficient. 

While  ground  is  present  for  injunctive  relief  whenever  there  is 
an  actual  or  threatened  injury  to  property,  coupled  with  allega- 
tions of  facts  bringing  the  case  within  one  of  the  recognized 
grounds  of  equitable  jurisdiction,8*  the  mere  apprehension  of  some 
future  acts  of  a  wrongful  nature,  which  might  be  injurious  to  the 
plaintiffs,  is  not  a  sufficient  basis  for  insisting  upon  the  preventive 

80  In  re  Debs,  158  U.  S.  564,  593,  ^Coeur    D'Alene     Consolidated     & 
15  Sup.  Ct.  900,  39  L.  ed.  1092.  Min.  Co.  v  Miners'  Union  of  Ward- 

81  Southern  E.    Co.    v    Machinists'  ner,  51  Fed.  260,  19  L.  E.  A.  382. 
Local  Union,  111  Fed.  49.  **  Sailors'   Union   of   the  Pacific   v 

88  Davis  v  Zimmerman,  91  Hun.  498,       Hamond  Lumber  Co.,  156  Fed.  450. 
36  N.  Y.  Suppl.  303. 
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remedy  of  injunction.85  Thus  the  fact  that  the  constitution  of  an 
association  contains  articles  capable  of  being  so  enforced  as  to 
work  a  boycott  of  some  person,  furnishes  no  ground  for  enjoining 
their  enforcement,  on  a  bill  by  a  person  who  does  not  show  that  he 
is  threatened  by  such  injurious  action  and  is  likely  to  suffer  pecuni- 
ary injury  from  it.88 

§  gg. Necessity  for  established  business  as  a  prerequisite  to 

jurisdiction. 

To  authorize  the  issuance  of  an  injunction  against  a  boycott,  the 
complainant  must  show  that  he  has  an  established  business.  Hence, 
on  a  bill  that  merely  alleges  that  complainant  is  educated  as  an 
embalmer  and  undertaker,  and  has  for  a  specified  time  prior  to  the 
filing  of  the  bill  been  ready  and  willing  to  engage  in  that  business 
in  a  town  designated  but  has  been  prevented  from  doing  so  by  de- 
fendant association  and  its  members,  an  injunction  should  be 
denied.87 

§  99.  — Cessation  of  acts  complained  of  as  affecting  right  to  injunc- 
tion. 

The  question  as  to  the  maintenance  of  a  bill  and  the  granting  of 
relief  to  a  complainant  is  to  be  determined  by  the  status  existing  at 
the  time  of  filing  the  bill.  The  fact  that  the  acts  complained  of 
have  ceased  pending  the  filing  of  the  bill  and  the  hearing  furnishes 
no  ground  for  denying  an  injunction  especially  where  there  has 
been  no  disclaimer  of  the  right  to  do  such  acts.88  So  the  fact  that 
the  acts  complained  of  have  ceased  after  the  granting  of  an  inter- 
locutory injunction  against  their  continuance  will  not  prevent  the 
allowance  of  a  permanent  injunction  against  such  acts.  Tempor- 
ary but  disingenuous  compliance  with  the  terms  of  an  interlocutory 
injunction,  with  the  reserved  purpose  to  renew  unlawful  action 
after  the  final  hearing,  might  completely  paralyze  all  the  power  of 
the  court  to  grant  adequate  relief,  and  where  the  injunction  forbids 


88  Thomas  Eussell  &  Sons  v  Stamp-  8T  Van  Der  Platt  v  Undertakers '  & 

era  etc.  Union,  107  N.  Y.  Suppl.  303,  Liverymen's  Ass'n,  (N.  J.)  62  Atl.  455. 

57  Misc.  96.  And  see  Eeynolds  v  M  United  States  v  Workingmen  'a 

Everett,  144  N.  Y.  189,  39  N.  E.  72.  Amalgamated  Council,  54  Fed.  994, 

88 Van  Der  Platt  v  Undertakers'  &  26  E.  L.  A.  158,  4  Interstate  Com. 

Liverymen's  Ass'n,  (N.  J.)  62  Atl.  Eep.  831  (affirmed  in  57  Fed.  85,  6 

453.  C.  C.  A.  258,  11  U.  S.  App.  426). 
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nothing  but  actions  in  themselves  unlawful,  there  can  be  no  prac- 
tical harm  in  its  continuance  against  any  persons  who  are  not  en- 
gaged in  such  unlawful  actions  and  do  not  intend  to  do  so  in  the 
future.89  Where  however  in  addition  to  the  cessation  of  the  acts 
complained  of,  there  is  a  failure  on  final  hearing  to  make  out  a  case 
sufficiently  strong  to  move  the  court  to  exercise  its  extraordinary 
equitable  powers,  the  bill  should  be  dismissed.90  And  it  has 
been  held  that  where  all  the  acts  complained  of  were  committed 
prior  to  the  commencement  of  the  action  and  there  is  no  evidence 
that  further  acts  of  the  same  character  are  to  be  anticipated  an  in- 
junction against  such  acts  will  not  be  granted  because  an  injunc- 
tion lies  only  to  prevent  threatened  injury.91 

§  100.  — Particular  combinations  liable  to  injunction. Coerc- 
ing workmen  not  to  enter  into  or  continue  in  one's  employ. 

It  is  almost  universally  held  that  a  court  of  equity  will  restrain 
by  injunction,  the  execution  of  a  conspiracy,  or  the  continuance 
of  acts  commenced  in  furtherance  thereof,  to  injure  a  person 's  busi- 
ness by  the  use  of  such  means  as  force,  violence  or  intimidation  to 
prevent  those  in  his  employ  from  working  for  him  or  others  not  in 
his  service  but  willing  to  accept  employment  from  him,  from 
doing  so,92  and  in  the  injunction  suit,  incidental  damages  may  be 

89 Piano   &   Organ   Workers'   Inter-  S.    1018;    Franklin   Union   v   People, 

national    Union    v    Piano    &    Organ  220  111.  355,  77  N.  E.  176,  110  Am. 

Supply  Co.,  124  111.  App.  353;  Com-  St.  Eep.  248,  4  L.  E.  A.  N.  S.  1001; 

pare  Sweeney  v  Torrance,  11  Pa.  Co.  O'Brien  v  People,  216  111.  354,  75  N. 

Ct.  497.  E.  108,  108  Am.  St.  Eep.  249;  Chris- 

'°Eeynolds    v    Everett,    144   N.    Y.  tensen  v  Kellogg  Switchboard  &  Sup- 

789,  39  N.  E.  72.  ply  Co.,  110  111.  App.  61;   Beaton  v 

81 J.   F.   Parkinson   Co.   v   Building  Tarrant,  102  111.  App.  124. 

Trades  Council,  154  Cal.  581,  98  Pac.  Indiana. — Karges   Furniture   Co.   v 

1027,  21  L.  E.  A.  N.  S.  550.  Amalgamated     Woodworkers'     Local 

92 California.— Pierce  v  Stablemen's  Union,   165  Ind.  421,  75  N.  E.  877, 

Union,     103     Pac.     324;     Goldberg,  2  L.  E.  A.  N.  S.  788. 

Bo  wen   &   Co.   v   Stablemen's   Union,  Kentucky. — Underbill     v     Murphy, 

149  Cal.  429,  86  Pac.  806,  107  Am.  117  Ky.  640,  78  S.  W.  482,  111  Am. 

St.  Eep.  144.  St.  Eep.  262. 

Georgia. — Jones  v   E.  Van  Winkle  Maryland. — My  Maryland  Lodge  v 

Gin  &  Machine  Works,  131  Ga.  336,  Adt,  100  Md.  238,  59  Atl.  721,  68  L. 

62  S.  E.  236,  127  Am.  St;  Eep.  235.  E.  A.  252. 

Illinois. — A.    E.    Barnes    &    Co.    v  Massachusetts. — L.    D.    Wilcutt    & 

Chicago    Typographical    Union,    232  Sons  Co.  v  Driscoll,  200  Mass.  110,  85 

111.  424,  83  N.  E.  940,  14  L.  E.  A.  N.  N.  E.  897.     Vegelahn  v  Guntner,  167 
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Mass.  92,  44  N.  E.  1077,  57  Am.  St. 
Eep.  453,  55  L.  E.  A.  92;  Sherry  v 
Perkins,  147  Mass.  212,  17  N.  E.  307, 
9  Am.  St.  Eep.  689. 

Michigan. — Ideal  Mfg.  Co.  v  Wayne 
Circuit  Judge,  139  Mich.  92;  102  N. 
W.  372;  Beck  v  Eailway  Teamsters' 
Protective  Union,  118  Mich.  497,  77 
N.  W.  13,  74  Am.  St.  Eep.  421,  42  L. 
E.  A.  407;  Enterprise  Foundry  Co.  v 
Iron  Moulders'  Union,  149  Mich.  311, 
112  N.  W.  685,  13  L.  E.  A.  N.  S. 
548. 

Missouri. — Hamilton-Brown  Shoe 
Co.  v  Saxey,  131  Mo.  212,  32  S.  W. 
1106,  52  Am.  St.  Eep.  622.  And  see 
Lohse  Patent  Door  Co.  v  Fuelle,  215 
Mo.  421,  114  S.  W.  997,  22  L.  E.  A. 
N.  S.  607. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  953;  W.  &  A. 
Fletcher  Co.  v  International  Ass'n  of 
Machinists,  (N.  J.)  65  Atl.  1077; 
Martin  v  McFall,  65  N.  J.  Eq.  92,  55 
Atl.  465;  Jersey  City  Printing  Co.  v 
Cassidy,  63  N.  J.  Eq.  759;  53  Atl. 
230 ;  Frank  v  Herold,  63  N.  J.  Eq.  443, 
53  Atl.  152;  Barr  v  Essex  Trades 
Council,  53  N.  J.  Eq.  101,  30  Atl.  801. 

New  York. — Thomas  Eussell  &  Sons 
v  Stampers'  etc.  Union,  107  N.  Y. 
Suppl.  303,  57  Misc.  96;  New  York 
Central  Iron  Works  v  Brennan,  105 
N.  Y.  Suppl.  865;  Butterick  Publish- 
ing Co.  v  Typographical  Union  No.  6, 
100  N.  Y.  Suppl.  292,  50  Misc.  1; 
Coons  v  Christie,  53  N.  Y.  Suppl.  668, 
24  Misc.  296;  W.  P.  Davis  Machinery 
Co.  v  Eobinson,  84  N.  Y.  Suppl.  837, 
41  Misc.  323;  Master  Horseshoers' 
Protective  Ass'n  v  Quinlivan,  82  N. 
Y.  Suppl.  288,  83  App.  Div.  459 ;  Her- 
zog  v  Fitzgerald,  77  N.  Y.  Suppl.  366, 
77  App.  Div.  110;  Davis  v  Zimmer- 
man, 91  Hun.  489,  36  N.  Y.  Suppl. 
303.  But  see  Johnston  Harvester  Co. 
v  Meinhardt,  9  Abbotts  N.  C.  391. 


Ohio. — Brown  Mfg.  Co.  v  Local 
Union  No.  76,  12  Ohio  Dec.  753; 
Eureka  Foundry  Co.  v  Lehker,  13  Dec. 
N.  P.  398;  Perkins  v  Eogg,  11  Ohio 
Dec.  (Eeprint)  585;  Hoster  Brewing 
Co.  v  Giblin,  14  Ohio  Dec  N.  P.  305; 
Morgan  Engineering  Co.  v  Nichols,  13 
Ohio  Dec.  N.  P.  614;  Hillenbrand  v 
Building  Trades  Council,  14  Ohio  Dec. 
N.  P.  628;  New  York  Central  etc.  B. 
Co.  v  Wenger,  17  W.  L.  B.  306,  9 
Ohio  Dec.  (Eeprint)  815;  Brunsman 
v  Atherton,  12  Ohio  Dec.  N.  P.  547. 

Pennsylvania. — O  'Neil  v  Behanna, 
182  Pa.  St.  236,  37  Atl.  843,  61  Am. 
St.  Eep.  702,  38  L.  E.  A.  382;  Wick 
China  Co.  v  Brown,  164  Pa.  449,  30 
Atl.  261;  Murdock  v  Walker,  152  Pa. 
St.  595,  25  Atl.  492,  34  Am.  St.  Eep. 
678;  Marietta  Casting  Co.  v  Thuma, 
28  Pa.  Co.  Ct.  248,  12  Pa.  Dist.  Eep. 
552;  State  Line  etc.  E.  Co.  v  Brown, 
11  Pa.  Dist.  Eep.  509;  Morris  Eun 
Coal  Mining  Co.  v  Guy,  14  Pa.  Dist. 
Eep.  600;  'MeCandless  v  O'Brien,  38 
Pa.  L.  J.  435,  8  Lane.  254;  Temple 
Iron  Co.  v  Carmanoski,  10  Kulp  137. 

Virginia. — Everett-Waddey  Co.  v 
Eichmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  278,  5  L.  E.  A.  N. 
S.  273. 

United  States. — Carter  v  Fortney, 
170  Fed.  465;  Goldfield  Consolidated 
Mines  Co.  v  Goldfield  Miners'  Union, 
159  Fed.  500;  Sailors'  Union  of  the 
Pacific  v  Hammond  Lumber  Co.,  156 
Fed.  450,  (affirming  149  Fed.  577); 
National  Telephone  Co.  v  Kent,  156 
Fed.  173;  Pope  Motor  Car  Co.  v 
Keegan,  150  Fed.  148;  Gulf  Bag  Co. 
v  Suttner,  124  Fed.  467;  Knudsen  v 
Benn,  123  Fed.  636;  Union  Pac.  E. 
Co.  Euef.  120  Fed.  102;  United 
States  v  Haggerty,  116  Fed.  510; 
United  States  v  Weber,  114  Fed.  950 ; 
Eeinecke  Coal  Co.  v  Wood,  112  Fed. 
477;  Allis-Chalmers  Co.  v  Eeliable 
Lodge,  111  Fed.  264;  Southern  E.  Co. 
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awarded  fo  rthe  expenses  incurred  by  complainant  in  protecting 
his  employes  from  the  unlawful  acts  of  defendants.98  An  injunc- 
tion against  boycotts  of  this  nature  is  not  prohibited  by  a  statute 
containing  the  following  provisions:  No  agreement,  combination 
or  contract  by  or  between  two  or  more  persons  to  do  or  procure  to 
be  done,  or  not  to  do  or  procure  not  to  be  done,  any  act  in  con- 
templation or  furtherance  of  any  trade  dispute,  between  employers 
and  employes,  shall  be  deemed  criminal,  nor  shall  those  engaged 
therein  be  indictable  or  otherwise  punishable  for  the  crime  of  con- 
spiracy, if  such  act  committed  by  one  person  would  not  be  punish- 
able as  a  crime,  nor  shall  such  agreement,  combination  or  contract 
be  considered  as  in  restraint  of  trade  or  commerce,  nor  shall  any 
restraining  order  or  injunction  be  issued  with  relation  thereto, 
provided  that  nothing  in  the  act  shall  be  construed  to  authorize 
force,  violence  or  threats  thereof.  Even  if  the  statute  could  be  so 
construed,  it  would  to  that  extent  be  void  because  violative  of  plain- 
tiff 's  constitutional  right  to  acquire,  possess  and  enjoy  property.  It 
would  legalize  a  combination  in  restraint  of  trade  or  commerce 
entered  into  by  a  trades  union  which  would  be  illegal  if  entered  into 
by  any  other  persons  or  associations.  It  would  exempt  trades 
unions  from  the  operation  of  the  general  laws  of  the  land  under 
circumstances  where  the  same  laws  would  operate  against  all  other 
individuals,  combinations,  or  associations.8*  So  a  statute  providing 
that  it  shall  not  be  unlawful  for  any  two  or  more  persons  to  unite, 
combine  or  bind  themselves  by  oath,  covenant,  agreement,  alliance 
or  otherwise  to  persuade,  advise,  or  encourage  by  peaceable  means, 
any  person  or  persons  to  enter  into  any  combination  for  or  against 
leaving  or  entering  the  employment  of  any  person  does  not  prevent 
a  suit  to  enjoin  labor  unions  and  their  officers  from  using  violence, 

v  Machinists'  Local  Union,  111  Fed.  etc.  B.  Co.  v  Bailey,  61  Fed.  494. 

49;   Otis  Steel  Co.  v  Iron  Moulders'  England.— Springhead  Spinning  Co. 

Union,  110  Fed.  698;  American  Steel  v  Riley,  37  L.  J.  Ch.  889,  L.  E.  6  Eq. 

&  Wire  Co.  v  Wiredrawers'  etc.  Union,  55^  19  L.  T.  364,  1  W.  E.  1138. 
90    Fed.    608;    Consolidated    Steel    & 

Wire  Co.  v  Murray,  80  Fed.  811;  Jones  V  Maher>  116  N'  Y'  ^PP1' 
Elder  v  Whitesides,  72  Fed.  724J  180>  62  Misc'  388' 
Hagan  v  Blindell,  56  Fed.  696,  (af-  "Goldberg,  Bowen  &  Co.  v  Stable- 
firming  54  Fed.  40);  Coeur  D'Alene  men's  Local  Union,  149  Cal.  429,  86 
Consolidated  &  Min.  Co.  v  Miners'  Pac.  806,  117  Am.  St.  Eep.  145,  8  L. 
Union  of  Wardner,  51  Fed.  260,  19  E.  A.  N.  S.  460;  Pierce  v  Stablemen's 
L.  E.  A.  382.  And  see  Lake  Erie  Union,  (Cal.)  103  Pac.  323. 
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and  intimidation  to  prevent  workmen  from  continuing  in  or  enter- 
ing into  complainant's  service.95  A  suit  of  the  character  under 
consideration,  it  has  been  said,  cannot  be  sucessfully  defended  by 
showing  a  combination  between  complainant  and  other  employers 
to  depreciate  the  market  value  of  defendants'  labor.98  In  a  few 
of  the  cases  cited  to  the  first  proposition  in  this  section,  the  in- 
timidation used  was  threats  of  imposition  of  penalties  by  unions  on 
their  members.  This  species  of  intimidation,  if  it  may  be  so  called, 
is  considered  at  some  length  in  another  chapter.97  In  the  great 
majority  of  the  cases  cited  in  this  section  however,  the  coercive 
measures  resorted  to  were  the  actual  infliction  of  bodily  harm,  or 
the  intimidation  which  puts  one  in  fear  of  it.  A  few  illustrations 
here  will  suffice  because  the  facts  in  this  class  of  cases  are  monot- 
onously similar.  In  Murdock  v  Walker,98  it  was  held  that  a  court  of 
equity  will  restrain  by  injunction  discharged  employes,  members 
of  a  union,  from  gathering  about  their  former  employer's  place  of 
business  in  crowds,  from  following  his  workmen  to  and  from  their 
boarding  houses,  and  purposely  interfering  with  them  in  passing 
along  the  public  streets,  and  from  using  opprobrious  and  menacing 
language  and  ridicule  on  account  of  their  working  for  their  former 
employer.  In  Sherry  v  Perkins,99  it  was  held  that  where  in  pur- 
suance of  a  scheme  by  threats  and  intimidation  to  prevent  persons 
in  plaintiff's  employment  from  continuing  in  such  employment,  de- 
fendants displayed  banners  in  front  of  plaintiff's  shop  containing 
devices  which  amounted  to  a  standing  menace  to  employes  or  those 
seeking  employment,  which  acts  were  perpetrated  daily  for  several 
months  before  the  filing  of  the  bill,  and  were  still  being  perpe- 
trated at  the  time  of  the  hearing,  the  defendants  were  guilty  of 
continuous  unlawful  acts  injurious  to  plaintiff 's  business  and  prop- 
erty— a  nuisance  which  a  court  of  equity  will  enjoin.  In  Under- 
bill v  Murphy,1  an  employer  replaced  his  striking  employes  with 
non-union  men,  and  they  thereupon  undertook  to  prevent  the  non- 
union men  from  working  by  following  them  from  place  to  place, 

91  Connett    v     United     Hatters     of      Eights  of  Third  Parties. 
North  America,  (N.  J.)  74  Atl.  188.  68 152  Pa.  St.  595,  25  Atl.  492,  34 

96  New  York  Central  Iron  Works  Co.       Am.  St.  Eep.  678. 

v  Brennan,  116  N.  Y.  Suppl.  457.  "  147  Mass.   212,   17  N.  E.  307,  9 

97  See    Infra    chapter — Exercise    ~by       Am.  St.  Eep.  689. 

Union  of  Disciplinary  Measures  l  117  Ky.  640,  78  S.  W.  482,  111 
Against  Its  Members  as  Affecting  Am.  St.  Rep.  262. 
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assembling  about  the  employer's  shop  and  demanding  and  threat- 
ening the  employer  and  his  workmen.  They  also  insulted  the 
workmen  with  opprobrious  epithets  and  assaulted  them  so  that  on 
several  occasions  the  employer  was  compelled  to  call  in  the  po- 
lice force  of  the  city  to  escort  them  away  from  the  place  and  pro- 
tect them  from  the  violence  of  the  strikers.  These  acts  were  per- 
petrated continuously  for  several  weeks  prior  to  the  commencement 
of  suit  for  injunction.  On  these  facts  it  was  held  that  an  injunc- 
tion should  be  granted  to  prevent  the  continuance  of  such  acts.  In 
Thomas  Russell  &  Sons  v  Stampers'  etc.  Union,2  it  appeared  that 
plaintiff's  striking  employes  in  one  instance,  assembled  in  front  of 
his  place  of  business,  shouting  opprobrious  names  and  in  some 
instances  followed  those  working  for  him  and  threatened  them 
with  bodily  harm.  Subsequently  they  stationed  gangs  of  men 
near  plaintiff's  place  of  business  who  demanded  that  plaintiff's 
workmen  should  join  the  union,  and  who  followed  them  with 
threats  and  assaults  causing  some  of  them  to  leave  the  city.  It  also 
appeared  that  plaintiff  had  been  obliged  to  secure  the  services  of 
special  officers  and  to  request  police  assistance,  but  all  to  no  avail. 
An  injunction  was  awarded  against  the  continuance  of  such  acts. 

§101. Coercing  customers  or  prospective  customers  to  with- 
hold patronage. Statement  of  rule. 

While  the  decisions  are  not  altogether  in  harmony,  the  weight 
of  authority  is  that  an  injunction  will  issue  to  restrain  the  execu- 
tion of  a  conspiracy  or  the  continuance  of  acts  commenced  in 
furtherance  thereof,  formed  for  the  purpose  of  injuring  a  person's 
business  by  coercing  his  customers  or  prospective  customers  into 
withholding  their  patronage  from  him,  by  injury  or  threatening 
injury  to  their  business,  on  their  failure  to  comply  with  the  de- 
mands of  the  conspirators.8  This  doctrine  has  been  applied  where 

a  107  N.  Y.  Suppl.  303,  57  Misc.  96.  another.     This    statute,    however,    is 

8  Illinois. — Piano  &  Organ  Workers '  merely    declaratory    of    the    common 

International    Union    of    America    v  law). 

Piano  &  Organ  Supply  Co.,   124  111.  Maryland. — My  Maryland  Lodge  v 

App.   350.    (In   this   state   a   statute  Adt,  100  Md.  238,  59  Atl.  721,  68  L. 

makes  it  an  offense  for  an  organiza-  E.  A.  252. 

tion  to  issue  any  circular  to  its  mem-  Michigan. — Beck  v  Railway  Team- 

bers  for  the  purpose  of  establishing  sters' Protective  Union,  118  Mich.  497, 

a  boycott  with  the  wrongful  or  mali-  77  N.  W.  13,  42  L.  R.  A.  407,  74  Am. 

cious  intent  to  injure  the  business  of  St.  Rep.  421. 
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the  injury  so  inflicted  or  threatened  was  the  withholding  or  threats 
of  withholding  of  the  patronage  of  the  conspirators  from  such 
customers  or  prospective  customers,*  or  the  coercion  of  others  to 
withhold  patronage  from  them,5  or  the  prevention  of  their  obtaining 
or  keeping  in  their  employ  the  labor  essential  to  the  carrying  on 
of  their  business.'  Acts  of  this  character  are  not  sanctioned  by 
statutes  providing  that  labor  unions  may  adopt  ways  and  means 
to  make  their  rules  and  regulations  effective,7  nor  by  statutes  mak- 
Missouri. — Lohse  Patent  Door  Co.  v  course  canot  be  enjoined.  Pierce  v 


Fuelle,  215  Mo.  421,  114  S.  W.  997, 
22  L.  E.  A.  607;  Chas.  A.  Olcott 
Planing  Mill  Co.  v  Fuelle,  114  S.  W. 
1013. 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n,  72 
N.  J.  Eq.  653,  66  Atl.  953. 

Pennsylvania. — Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  63  Atl.  585,  112  Am. 
St.  Rep.  272,  12  L.  E.  A.  N.  S.  242; 
Brace  Bros,  v  Evans,  5  Pa.  Co.  Ct. 
163,  3  By.  &  Corp.  L.  J.  561. 

United  States. — United  States  v 
Lawlor,  139  Fed.  71. 

4  District  of  Columbia. — Buck  Stove 
&  Eange  Company  v  American  Fed- 
eration of  Labor,  35  Wash.  L.  Eep. 
797,  70  Alb.  L.  J.  8  (affirmed  in  37 
Wash  L.  Eep.  154). 

New  Jersey. — George  Jonas  Glass 
Co.  v  Glass  Bottle  Blowers'  Ass'n, 
72  N.  J.  Eq.  653,  66  Atl.  953;  Barr 
v  Essex  Trades  Council,  53  N.  J.  Eq. 
881,  30  Atl.  881. 

New  fork. — Mathews  v  Shankland, 
56  N.  Y.  Suppl.  123,  25  Misc.  604. 

United  States. — Eocky  Mountain 
Bell  Telephone  Co.  v  Montana  Feder- 
ation of  Labor,  156  Fed.  809;  Hop- 
kins v  Oxley  Stave  Co.,  83  Fed.  912,  28 
C.  C.  A.  99;  Casey  v  Cincinnati  Typo- 
graphical Union,  45  Fed.  135,  12  L. 
L.  E.  A.  193. 

In  California  and  Montana,  as 
shown  in  section  76,  such  a  combina- 
tion is  held  a  lawful  one,  and  of 


Stablemen's  Union,  (Cal.)  103  Pac. 
323;  Lindsay  v  Montana  Federation 
of  Labor,  37  Mont.  264,  96  Pac.  127. 

"Hopkins  v  Oxley  Stave  Co.,  83 
Fed.  912,  28  C.  C.  A.  99;  Barr  v  Es- 
sex Trades  Council,  53  N.  J.  Eq.  881, 
30  Atl.  881. 

6  Gray  v   Building  Trades  Council, 
91  Minn.  171,  97  N.  W.  663,  103  Am. 
St.  Eep.  477,  63  L.  E.  A.  773;  Lohse 
Patent  Door   Co.   v   Fuelle,   215  Mo. 
421,  114  S.  W.  997,  22  L.  E.  A.  N. 
S.    607;    Charles   A.    Olcott   Planing 
Mill  Co.  v  Fuelle,   (Mo.)    114  S.  W. 
1093 ;  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226; 
Shine  Bros.  Mfg.  Co.  v  Fox,  156  Fed. 
237,  86  C.  C.  A.  311;  Thomas  v  Cin- 
cinnati  etc.   E.   Co.,   62   Fed.   803,   4 
Inters.  Com.  Eep.  788. 

In  California,  as  was  shown  in  sec- 
tion 77,  it  is  held  lawful  for  a  union 
to  notify  customers  of  an  employer  of 
their  members  who  have  gone  on 
a  strike  against  him,  that  all  members 
of  the  union  would  refuse  to  handle 
any  material  purchased  from  such 
employer.  In  this  state  no  injunction 
will  lie  to  prevent  such  acts.  J.  F. 
Parkinson  Co.  v  Building  Trades 
Council,  154  Cal.  581,  98  Pac.  1027, 
21  L.  E.  A.  N.  S.  550. 

7  Purvis   v   United   Brotherhood   of 
Carpenters  and  Joiners,   63    Atl.    585, 
214  Pa.  St.  344,  12  L.  E.  A.  N.  S. 
242,  112  Am.  St.  Bep.  272. 
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ing  it  lawful  to  combine  to  persuade  by  peaceable  means  any  per- 
sons to  enter  into  a  combination  for  or  against  leaving  the  em- 
ployment of  any  person  or  corporation.8  And  such  acts  are  not 
justified  by  the  refusal  of  the  party  boycotted  to  discharge  a  non- 
union employe  who  refused  to  join  the  union  to  which  the  members 
of  the  parties  engaged  in  the  boycott  belong.9 

§  102. Illustrations  of  the  rule. 

The  decisions  herein  set  out  will  serve  to  illustrate  the  rules 
stated  in  the  preceding  section  in  respect  of  causing  one 's  customers 
or  prospective  customers  to  withhold  patronage  from  him,  by 
causing  or  threatening  to  cause  loss  of  patronage  to  them,  or  by 
threats  of  strikes  in  their  establishments.  In  Barr  v  Essex  Trades ' 
Council,10  it  appeared  that  the  proprietor  of  a  daily  newspaper, 
determined  to  use  plate  matter  in  the  makeup  of  his  paper,  not- 
withstanding the  interdictive  resolution  of  the  local  typographical 
union,  of  which  all  his  employes  were  at  the  time  members.  The 
union  thereupon  withdrew  its  endorsement  and  among  other  acts, 
personal  application  was  made  by  it  to  actual  advertisers,  by  the 
distribution  of  printed  circulars  and  resolutions  of  the  societies, 
suggesting  that  they  discontinue  their  advertising  therein,  even 
if  they  had  made  contracts  to  so  advertise  and  a  threat  was  made 
in  the  guise  of  a  suggestion,  that  if  they  did  continue  to  do  so,  they 
would  also  incur  the  enmity  and  opposition  of  organized  labor.  In 
consequence  the  circulation  of  the  paper  was  considerably  reduced, 
and  several  advertisers  withdrew  their  advertisements.  It  was 
held  that  an  actionable  wrong  had  been  committed,  and  that  an 
injunction  would  issue  against  the  continuance  of  such  acts,  be- 
cause the  remedy  not  only  involves  a  multiplicity  of  suits,  but  the 
threatened  damage  is  irreparable.  "No  more  vulnerable  object," 
it  was  said,  "could  be  presented  for  the  operation  of  a  boycott  than 
the  advertising  columns  of  a  newspaper.  They  bear  on  their  face 
the  only  information  necessary  as  to  the  salient  points  of  attack. 
To  successfully  appeal  to  a  legal  tribunal  for  redress  for  injuries 
caused  by  boycotting  the  advertisers,  would  involve  waiting  until 
all  the  damage  was  done,  or  the  bringing  innumerable  suits  suc- 
cessively, as  the  damage  was  ascertainable. "  In  Hopkins  v  Oxley 

«Barr  v  Essex  Trade  Council,  53  39  Wash.  531,  81  Pac.  1069,  4  L.  E. 
N.  J.  Eq.  101,  30  Atl.  881.  A.  N.  S.  302. 

•Jensen  v  Cooks'  &  Waiters'  Union,          "53  N.  J.  Eq.  101,  30  Atl.  881. 


148       SUBSTANTIVE  LAW  GOVERNING  BOYCOTTS  OP  CAPITAL.  [§  102 

Stave  Co.,11  it  was  held  that  a  combination  of  labor  unions  to  com- 
pel a  manufacturer  to  cease  to  use  certain  kinds  of  machinery  in 
the  manufacture  of  barrels,  by  notifying  purchasers  thereof  to 
cease  buying  them  and  inducing  organized  labor  everywhere  not  to 
buy  merchandise  packed  in  them  is  an  unlawful  conspiracy  and  will 
be  enjoined.  Some  stress  was  placed  on  the  fact  that  by  such  com- 
bination, if  successful,  the  public  at  large  would  be  deprived  of 
the  benefits  to  be  derived  from  a  labor  saving  machine  apparently 
of  great  utility.  This,  however,  is  of  little  importance  because  the 
use  of  a  boycott  is  the  use  of  unlawful  means  and  it  is  immaterial 
whether  the  end  sought  to  be  attained  is  lawful  or  not.  In  Casey  v 
Cincinnati  Typographical  Union,12  the  union  insisted  that  com- 
plainant should  unionize  his  office  and  subscribe  to  its  rules  and 
regulations  and  adopt  its  scale  of  wages.  Upon  his  refusal  to 
accede  to  these  demands,  placards  were  posted  prominently,  urging 
all  people  to  refrain  from  patronizing  complainant's  paper,  and 
circulars  were  addressed  to  his  customers  of  like  import,  threaten- 
ing loss  of  patronage  upon  their  failure  to  comply  with  these 
demands  and  that  the  hostility  of  organized  labor  would  be  in- 
curred. An  injunction  was  granted  to  restrain  the  continuance 
of  these  acts.  In  Mathews  v  Shankland,18  it  appeared  that  plaintiff 
who  conducted  a  newspaper  on  the  "open  shop"  plan  was  re- 
quested by  a  typographical  union  some  of  whose  members  were  in 
his  employ,  to  unionize  his  plant  and  adopt  the  union  scale  of  wages 
which  he  refused  to  do.  The  union  then  called  a  strike  against 
him  and  its  members  walked  out.  Immediately  afterwards  it  pass- 
ed a  resolution  that  the  business  men  of  the  community  be  noti- 
fied that  plaintiff  maintained  an  ''unfair"  shop,  that  it  had  dis- 
charged its  union  men — which  was  untrue — and  filled  their  places 
with  labor  imported  from  another  city  thus  inflicting  great  hard- 
ship on  many  families.  It  was  ordered  that  copies  of  the  resolu- 
tion be  forwarded  to  every  firm  advertising  in  plaintiff's  paper  and 
that  all  organized  labor  be  instructed  not  to  patronize  and  not 
to  advertise  in  plaintiff's  paper.  This  resolution  was  sent  to  all 
the  subordinate  unions  in  the  city  where  the  paper  was  pub- 
lished, which  adopted  the  resolutions  and  issued  circulars  to  the 
patrons  of  and  advertisers  in  plaintiff's  paper,  threatening  that 

11  83  Fed  912,  28  C.  C.  A.  99.  "56  N.  Y.  Suppl.  123,  25  Misc.  604. 

12  45  Fed.  135,  12  L.  B.  A.  193. 
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continued  patronage  meant  loss  of  support  from  the  army  of 
workers  who  composed  the  many  labor  unions  of  the  city.  The 
typographical  union  also  issued  to  advertisers  and  the  public 
circulars  charging  the  blame  of  the  contest  wholly  to  the  plaintiff 
and  stating  that  the  fight  was  to  be  continued  without  abatement, 
and  organized  a  paper  in  which  it  made  libellous  attacks  on  plain- 
tiff and  frequently  threatened  advertisers  of  plaintiff  with  loss  of 
patronage.  As  a  result  of  these  acts  prominent  business  concerns 
ceased  advertising  in  plaintiff's  paper.  It  was  held  that  plaintiff 
was  entitled  to  an  injunction  against  the  continuance  of  these  acts. 
In  Alfred  W.  Booth  &  Bro.  v  Burgess,14  it  was  held  that  officers 
and  agents  of  labor  unions  will  be  enjoined  from  calling  strikes  of 
their  members  in  the  establishments  of  customers  and  patrons  of 
a  manufacturer  who  has  declared  for  l '  the  open  shop, ' '  in  order  to 
force  them  to  cease  dealing  with  such  manufacturer,  and  thereby 
coerce  him  into  unionizing  his  shop.  In  Thomas  v  Cincinnati  etc. 
R.  Co.,15  it  was  held  that  a  combination  of  unions  of  railway  em- 
ployes to  incite  the  employes  of  all  railways  in  the  country  to  sud- 
denly quit  their  service,  without  any  dissatisfaction  with  the  terms 
of  their  own  employment,  to  paralyze  utterly  all  the  traffic  by 
which  people  live,  and  starve  the  railway  companies  and  the  public 
into  compelling  a  manufacturer  of  cars  with  whom  the  railroad 
employes  had  no  relations  of  any  sort,  to  do  something  which 
neither  the  companies  nor  the  public  have  the  right  to  compel  him 
to  do — namely  to  raise  the  wages  of  his  employes — is  an  unlawful 
conspiracy  at  common  law.  In  Lohse  Patent  Door  Co.  v  Fuelle," 
and  Chas.  A.  Olcott  Planing  Mill  Co.  v  Fuelle,"  it  was  held  that  the 
declaring  and  prosecution  of  a  boycott  in  furtherance  of  a  com- 
bination by  members  of  a  labor  union  composed  of  carpenters  and 
woodworkers,  to  injure  a  person's  business  on  his  refusal  to  union- 
ize his  shop,  by  intimidating  his  customers  through  threats  of  strike' 
in  their  places  of  business,  if  they  used  material  manufactured  by 
him  would  be  enjoined.  In  Gray  v  Building  Trades  'Council,18  it 

"  72  N.  J.  Eq.  181,  65  Atl.  226.  A.  951,  91  Am.  St.  Eep.  440,  on  the 

15  6 2  Fed.  803,  4  Inters.  Com.  Eep.  ground  that  the  object  of  that  suit 

788.  was  to  enjoin  publication  of  a  boy- 

"215  Mo.  421,  114  S.  W.  997,  22  cott.) 

L.  E.   A.  N.   S.   607,    (distinguishing  "  (Mo.)  114  S.  W.  1093. 

Marx   Haas   Clothing   Co.   v  Watson,  1891  Minn.  171,  97  N.  W.  663,  103 

168  Mo.  133;  67  S.  W.  391,  56  L.  B.  Am.  St.  Eep.  477,  63  L.  B.  A.  753. 
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was  held  that  where  on  refusal  of  a  manufacturer  to  employ  union 
labor  only,  a  voluntary  association  composed  of  delegates  of  various 
labor  unions,  threatens  his  customers  that  unless  they  desist  from 
patronizing  him  the  association  will  call  strikes  of  members  of  the 
various  unions  represented  by  it  in  the  employ  of  such  customers, 
and  thereby  injure  their  business,  the  continuance  of  such  acts  will 
be  enjoined. 

§  103. Use  of  force  or  violence  to  cause  withholding  of  pat- 
ronage. 

An  injunction  will  be  granted  to  restrain  the  members  of  a  com- 
bination engaged  in  a  boycott  from  congregating  around  the  place 
of  business  of  the  person  against  whom  the  boycott  is  declared  and 
using  force  or  threats  thereof  to  prevent  his  customers  from  deal- 
ing with  him." 

§  104. Coercing  dealers  in  material  or  products  necessary  to  a 

person's  business  into  not  selling  to  Mm. 

Where  a  combination  of  workmen,  for  the  purpose  of  injuring  a 
person's  business,  threaten  strikes  in  the  establishments  of  those 
dealing  in  material  or  products  necessary  to  his  business,  in  case 
they  have  any  dealings  with  him,  he  would  be  entitled  to  an  in- 
junction against  the  continuance  of  such  acts.20 

§  105. Coercing  breach  of  contract  by  independent  contractor. 

Where  a  labor  union,  because  of  the  refusal  of  an  employer  of 
labor  to  recognize  their  association  in  a  formal  way,  threatens 
strikes  in  the  establishments  of  independent  contractors  who  have 
engaged  to  do  certain  work  for  him,  some  of  whom  in  consequence 
deliberately  break  their  contracts,  an  injunction  against  the  con- 
tinuance of  such  acts  will  be  awarded.*1 


19  Goldberg,  Bowen  &  Co.  v  Stable-  Beck  v  Railway  Teamsters '  Protective 

men's   Local   Union,    149  Cal.  429,   86  Union,  118  Mich.  497,  77  N.  W.  13,  74 

Pac.  806,  117  Am.  St.  Eep.  144,  8  L.  Am.  St.  Rep.  421,  42  L.  R.  A.  407. 

R.  A.  N.  S.  460;  Pierce  v  Stablemen  >s 

TT  •       /ni\inoT»       OCM     -D4.4.    'i  ^  See  Moores  v  Bricklayers'  Union, 

Union  (Cal.)  103  Pac.  324:  Butterick  J 

-D  ,  v  ,  .        '  ~                m              .  .    ,  10  Ohio  Dec.    (Reprint)    648,  23  W. 
Publishing      Co.      v      Typographical 

TT  I       XT     *    IAA  XT   v    a       i    ono  L.  B.  48:  Temperton  v  Russell,  (1893) 

Union  No.  6,  100  N.  Y.  Suppl.  292;  '          £ 

50  Misc.  1;  Jensen  v  Cooks'  &  Wait-  +           15>  * 

ers'   Union,   39   Wash.   531,   81   Pac.  n  Beattie  v  Callahan,  67  N.  Y.  App. 

1069,  4  L.  R.  A.  N.  S.  302.     And  see  Div.  14,  73  N.  Y.  Suppl.  518. 
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§  106. Publication  of  libellous  matter  coercive  in  its  nature. 

The  rule  is  well-settled  that  a  court  of  equity  has  no  jurisdiction 
to  restrain  a  mere  libel  or  slander.22  An  interesting  question  on 
which  the  courts  are  not  entirely  in  accord  is  whether  an  injunction 
may  be  granted  to  prevent  a  union  or  its  members  from  uttering  or 
publishing  slanderous  or  libellous  matter  concerning  a  person 
where  its  nature  and  purpose  is  to  intimidate  and  coerce  others  into 
refraining  from  having  business  relations  with  him.  According 
to  the  weight  of  authority  such  acts  may  be  enjoined.  The  view 
taken  by  these  decisions  is  that  suits  of  this  character  are  not  suits 
to  enjoin  a  libel  or  slander  but  to  enjoin  acts  the  effect  of  which  is 
to  injure  a  person's  business  by  coercing  others  through  fear  of 
loss  to  themselves  to  refrain  from  having  any  business  relations 
with  him  and  that  the  issuance  of  an  injunction  to  prevent  such 
acts  does  not  infringe  the  constitutional  provisions  which  in  sub- 
stance declare  that  every  citizen  may  freely  speak,  write  and  pub- 
lish his  sentiments  being  responsible  for  the  abuse  of  the  right,  and 
that  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of 
speech  or  freedom  of  the  press.23  " There  is  a  clear  distinction," 
it  is  said, ' l  between  suits  to  enjoin  the  publication  of  a  libel  and  one 
to  restrain  acts  to  intimidate  persons  from  dealing  with  another. 


22  Injunctions,  22  Cyc.  pp.  900,  901 
and  cases  cited;  Bispham's  Equity 
(4th  ed.)  465,  n.  and  cases  cited. 

28  California. — Jordahl  v  Hayda,  1 
Cal.  App.  696,  65  Pac.  1079. 

District  of  Columbia. — Buck  Stove 
&  Range  Co.  v  American  Federation 
of  Labor,  35  Wash.  L.  Eep.  797,  70 
Alb.  L.  J.  8,  (affirmed  in  37  Wash.  L. 
Rep.  154.) 

Illinois. — Hey  v  Wilson,  232  111. 
389,  83  N.  E.  928,  122  Am.  St.  Rep. 
119,  16  L.  R.  A.  N.  S.  85. 

Maryland. — My  Maryland  Lodge  v 
Adt,  100  Md.  283,  59  Atl.  721,  68 
L.  R.  A.  752. 

Massachusetts. — Reynolds  v  Davis, 
198  Mass.  294,  84  N.  E.  457,  14  L.  R. 
A.  N.  S.  162.  See  also  Sherry  v 
Perkins,  147  Mass.  212,  17  N.  E.  307, 
9  Am.  St.  Rep.  689. 


Michigan. — Beck  v  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Rep. 
421,  42  L.  R.  A.  407. 

New  Jersey. — Barr  v  Essex  Trade 
Council,  53  N.  J.  Eq.  101,  30  Atl.  881. 

New  York. — Mathews  v  Shank- 
land,  56  N.-Y.  Suppl.  123,  25  Misc. 
604. 

United  States. — Rocky  Mountain 
Bell  Telephone  Co.  v  Montana  Feder- 
ation of  Labor,  156  Fed.  822;  Shine 
v  Fox  Bros.  Mfg.  Co.,  156  Fed.  357, 
86  C.  C.  A.  311  j  Seattle  Brewing  Co. 
v  Hansen,  144  Fed.  1011;  Loewe  v 
California  Federation  of  Labor,  139 
Fed.  71;  Coeur  D'Alene  Consolidated 
etc.  Min.  Co.  v  Miners'  Union  of 
Wardner,  51  Fed.  260,  19  L.  R.  A. 
382 ;  Cassidy  v  Cincinnati  Typograph- 
ical Union,  45  Fed.  135,  12  L.  R.  A. 
193;  Emack  v  Kane,  34  Fed.  47. 
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In  the  one,  when  the  acts  complained  of  consist  of  such  misrepre- 
sentations of  a  business  that  they  tend  to  its  injury  and  damage  to 
its  proprietor,  the  offense  is  simply  a  libel;  and  in  this  country 
the  courts  have  with  great  unanimity  held  that  they  will  not  inter- 
fere by  injunction,  but  that  the  injured  party  must  rely  upon  his 
remedy  at  law.  On  the  contrary,  when  the  attempt  to  injure  con- 
sists of  acts  or  words  which  will  operate  to  intimidate  and  pre- 
vent the  customers  of  a  party  from  dealing  with,  or  laborers  from 
working  for  him,  the  courts  have,  with  nearly  equal  unanimity,  in- 
terposed by  injunction.  In  the  one  case  it  is  an  injury  to  a  man 's 
business  by  libeling  it;  in  the  other,  by  force,  threats,  and  other 
like  means,  he  is  prevented  from  pursuing  it;  while  the  damage 
might  be  as  great  in  the  one  case  as  in  the  other — but  most  likely 
with  different  consequences  to  the  good  order  and  peace  of  the 
community — the  courts  have  determined  upon  different  remedies.24 
And  in  another  case  it  was  said,  "  It  is  urged  that  courts  of  equity 
will  not  restrain  the  publication  of  a  libel,  and  that  this  boy- 
cotting circular  is  a  libel,  the  publication  and  circulation  of  which 
cannot  be  enjoined.  The  same  claim  was  made  that  courts  of 
equity  have  no  jurisdiction  to  restrain  the  commission  of  a  crime. 
But  the  answer  is  and  always  has  been,  that  parties  cannot  inter- 
pose this  defense,  when  the  acts  are  accompanied  by  threats,  ex- 
press or  covert,  or  intimidation  or  coercion,  and  the  accomplishment 
of  the  purpose  will  result  in  irreparable  injury  to  and  the  destruc- 
tion of  property  rights.  If  all  there  was  to  this  transaction  was 
the  publication  of  a  libelous  article  the  position  would  be  sound." 
In  accordance  with  these  views  it  was  held  that  a  suit  to  enjoin  the 
issuance  of  circulars  stating  that  a  newspaper  company  had  broken 
its  promise  to  unionize  its  office  and  threatening  its  customers  with 
loss  of  patronage,  unless  they  withdrew  their  patronage  from  it,  in 
pursuance  of  a  conspiracy  to  compel  the  company  to  yield  its  right 
to  select  its  own  workmen  and  submit  itself  to  the  control  of  the 
union  and  allow  the  union  to  regulate  prices  for  it,  and  to  deter- 
mine whom  it  should  employ  and  discharge,  is  not  a  suit  to  enjoin 
a  libel  and  that  an  injunction  would  be  granted."  On  the  other 

"Coeur  D'Alene   Consolidated   etc.  W.  13,  74  Am.  St.  Eep.  44,  42  L.  E. 

Min.  Co.  v  Miners  *  Union  of  Wardner,  A.  407. 

51  Fed.  260,  19  L.  E.  A.  382.  a9  Cassidy  v  Cincinnati  Typograph- 

25 Beck  v  Eailway  Teamsters'  Pro-  ical  Union,  45  Fed.  135,  12  L.  E.  A. 

tective  Union,  118  Mich.  497,  77  N.  193. 
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hand  there  are  decisions  which  maintain  the  contrary  view  and 
hold  that  the  issuance  of  such  an  injunction  is  in  violation  of  the 
constitutional  provisions  mentioned,27  and  also  of  the  constitutional 
provision  that  no  person  shall  be  deprived  of  life  liberty  or  prop- 
erty without  due  process  of  law.88  The  reasoning  of  one  of  the 
cases  in  which  the  question  was  considered  at  great  length  is  as 
follows:  "A  constitutional  provision  declaring  that  no  law  shall 
be  passed  impairing  the  freedom  of  speech ;  that  every  person  shall 
be  free  to  say,  write,  or  publish  whatever  he  will,  on  any  subject, 
being  responsible  for  all  abuse  of  that  liberty,  makes  no  distinction 
and  authorizes  no  difference  to  be  made  by  courts  or  legislatures 
between  a  proceeding  set  on  foot  to  enjoin  the  publication  of  a 
libel  and  one  to  enjoin  the  publication  of  any  other  sort  or  na- 
ture, however  injurious  it  may  be,  or  to  prohibit  the  use  of  free 
speech,  free  writing,  on  any  subject  whatever,  because  wherever 
the  authority  of  injunction  begins,  there  the  right  of  free 
speech,  free  writing  or  free  thinking  ends.  No  halfway  house 
stands  on  the  highway  between  prevention  and  absolute  freedom. 
The  rights  established  by  the  constitutional  provision  referred  to, 
can  neither  be  impaired  by  the  legislature,  nor  hampered  nor 
denied  by  the  courts/'  The  purpose  of  the  provision  'is  penalty 
or  punishment,  and  not  prevention.  Because  if  prevention  exists, 
then  no  opportunity  can  possibly  arise  for  one  becoming  responsible 
by  saying,  writing  or  publishing/  whatever  he  will  on  any  subject. 
The  two  ideas,  the  one  of  absolute  freedom  to  say,  write  or  pub- 
lish whatever  he  will  on  any  subject,  coupled  with  the  responsibility 
therefor,  and  the  other  idea  of  preventing  any  such  free  speech, 
free  writing,  or  free  publication  cannot  co-exist. ' ' w  It  was  also 
said  that  the  fact  that  defendants  are  insolvent  and  that  for  that 
reason  plaintiff  has  no  adequate  remedy  at  law  does  not  in  any  way 


37  Marx  &  Haas  Jean  Clothing  Co.  v 
Watson,  168  Mo.  133,  67  S.  W.  391,  90 
Am.  St.  Eep.  440,  56  L.  E.  A.  951; 
Lindsay  v  Montana  Federation  of 
Labor,  37  Mont.  264,  96  Pac.  127, 
127  Am.  St.  Eep.  722.  And  see  Life 
Association  of  America  v  Boogher,  3 
Mo.  App.  173;  Society  v  Eoosevelt,  7 
Daly  (N.  Y.)  188. 

28  Marx  &  Hass  Jean  Clothing  Co.  v 
Watson,  168  Mo.  135,  67  S.  W.  391, 


90  Am.   St.   Eep.   440,   56  L.   E.   A. 
951. 

28  Marx  &  Haas  Jean  Clothing  Co.  v 
Watson,  168  Mo.  135,  67  S.  W.  391; 
90  Am.  St.  Eep.  440,  56  L.  E.  A.  951. 
And  see  Life  Ass'n  of  America  v 
Boogher,  3  Mo.  App.  173;  and  dis- 
senting opinion  of  Shepard,  C.  J.,  in 
Buck  Stove  and  Eange  Co.  v  Amer- 
ican Federation  of  Labor,  37  Wash. 
L.  Eep.  154. 
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alter  the  case.  "The  constitution  is  no  respecter  of  persons;  the 
impecunious  man  'who  hath  not  where  to  lay  his  head/  has  as 
good  right  to  free  speech,  etc.,  as  does  the  wealthiest  man  in  the 
community."80  In  accordance  with  these  views  it  was  held  that 
courts  of  equity  have  no  power  to  enjoin  the  distribution  of  cir- 
culars issued  by  a  labor  union,  stating  that  plaintiff  was  "unfair," 
and  asking  the  recipient  of  the  circulars  to  write  to  the  manufac- 
turer requesting  a  settlement  of  the  dispute  with  its  employes,  and 
stating  that  their  patronage  of  it  would  cease  until  such  settlement 
was  made ;  nor  can  they  enjoin  the  acts  of  committees  appointed  by 
the  union  from  personally  soliciting  merchants  and  business  men  to 
withhold  their  patronage  from  such  manufacturer,  and  threatening 
that  unless  they  did  so,  they  would  lose  the  patronage  of  the  union 
and  its  friends,  no  threats  of  violence  being  made.81 

§  106a. Putting  on  unfair  list. 

As  heretofore  shown,82  there  are  at  least  two  jurisdictions  where 
in  furtherance  of  a  lawful  strike,  the  strikers  may  combine  to  with- 
hold or  threaten  to  withhold  beneficial  business  relations  from  their 
employer's  customers  to  compel  them  to  withhold  their  patronage 
from  him,  and  a  publication  of  his  name  on  an  unfair  list  would  be 
lawful  and  not  subject  to  restraint  by  injunction  even  though  it 
were  construed  as  importing  a  threat  by  the  combination  publishing 
it,  that  its  members  would  withhold  beneficial  business  relations 
from  any  one  having  business  relations  with  the  person  published  as 
unfair.33  But  in  most  jurisdictions  such  a  threat  is  unlawful  and 
if  the  publication  is  to  be  construed  as  amounting  to  such  threat,  it 
should  be  enjoined.  The  better  opinion  is  however  that  it  does  not 
necessarily  import  such  threat,  and  is  not  unlawful  and  in  conse- 
quence should  not  be  enjoined  unless  it  is  shown  to  be  a  threat  to 
withhold  beneficial  business  relations  from  those  who  patronize  the 
person  with  whom  the  combination  making  the  publication  has  a 
trade  dispute.84  In  a  case  of  engrossing  interest  because  of  the 

80  The  Missouri  case  is  followed  on  ffl  See  supra  this  chapter,  section  83. 
this  proposition  by  Lindsay  v  Mon-  ^See  J.  F.  Parkinson  Co.  v  Build- 
tana  Federation  of  Labor,  37  Mont.  ing  Trades '  Council,  154  Cal.  581,  98 
264,  96  Pac.  127,' 127  Am.  St.  Bep.  Pac.  1027,  21  L.  B.  A.  N.  S.  550; 
722.  Lindsay  v  Montana  Federation  of 

31  Marx  &  Haas  Jean  Clothing  Co.  v  Labor,  37  Mont.  264,  96  Pac.  127,  127 

Watson,  168  Mo.  135,  67  S.  W.  391,  Am.  St.  Bep.  722. 

90  Am.  St.  Bep.  440,  56  L.  B.  A.  951.  »*  See  supra  this  chapter,  section  83. 
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tremendous  effectiveness  of  the  boycott  against  which  an  injunction 
was  asked,  and  the  prominence  of  the  labor  leaders  who  planned 
and  put  it  into  operation,  one  of  the  instrumentalities  for  render- 
ing the  boycott  effective,  was  the  publication  in  the  leading  journal 
of  the  American  Federation  of  Labor,  and  other  journals  devoted 
to  the  interests  of  organized  labor,  of  complainant  company  in  the 
"We  Don't  Patronize"  or  "Unfair"  list.  This  case  was  heard  in 
the  Supreme  Court  of  the  District  of  Columbia,  and  on  the  evi- 
dence it  was  found  that  such  publication  constituted  a  symbol  indi- 
cating to  the  members  of  the  Federation  that  a  boycott  was  on  and 
should  be  observed.  An  injunction  of  a  most  sweeping  nature  was 
awarded  complainant  which  among  other  things  prohibited  ' '  defend- 
ants, their  agents  and  attorneys,  from  printing,  issuing,  publishing 
or  distributing  through  the  mails,  or  in  other  manner,  any  copies 
or  copy  of  the  American  Federationist,  or  any  other  printed  or 
written  newspaper,  magazine,  circular  letter  or  other  document  or 
instrument  whatsoever,  which  shall  contain  or  in  any  manner 
refer  to  the  name  of  the  complainant,  its  business  or  its  product  in 
the  '  We  Don 't  Patronize '  or  the  '  Unfair '  list  of  the  defendants,  or 
any  of  them,  their  agents,  servants,  attorneys,  confederates,  or  other 
person  or  persons  acting  in  the  aid  of  or  in  conjunction  with  them, 
or  which  contains  any  reference  to  the  complainant,  its  business  or 
product  in  connection  with  the  term  'Unfair'  or  with  the  'We 
Don't  Patronize'  list  or  with  any  other  phrase,  words  or  words  of 
similar  import."  On  appeal  to  the  Court  of  Appeals  this  part 
of  the  injunction  was  materially  modified.  The  court  said :  ' '  The 
decree  in  this  case  goes  too  far  when  it  enjoins  the  publication  or 
distribution  through  the  mails  or  otherwise  of  the  Federationist  or 
other  periodicals  or  newspapers  containing  any  reference  to  com- 
plainant, its  business,  or  product,  as  in  the  'We  Don't  Patronize' 
or  'Unfair'  list  of  the  defendants.  The  court  below  found,  and 
in  that  finding  we  concur,  that  this  list  in  this  case  constitutes  a 
talismanic  symbol  indicating  to  the  membership  of  the  Federation 
that  a  boycott  is  on  and  should  be  observed.  The  printing  of  this 
list,  therefore,  was  what  the  court  sought  to  prevent  and  what,  in 
our  opinion,  the  court  had  power  to  prevent ;  but  the  decree  should 
stop  there  and  not  attempt  to  regulate  the  publication  and  distribu- 
tion of  other  matter  over  which  the  court  has  no  control.  In  other 

*  Buck  Stove  &  Eange  Co.  v  Amer-      Wash.  L.  Rep.  797,  70  Alb.  Law  J. 
lean  Federation  of  Labor  (D.  C.)  35      75. 
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words,  this  branch  of  the  decree  should  merely  prohibit  the  print- 
ing of  complainant,  its  business,  or  product,  in  the  'We  Don't  Pa- 
tronize' or  'Unfair'  list  in  furtherance  of  the  boycott.  The  ital- 
icized words  should  be  added,  for,  when  the  conspiracy  is  at  an  end, 
the  Federation  will  have  the  same  right  that  any  association  or  in- 
dividual now  has  to  comment  upon  the  relations  of  complainant 
with  its  employees.  It  is  the  existence  of  the  conspiracy  that  war- 
rants the  court  in  prohibiting  the  printing  of  this  list.  Manifestly, 
when  the  conspiracy  ends  the  prohibition  ought  also  to  end." 
The  decree  was  modified  in  accordance  with  these  views. 

§  107.  Who  entitled  to  injunction. 

The  right  to  operate  a  plant  of  any  character  is  a  property  right 
and  although  the  operator  is  not  the  owner  of  the  plant,  he  is  never- 
theless entitled  to  an  injunction  to  restrain  a  boycott  which  ser- 
iously interferes  with  the  carrying  on  of  his  business.87  So  it  has 
been  held  that  bond-holders  of  a  mining  company  secured  by  a 
trust  deed  on  its  property,  the  value  of  which  depends  upon  the 
ability  of  the  company  to  operate  at  a  profit  the  mining  of  its  coal 
and  the  meeting  of  its  interest  charges,  and  the  payment  of  the 
principle  of  its  indebtedness  when  due,  have  such  interest  in  the 
property  as  entitles  them  to  maintain  a  bill  to  enjoin  a  boycott 
executed  by  preventing  employes  of  the  company,  or  those  willing 
to  work  for  it,  from  so  doing  by  violence  or  intimidation.88 

§  108.  Against  whom  injunction  awarded. 

It  is  elementary  law,  that  where  a  combination  is  formed  for  an 
unlawful  purpose,  the  act  of  one  done  to  effect  the  common  object 
is  the  act  of  all  for  which  each  is  responsible.89  The  fact  that  some 

86  American  Federation  of  Labor  v  Jonas  Glass  Co.  v  Glass  Bottle  Blow- 

Buck  Stove  &  Eange  Co.  (D.  C.)  37  era'  Ass'n,  72  N.  J.  Eq.  653,  66  Atl. 

Wash.  L.  Eep.  154,  162.  953  ;  Mathews  v  Shankland,  56  N.  Y. 

87Goldfield  Consolidated  Mines  Co.  Suppl.  123,  25  Misc.  604;  Humphreys 

v  Goldfield  Miners'  Union,  159  Fed.  Mf£-  Co-  v  Mathias,  12  Ohio  Dec.  N. 

500.  P.  517;  Perkins  v  Eogg,  11  Ohio  Dec. 

(Reprint    585);    New    York,    etc.    E. 
-  Carter  v  Fortney,  170  Fed.  465. 


89  Franklin  Union  v  People,  220  111.  815;  Dayton  Mfg.  Co.  v  Metal  Polish- 

355,  77  N.  E.  176,  4  L.  E.  A.  N.  S.  ers'  Union,   11  Ohio  Dec.  643;   Con- 

1001,  110  Am.  St.  Eep.  248  ;  Flannery  spiracy,   8   Cyc.   657,   658,   and  cases 

v  People,  126  111.  App.  526;  Christen-  cited.     And  see  Munday  v  Terrall,  87 

sen  v  People,  114  111.  App.  4  ;  George  Miss.  282,  39  So.  477. 
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of  the  members  of  the  combination  did  not  engage  in  the  commis- 
sion of  the  acts  complained  of  constitutes  no  reason  for  denying  an 
injunction  against  them.40  Hence  if  a  combination  is  formed  by 
striking  employes  to  boycott  the  employer  by  coercing  other  em- 
ployes to  join  in  the  strike,  and  some  of  them  use  violence  or  in- 
timidation to  effect  this  purpose  all  should  be  enjoined,41  and  where 
it  is  shown  that  there  is  a  common  united  purpose  on  the  part  of  the 
members  of  several  unions  to  boycott  a  party,  the  members  of  each 
union  are  liable  for  the  acts  of  the  members  of  one  of  them  done 
in  furtherance  of  the  boycott.42  It  is  likewise  elementary  law  that 
those  who  aid  and  abet  in  a  conspiracy  are  equally  liable  with  the 
principals.43  Hence  a  trade  council  occupying  the  relation  of  a 
co-operative  organization  composed  of  delegates  of  several  unions 
is  liable  as  an  accessory  where  by  official  action  it  gives  its  moral 
countenance  and  support  and  furnishes  money  to  a  union  in  aid 
of  a  strike  which  they  seek  to  render  effective  by  a  boycott.44  So  a 
labor  union  whose  officers  as  such  were  advisers,  counsellors,  or- 
ganizers and  supporters  of  the  strikers,  is,  as  well  as  its  officers, 
properly  a  party  to  an  order  enjoining  a  boycott.45  And  where  a 
union  through  its  officers  and  members  establishes  a  system  of 
pickets  around  an  employer's  plant,  and  the  pickets  use  violence 
and  threats  to  prevent  others  from  working  for  the  employer,  it 
will  be  responsible  for  these  acts,  though  it  instructed  the  pickets 
not  to  commit  unlawful  acts,  where  it  knew  that  unlawful  acts 
were  being  committed  and  took  no  measure  to  prevent  a  contin- 
uance thereof.48  It  has  also  been  held  that  where  several  local 
unions  order  a  strike  and  encourage  it  by  the  payment  of  wages 
to  individuals  to  carry  it  on  they  are  liable  for  all  the  results  that 
can  properly  be  traced  to  their  original  action,  and  they  will  be 
held  chargeable  with  the  acts  of  intimidation,  violence  and  coercion 
employed  by  the  strikers,  and  will  be  enjoined  from  the  further 

40  Dayton  Mfg.  Co.  v  Metal  Polish-  **  Piano  &  Organ  Workers '  Interna- 
ers'  Union,  11  Ohio  Dec.  643.  tional  Union  v  Piano  &  Organ  Supply 

41  New  York  etc.  E.  Co.  v  Wenger,  Co.,  124  111.  App.  353 ;  American  Fed- 
9  Ohio  Dec.  (Eeprint)  815.  eration  of  Labor  v  Bucks  Stove  and 

^Mathews  v  Shankland,  56  N.  Y.  Eange  Co.  (D.  C.)  37  Wash.  L.  Eep. 

Suppl.  123,  25  Misc.  604.  154. 

43  Hillenbrand    v    Building    Trades  46  Union  Pac.  E.   Co.   v  Euef,   120 
Council,  14  Ohio  Dec  N.  P.  628.  Pac.    102.     See    also    Allis-'Chalmers 

44  Hillenbrand    v    Building    Trades  Co.  v  Iron  Moulders '  Union,  150  Fed. 
Council,  14  Ohio  Dec.  N.  P.  628.  155. 
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commission  of  such  acts.47  But  without  proof  that  a  national  union 
as  a  body  encouraged  the  unlawful  acts  of  local  unions  in  connec- 
tion with  a  strike  ordered  by  them,  an  injunction  should  not  be 
granted  against  it.48  Although  its  president  should  be  enjoined 
when,  notwithstanding  his  public  utterances  against  unlawful  dis- 
turbances in  connection  therewith,  he  has  encouraged  the  same,  and 
is,  in  fact,  in  charge  of  the  strike,  and  his  utterances  have  also 
been  at  variance  with  those  in  which  he  counselled  peace.*8  On 
the  other  hand  where  the  purpose  for  which  a  combination  of 
workmen  is  formed  is  lawful,  and  some  of  them  do  unlawful  acts 
in  furtherance  of  such  purpose,  the  injunction  should  go  against 
those  alone  of  the  combination  who  committed  the  unlawful  acts.60 
Thus  where  two  or  three  individual  members  only  of  unions  whose 
members  are  engaged  in  a  strike  use  threats  against  other  members 
to  prevent  them  from  working  and  there  is  evidence  that  may 
justify  the  inference  that  they  will  continue  to  employ  threats  of 
the  same  character  to  deter  others  from  seeking  employment  with 
plaintiff  an  injunction  may  be  awarded  against  them  but  not 
against  the  unions  or  their  officers  or  the  large  numbers  of  indi- 
vidual members  who  made  no  threats.51  And  where  it  is  shown  that 
all  the  members  of  a  union  except  a  very  limited  number  at  all 
times  attempted  to  effectuate  the  objects  of  a  justifiable  strike  in 
which  they  were  engaged  by  peaceable  means  and  without  violence 
or  intimidation  towards  those  continuing  in  the  service  of  or  seek- 
ing employment  with  the  party  against  whom  the  strike  was  direct- 
ed, the  injunction  will  go  only  against  those  of  the  members  guilty 
of  such  unlawful  acts.  "The  strike  being  properly  conceived  and 
conducted  by  the  great  majority  of  members,  its  purpose  will  not 

47  Connett    v    United     Hatters     of          New  York. — Thomas  Eussell  &  Sons 
North  America,  (N.  J.)  74  Atl.  188.        v  Stampers'   etc.   Union,   107   N.   Y. 

48  Connett    v    United     Hatters     of      Suppl.  303,  57  Misc.  96. 

North  America,  (N.  J.)  74  Atl.  188.  OMo.-Perkins    v    Eogg,    11    Ohio 

*'  Connett     v     United    Hatters     of  Dec    (E    rint)  585< 

North  America,  (N.  J.)  74  Atl.  188. 

80  California.— J.  F.  Parkinson  Co.  v  Virginia.— Everett-Waddey     Co.     v 

Building  Trades  Council,  154  Cal.  581,  Richmond   Typographical  Union,   105 

98  Pac.  1027,  21  L.  E.  A.  N.  S.  550.  Va-  188>  53  s-  E-  273>  5  L-  R-  A-  N- 

Indiana. — Karges   Furniture   Co.   v  S.  792. 

Amalgamated     Woodworkers'     Local  B1J.   F.   Parkinson   Co.   v  Building 

Union,  165  Ind.  421,  75  N.  E.  877,  2  Trades  Council,  154  Cal.  581,  98  Pac. 

L.  E.  A.  N.  S.  788.  1027,  21  L.  E.  A.  N.  S.  550. 
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be  defeated  by  the  unlawful  conduct  of  a  few  rowdies  and  law- 
breakers that  may  be  found  among  them."  It  is  also  held  that 
where  defendants  are  made  such  in  their  individual  capacity,  and 
not  in  any  organized  capacity,  such  of  them  as  are  not  shown  to 
have  participated  in  the  unlawful  acts  complained  of  should  not  be 
included  in  the  injunction.  There  must  either  be  evidence  of  un- 
lawful acts  committed  by  such  parties  or  the  evidence  must  show 
that  they  belong  to  the  class  or  the  organization  of  those  enjoined. 
"It  would  be  a  gross  injustice,"  it  was  said,  "to  attach  to  per- 
sons who  have  not  been  shown  to  be  participants  in  these  trans- 
actions the  stigma  of  an  injunction,  or  to  make  them — as  they 
might  be  without  further  orders  ,of  the  court — subject  to  the  pay- 
ment of  any  costs  which  necessarily  accrue  in  such  a  case."  It 
has  accordingly  been  held  that  where  suit  is  instituted  against 
numerous  persons  as  individuals  to  enjoin  intimidation  by  them  of 
complaint's  employes  to  prevent  them  from  working  for  him,  and 
there  is  no  averment  of  a  combination  among  them  to  do  such  acts, 
the  injunction  should  go  against  such  of  the  defendants  only  as 
are  shown  to  have  committed  the  unlawful  acts  charged,  and  a  pre- 
liminary injunction  against  all  the  defendants  will  be  dissolved  as 
to  those  who  were  not  shown  to  have  committed  such  acts.54 

§  109.  Who  are  bound  by  injunction. 

The  question  as  to  who  are  bound  by  injunction,  whether  against 
a  boycott  or  other  unlawful  acts  is  considered  in  a  subsequent  chap- 
ter.68 

B2Karges  Furniture  Co.  v  Amalga-  Eep.  154,  where  an  injunction  which 

mated    Woodworkers'    Local    Union,  included  counsel  for  defendants  was 

165  Ind.  421,  75  N.  E.  877,  2  L.  E.  A.  modified  by  striking  out  their  names, 

N.  S.  788.  there  being  no  evidence  in  any  way 

68  Pope   Motor   Car  Co.   v   Keegan,  connecting  them  with  the  boycott  en- 

150  Fed.   148;   Union  Pac.  B.  Co.  v  joined. 

Buef,  120  Fed.  102.     See  a"lso  as  sus-  "Munday  v  Terrell,  87  Mias.  282, 

taining    this    view    American    Feder-  39  So.  477. 

ation    of   Labor   v    Buck   Stove   and  MSee   Infra   chapter   XVIII,    Con- 

Bange  Co.  (D.  C.  App.)  37  Wash.  L.  tempt. 
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§  110.  Actions  for  damages. — Form  of  action  and  allegations. 

Case  is  the  proper  form  of  action  for  the  recovery  of  damages 
caused  by  a  boycott.68  The  allegation  of  combination  or  conspiracy 
does  not  change  the  nature  of  the  action  from  one  purely  on  the 
case,  subject  to  all  the  settled  rules  of  such  action.57  In  an  action 
to  recover  damages  for  boycotts  as  in  other  civil  actions  in  which 

Cross  References.  156,  76  N.  E.  47,  109  Am.  St.  Rep. 

For  forms  of  indictments  or  inform-  322,  2  L.  R.  A.  N.  S.  824;  E.  R.  Patch 

ations   for  boycotting,   see  Appendix  Mfg.  Co.  v  Protection  Lodge,  77  Vt. 

forms  Nos.  7,  8,  9.  294,   60   Atl.   74,   107   Am.   St.   Rep. 

For  Forms  of  Bills  to  Enjoin  Boy-  765. 

cotts,  see  Appendix,  forms  Nos.  2  to  6  6T  Conspiracy  8  Cyc.  674,  and  cases 

inclusive.  cited. 

"See  Purinton  v  Hinchliff,  219  111. 

(160) 
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a  conspiracy  is  charged,  the  gravamen  of  the  charge  is  not  the  con- 
spiracy, but  it  may  be  pleaded  and  proved  in  aggravation,  and  to 
enable  the  plaintiff  to  recover  against  all  the  tort-feasors.88  And 
inasmuch  as  a  conspiracy  of  itself  furnishes  no  ground  of  action 
for  damages,  but  must  be  executed  to  the  injury  of  another,08  it  is 
necessary  to  allege  that  acts  were  committed  in  furtherance  thereof, 
that  such  acts  resulted  in  damage  to  plaintiff  and  that  the  damage 
was  the  natural  and  proximate  result  of  such  acts.60 

§  111.  —Parties.61 

In  the  absence  of  some  statute  authorizing  it,  a  union  cannot  be 
sued  in  its  common  name,  but  all  the  members  must  be  joined  as 
defendants  in  an  action  to  recover  damages  resulting  from  a  boy- 
cott.62 So  in  the  absence  of  statutory  authorization,  the  equity  rule 
in  respect  of  representative  suits  has  no  application  to  actions  at 
law  for  damages  and  such  actions  cannot  be  brought  against  a  few 
of  the  officers  or  members  as  representing  the  whole  membership 
of  the  union.68  However,  in  jurisdictions  where  the  equity  rule  is 
adopted  by  statute,  and  the  distinction  between  legal  and  equitable 
actions  so  far  as  practice  is  concerned  largely  if  not  entirely  abol- 
ished, it  has  been  held  that  such  rule  is  applicable  in  actions  for 
damages.64  In  many  jurisdictions,  also,  the  rule  requiring  all  the 
members  to  be  joined  has  been  changed  by  statute  authorizing  suits 
against  voluntary  associations  in  their  common  name.86 

§  112.  —Evidence. 

In  an  action  for  damages  caused  by  coercing  plaintiff 's  customers 
into  withholding  their  patronage  from  him,  declarations  by  such 


88  See   Conspiracy   8   Cyc.    624   and  see  Infra  Chapter  XVII,  How  Actions 

cases    cited.  Brought  by  or  Against  Labor  Unions, 

88  Conspiracy  8  Cyc.  645,  and  cases  Section  214. 

cited.      And   see   Davitt   v   American  m  Branson  v  Industrial  Workers  of 

Bakers'  Union,  124  Cal.  99,  56  Pac.  the  World,  (Nev.)  95  Pac.  354. 

775.  M  Branson  v  Industrial  Workers  of 

w  Conspiracy  8  Cyc.  675  and  cases  the  World,  (Nev.)  95  Pac.  354. 

cited.  "  See  Infra  Chapter  XVII,  How  Ac- 

81  See  also  Infra  Chapter  XVII  How  tions  Brought  ty  or  Against  Unions, 

Actions  Brought  by  or  Against  Labor  Sections   215,   216.     And   see   E.   E. 

Unions.  Patch  Mfg.  Co.  v  Protection  Lodge, 

92  Branson  v  Industrial  Workers  of  77  Vt.  294,  60  Atl.  74,  107  Am.  St. 

the  World,  (Nev.)  95  Pac.  354.    And  Eep.   765. 
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customers  of  their  reason  for  withdrawing  their  patronage,  made 
at  the  time  of  such  withdrawal  are  competent  as  part  of  the  res 
gestae.66  And  in  an  action  against  a  labor  union  to  recover  damages 
caused  by  a  conspiracy  between  defendant  and  other  unions  and 
their  members  to  injure  plaintiff's  business  by  coercing  workmen 
not  to  continue  in  or  not  to  enter  his  employ,  evidence  that  an  em- 
ploye of  plaintiff,  who  was  a  member  of  a  union  other  than  de- 
fendant, told  plaintiff,  that  he  had  been  ordered  to  strike  by  his 
union,  that  he  would  do  so,  and  afterwards  withdrew  from  the 
union,  and  return  to  work,  that  plaintiff  told  him  he  would  keep 
his  place  for  him  and  that  he  quit  work  and  did  not  return,  was 
properly  admitted  in  corroboration  of  evidence  previously  offered 
to  show  a  conspiracy  between  defendant  and  the  union  to  which 
such  member  belonged,  although  neither  defendant  nor  such  union 
could  be  affected  by  his  declarations  which  were  not  in  further- 
ance of  the  common  design."  Communications  to  plaintiff,  bearing 
defendant's  seal  and  purporting  to  come  from  defendant  and  its 
"committee"  are  admissible  though  defendant  is  not  a  corporation. 
Its  impress  upon  the  papers  sent  is  a  circumstance  proper  to  be 
considered  with  other  evidence  in  the  case  tending  to  show  that 
the  ' '  committee ' '  was  a  committee  of  defendant  and  that  the  papers 
emanated  from  it.88  Testimony  of  a  witness  not  a  member  of  de- 
fendant union  that  he  went  out  on  a  strike  ordered  by  defendant, 
on  the  promise  of  a  money  consideration  by  one  of  defendant's 
members,  was  admissible,  there  being  some  evidence  of  a  conspiracy 
between  defendant  and  the  union  of  which  the  witness  was  a  mem- 
ber.89 And  evidence  as  to  acts  of  violence  committed  by  one  not  a 
member  of  defendant,  and  not  shown  to  have  been  employed  by  it, 
is  not  alone  admissible  to  prove  the  conspiracy  alleged  but  if  the 
other  evidence  in  the  case  tended  to  show  it,  then  such  acts  were 
properly  admissible  as  an  incident  in  it.TO 


MMoores  v  Bricklayers'  Union,   10  Lodge,   77  Vt.   294,  60  Atl.   74,   107 

Ohio  Dec.  (Eeprint)  645,  23  W.  L.  B.  Am.  St.  Rep.  765. 

48.  »  E.  B.  Patch  Mfg.  Co.  v  Protection 

Lodge,   77  Vt.   294,   60  Atl.   74,   107 

»  E.  B.  Patch  Mfg.  Co.  v  Protection  Am   g     R       ^ 

Lodge,   77  Vt.   294,   60   Atl.   74,   107  70  ™  ^  ^  *    ,  ,,f     n        _> 

fe  '  70  E.  E.  Patch  Mfg.  Co.  v  Protection 
Am.  St.  Eep.  765. 


E.  E.  Patch  Mfg.  Co.  v  Protection      Am.  St.  Eep.  765. 
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§  113.  Suits  for  injunction.71 — The  bill. Necessary  allegations. 

The  bill  must  show  complainant's  right  or  title  in  or  to  the  sub- 
ject matter  of  the  suit  upon  which  he  bases  his  claim  for  relief, 
and  for  this  purpose  must  allege  every  fact  necessary  to  show  such 
right  or  title.72  And  every  fact  necessary  to  entitle  complainant 
to  relief  must  be  alleged.78  The  bill  must  show  that  complainant 
has  or  will  sustain  substantial  injury  from  the  acts  complained 
of,74  and  that  the  remedy  at  law  is  inadequate,  and  that  the  damage 
will  be  irreparable.75  For  this  purpose  it  is  necessary  to  state  facts. 
A  mere  statement  of  the  conclusions  of  the  pleader  will  not  be  suf- 
ficient.76 A  pleading  which  asks  for  the  interposition  of  equitable 
relief  requires  the  statement  of  the  specific  facts  upon  which  relief 
is  sought.  Inferences,  generalities,  presumptions  and  conclusions 
have  no  place  in  such  a  pleading.77  The  facts  should  be  stated  so 
distinctly  and  completely  that  the  court  may,  from  the  face  of  the 
bill,  see  that  it  has  jurisdiction  and  tell  precisely  what  decree  should 
be  rendered  supposing  the  bill  to  be  true.78  Mere  evidentiary  facts 
need  not  be  pleaded  however.  It  is  sufficient  to  state  the  ultimate 
facts  without  the  details  and  circumstances  comprised  within  it  or 
which  go  to  prove  it.79  In  applying  the  general  principles  stated, 

71  For  forms  of  injunctions  and  re-  cases  cited.  And  see  Longshore  Print- 
straining  orders  against  various  kinds  ing  &  Publishing  Co.  v  Howell,  26 
of  boycotts,  see  Infra  Appendix,  Ore.  527,  38  Pac.  547,  28  L.  E.  A. 
forms  Nos.  18  to  34  inclusive.  464,  46  Am.  St.  Eep.  640,  holding  that 

For  forms  of  bills  to  enjoin  boy-  the  facts  stated  should  be  the  prox- 

cotts,  see  Infra  Appendix,  forms  Nos.  imate    cause    of    complainants'    inju- 

2  to  6  inclusive.  ries    or    the    apprehension    of    those 

n  Equity  16  Cyc.  220,  221,  223  and  threatened  and  imminent, 

cases  cited;  1  Daniel  Ch.  Pr.  466;  and  n  In  junctions  22  Cyc.  925,  928,  929 

see  Beck  v  Eailway  Teamsters'  Pro-  and  cases  cited. 

tective  Union,  118  Mich.  497,  77  N.  78  Injunctions  22  Cyc.  925,  928,  929 

W.  13,  42  L.  E.  A.  407,  74  Am.  St.  and  cases  cited;   Equity  16  Cyc.  229 

Eep.  44;  United  States  Heater  Co.  v  and  cases  cited. 

Iron  Moulders'  Union,  129  Mich.  354,  "Davitt  v  American  Bakers'  Union, 

88  N.  W.  889;  Hamilton-Brown  Shoe  124    Cal.    99,    56    Pac.    775;    Badger 

Co.  v  Saxey,  131  Mo.  212,  32  S.  W.  Brass  Mfg.  Co.  Daly,  137  Wis.  601, 

1106,  52  Am.  St.  Eep.  622;  Loewe  v  119  N.  W.  328.     And  see  Injunctions 

Lawlor,   208  U.  S.   274,  28  Sup.   Ct.  22  Cyc.  925,  928,  929  and  cases  cited. 

301,  52  L.  ed.  488.  Equity  16  Cyc.  225  and  cases  cited. 

78  Equity  16  Cyc.  220,   221,  227,  228  78  Equity  16  Cyc.  220,  221  and  cases 

and  cases  cited;  1  Daniel  Ch.  Pr.  466.  cited;  1  Daniel  Ch.  Pr.  466. 

74  In  junctions  22  Cyc.  927,  928  and  re  Equity    16    Cyc.    229    and    cases 

cases  cited;  Equity  16  Cyc.  235  and  cited;  A.  E.  Barnes  &  Co.  v  Chicago 
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the  decisions  apparently  are  not  in  entire  accord.  It  has  been  held 
that  if  the  bill  asks  an  injunction  against  the  printing  and  cir- 
culation of  false  and  malicious  publications  designed  for  the  pur- 
pose of  procuring  a  boycott  of  plaintiff's  business,  it  must  set  out 
substantially  the  contents  of  the  publications  complained  of.  De- 
fendants, and  the  court,  it  was  said,  are  entitled  to  know  the  char- 
acter of  the  publications.  Perhaps  upon  their  face,  they  may  not 
have  been  injurious,  malicious  or  false.80  And  where  the  bill  seeks 
to  enjoin  striking  workmen  from  the  use  of  violence  and  intimida- 
tion to  compel  complainant's  employes  to  leave  his  service  and  to 
prevent  others  who  are  willing  to  enter  his  service  from  doing  so,  it 
has  been  held  that  the  bill  should  be  detailed,  certain  and  specific, 
giving  facts  and  circumstances  including  time  and  place  of  each  act 
of  coercion,  the  name  of  the  person  coerced,  if  known,  the  manner 
in  which  he  was  coerced,  and  the  manner  in  which  and  the  extent 
to  which  it  affected  or  impeded  the  employer's  right  to  conduct  his 
business  in  a  lawful  way.  In  this  case  it  was  said :  '  *  In  such  con- 
tests between  employers  and  workmen  there  is  frequent  recourse  to 
much  strategy,  and  the  law  does  not  uphold  that  strategy  on  the 
part  of  the  employer  by  which  he  seeks  to  obtain  a  blanket  injunc- 
tion upon  a  blanket  complaint  abounding  in  general  conclusions, 
but  lacking  in  facts  and  circumstances ; "  fl  so  in  another  case  on  a 
similar  state  of  facts  it  was  held  that  the  bill  must  allege  the  par- 
ticular threats  defendants  made,  what  amount  or  kind  of  force  if 
any,  defendant  used,  what  kind  or  character  of  menace  was  ex- 
ercised, and  how  the  business  was  to  be  boycotted.88  On  the  other 
hand,  it  has  been  held  that  a  bill  alleging  that  defendants  estab- 
lished a  picket  system  around  complainant's  shops,  enticed  away 
his  employes  and  resorted  to  threats,  intimidations,  and  assaults, 
to  accomplish  their  ends  and  that  they  proposed  to  continue  the 
same  conduct  in  furtherance  of  their  ends,  is  sufficiently  specific.8" 
And  a  bill  alleging  that  defendants  stationed  themselves  in  the 


Typographical    Union,    232    111.    424,  81  Badger  Brass  Mfg.   Co.  v  Daly, 

83  N.  E.  940,  14  L.  E.  A.  N.  S.  1018.  137  Wis.  601,  119  N.  W.  328. 

And  see  O'Brien  v  People,  216  HI. 

ncA    r,K  -NT    -ci    ino    IAO    A        a*    T>  Davitt    v    American    Bakers    Un- 
354,  75  N.  E.  108,  108  Am.  St.  Eep. 

0,ft'     -,.                J.  , ,          .     TT  .  ion,  124  Cal.  99,  56  Pac.  775. 
219;    Pierce    v    Stablemen  'g    Union, 

(Cal.)  103  Pac.  325.  MA.   E.    Barnes   &   Co.   v   Chicago 

80 Davitt   v   American   Bakers'   Un-  Typographical    Union,    232    111.    424, 

ion;  124  Cal.  99,  56  Pac.  775.  83  N,  E.  940,  14  L.  E.  A.  N.  S.  1018. 
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streets  and  alleys  and  approaches  to  complainant's  place  of  busi- 
ness and  began  to  "intimidate"  the  employes,  and  began  a  sys- 
tematic course  of  "intimidation,"  and  "warned"  the  employes 
not  to  return  to  work,  and  assumed  a  "menacing  and  threatening" 
attitude,  and  now  continue  to  "menace  and  threaten"  said  em- 
ployes ;  that  the  employes  were  willing  to  work,  but  were  so  ' '  fright- 
ened and  intimidated"  that  they  have  refused  to  continue  in  the 
company's  employ,  and  that  defendants  have  intercepted  the  em- 
ployes, and  have  induced  them,  by  "threats  and  unlawful  persua- 
sion," not  to  enter  the  company's  employ,  sufficiently  charges  acts 
of  the  defendants  to  give  the  court  jurisdiction  to  pass  upon  the 
sufficiency  of  the  bill  and  is  not  objectionable  as  stating  mere  con- 
clusions of  the  pleader.84 

§  114. Prayer. 

The  bill  should  contain  a  prayer  for  relief,  the  practice  being  to 
ask  the  special  relief  desired  and  to  follow  this  with  a  prayer  for 
general  relief.85  It  should  contain  a  specific  prayer  for  injunction 
since  the  writ  will  not  be  granted  under  the  general  prayer  for 
relief.86  It  should  also  contain  a  prayer  for  process  that  a  sub- 
poena issue  requiring  defendants  named  to  appear  and  answer  the 
bill  and  abide  by  the  determination  of  the  court.87  Nevertheless, 
while  want  of  prayer  for  process  renders  the  bill  demurrable,  it  is 
a  mere  technical  defect  not  going  to  the  jurisdiction  of  the  court 
and  where  no  demurrer  is  interposed,  an  injunction  rendered  there- 
on is  valid  and  binding.88 

§  115. Amendments. 

The  bill  may  be  amended  on  the  hearing  of  an  application  for  a 
preliminary  injunction,89  and  under  a  statute  providing  that  the 
court  may  at  any  time  permit  either  of  the  parties  to  amend  any 
defect  in  the  process  or  pleadings,  upon  such  conditions  as  it  shall 
in  its  discretion  and  by  its  rule  prescribe,  it  may  be  amended 

"O'Brien  v  People,  216  111.  354,  75  87  Equity  16  Cyc.  226  and  cases 
N.  E.  108,  108  Am.  St.  Eep.  219.  cited;  Injunctions  22  Cyc.  930  and 

cases  cited. 
-Equity    16    Cyc.    224    and    cases  MUnited   gtateg   y   A  ^      ^   Fed 

cited.     Injunctions  22   Cyc.  930  and  004 

cases  cited.  m  American    Steel    &    Wire    Co.    v 

88 2  High  on  Injunctions,  (4th  ed.)  Wire  Workers'  &  Die  Makers'  Union, 

§1577.  90  Fed.  598. 
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to  show  that  certain  defendants  are  officers  and  members  of  a 
union,  in  order  that  it  may  be  bound  by  the  injunction.90  If  the 
bill  is  defective  in  not  containing  a  specific  prayer  for  injunction, 
the  defect  may  be  cured  by  obtaining  leave  of  the  court  to  amend 
by  adding  the  necessary  prayer."  And  where  a  bill  maintainable 
only  on  the  ground  of  diverse  citizenship,  brought  by  several  mem- 
bers of  an  association  in  a  representative  capacity,  fails  to  show,  as 
is  necessary,  that  all  the  parties  on  one  side  of  the  controversy 
have  the  right  by  diverse  citizenship  to  sue  all  the  parties  on  the 
other  side,  the  defect  may  be  cured  by  dismissing  those  of  the  de- 
fendants, who  are  citizens  of  the  same  states  as  some  of  the  com- 
plainants, and  who  are  not  indispensable  parties.  The  jurisdiction 
of  the  court  depends  upon  the  citizenship  of  the  parties  before  the 
court  and  not  of  those  whom  they  may  represent." 

§  116. — Discovery. 

Although  a  bill  to  enjoin  a  boycott,  is  defective  and  subject  to  a 
motion  to  make  more  definite  and  certain,  an  application  by  de- 
fendants for  examination  of  plaintiff  before  issue  joined,  as  to 
whether  plaintiff  was  a  corporation,  whether  it  had  authority  to 
engage  in  its  present  business,  whether  it  was  the  owner  and  in 
possession  of  its  plant,  whether  the  plant  was  of  great  value,  what 
was  its  output,  the  number  of  men  employed  when  running  at  full 
capacity,  whether  plaintiff  was  at  the  time  of  commencing  the 
action  running  with  less  than  its  full  complement  of  hands  or  en- 
deavoring to  engage  and  employ  workmen;  should  be  denied  be- 
cause no  information  on  these  questions  is  necessary  to  enable  de- 
fendants to  answer,03  and  the  same  is  the  case  with  respect  to  inqui- 
ries as  to  what  knowledge  or  information  plaintiff  had  as  to  whether 
it  was  prevented  by  defendants'  conspiracy  from  procuring  men,  as 
to  whether  defendants  are  members  of  unions,  as  to  whether  de- 
fendants unlawfully  conspired  and  as  to  whether  its  business  would 
be  injured.  All  inquiries  directed  to  what  knowledge  or  informa- 
tion plaintiff  had  were  obviously  unnecessary  to  enable  defendants 
to  answer.9* 

90  American    Steel    &    Wire    Co.    v          MA.  K.  Barnes  &  Co.  v  Berry,  156 
Wire  Workers'  &  Die  Makers'  Union,       Fed.  72. 

90  Fed.  598.  93  Badger   Brass  Mfg.   Co.  v  Daly, 

91  2  High  on  Injunctions,  (4th  ed.)  137  Wis.  601,  119  N.  W.  328. 
Section  1577 ;   Jacobs  v  Hall,  2  Ves.  M  Badger   Brass  Mfg.    Co.   v   Daly, 
458;  Wood  v  Beadell,  3  Sim.  273.  137  Wis.  601,  119  N.  W.  328. 
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§  117.  —Parties. 

In  the  absence  of  statute  either  expressly  or  impliedly  so  pro- 
viding, the  members  of  a  union  cannot  be  sued  in  their  common 
name  to  enjoin  them  from  boycotting  complainant,95  although  the 
objection  that  they  are  so  sued  may  be  waived  and  is  waived  un- 
less such  objection  is  taken  at  the  proper  time  and  in  the  proper 
manner.98  The  proper  practice  is  to  name  as  parties  a  few  of  the 
members  or  officers  in  a  representative  capacity,  in  behalf  of  them- 
selves and  all  other  members,87  which  is  authorized  by  the  rule 
which  dispenses  with  the  joinder  of  all  the  members  of  an  unincor- 
porated association  who  have  a  common  interest  and  are  too  numer- 
ous to  be  made  parties  individually.98  The  bill  must  show  that  the 
individuals  sued  are  sued  in  a  representative  capacity.98  While  a 
suit  against  unions  and  several  persons  individually  not  alleged  to 
be  members  or  officers  of  the  unions  is  defective  as  a  suit  against 
the  unions,  the  bill  may  be  so  amended  as  to  cure  the  defect.1  It  is 
not  necessary  that  the  individuals  named  as  representative  of  the 
union  should  be  officers  thereof.  Leaders  in  the  acts  complained  of 
may  be  made  defendants  as  representative  of  the  organization.' 
Where  a  statute  expressly  so  provides,  the  suit  may  of  course  be 
brought  against  the  union  in  its  common  name,8  and  where  statutes 
provide  for  the  bringing  of  suits  against  voluntary  unincorporated 
associations  in  the  names  of  designated  officers,  a  suit  to  enjoin 


85  Karges  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  165  Ind. 
421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 
788;    American   Steel   &  Wire   Co.   v 
Wire  Drawers'  &  Die  Makers'  Union, 
90  Fed.  598.     And  see  Infra  Chapter 
XVII,  How  Actions  Brought  By  and 
Against  Labor  Unions,  Section  214. 

86  A.    E.    Barnes   &   Co.   v   Chicago 
Typographical    Union,    232    111.    402, 
83  N.  E.  932,  122  Am.  St.  Eep.  129, 
14  L.  E.  A.  N.  S.  1150;  Flannery  v 
People,  225  HI.  62,  80  N.  E.  60;  Iron 
Moulders '  Union  v  Allis-Chalmers  Co., 
166  Fed.  45,  20  L.  E.  A.  N.  S.  315. 
And   see  Infra  Chapter   XVII,  How 
Actions  Brought  By  and  Against  La- 
bor Unions,  Section  214. 

"Eeynolds  v  Davis,  198  Mass.  294, 


84  N.  E.  457,  17  L.  E.  A.  N.  S.  162 ; 
American  Steel  &  Wire  Co.  v  Wire 
Drawers'  &  Die  Makers'  Union,  90 
Fed.  598;  Eocky  Mountain  Bell  Tel- 
ephone Co.  v  Montana  Federation  of 
Labor,  156  Fed.  810. 

88Eeynolds  v  Davis,  198  Mass.  294, 
84  N.  E.  457,  17  L.  E.  A.  N.  S.  162. 

"Eeynolds  v  Davis,  198  Mass.  294, 
84  N.  E.  457,  17  L.  E.  A.  N.  S.  162. 

1  American  Steel  &  Wire  Co.  v  Wire 
Drawers'  &  Die  Makers'  Union,  90 
Fed.  598. 

2  American  Steel  &  Wire  Co.  v  Wire 
Drawers'   &  Die   Makers'   Union,   90 
Fed.  598. 

•United  States  Heater  Co.  v  Iron 
Moulders'  Union,  129  Mich.  354,  88 
N.  W.  889. 
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members  of  a  union  from  boycotting  complainant  may  be  brought 
against  them,  by  making  such  officers  defendants.4 

§  118.  — Preliminary  injunctions. Their  nature  and  purpose. 

The  office  of  a  preliminary  injunction  is  to  preserve  the  status 
quo  until,  upon  final  hearing,  the  court  may  grant  full  relief.5  It 
should  not  usurp  the  place  of  a  final  decree,  nor  should  it  reach  out 
any  further  than  is  absolutely  necessary  to  protect  the  rights  and 
property  of  the  petitioner  from  injuries  which  are  not  irreparable, 
but  which  must  be  expected  before  the  suit  can  be  heard  on  its 
merits.6  Preliminary  injunctions  are  either  prohibitory  or  man- 
datory. Generally  the  maintenance  of  the  status  quo  can  be  ac- 
complished by  an  injunction  prohibitory  in  form,  but  it  sometimes 
happens  that  the  status  quo  is  a  condition  not  of  rest,  but  of  action, 
and  the  condition  of  rest  is  exactly  what  will  inflict  the  irreparable 
injury  upon  complainant,  which  complainant  appeals  to  a  court 
of  equity  to  protect  him  from.  In  such  a  case  courts  of  equity 
issue  mandatory  writs  before  the  case  is  heard  on  its  merits/ 

§  119. Hearing  and  allowance  in  general. 

It  is  not  necessary  for  complainant  to  present  to  the  court  on  the 
application  for  the  preliminary  injunction  the  entire  evidence  by 
which  he  expects  to  sustain  his  cause  of  action,8  or  that  his  rights 
be  clearly  established,  or  that  the  court  find  he  is  entitled  to  prevail 
on  the  final  hearing.  It  is  sufficient  if  it  appears  that  there  is  a 
real  and  substantial  question  between  the  parties,  proper  to  be  in- 
vestigated in  a  court  of  equity,  and  that  in  order  to  prevent  ir- 
remediable injury  to  the  complainant,  before  his  claims  can  be  in- 
vestigated, it  is  necessary  to  prohibit  any  change  in  the  conditions 


• 

4  Master     Horse-sheers  '     Protective  Goldfield    Miners'    Union,    159    Fed. 

Ass'n  v  Quinlivan,  82  N.  Y.  Suppl.  500,  511. 

288,  83  App.  Div.  459  ;  and  see  Thorn-          T  Toledo,  etc.  E.  Co.  v  Pennsylvania 

as  Eussell  &  Sons  v  Stampers',  etc.  Co.  54  Fed.  730,  741,  19  L.  E.  A.  387, 

Union,  107  N.  Y.  Suppl.  303,  57  Misc.  5  Inters.   Com.   Eep.   522.     And   see 

96.  Lane  v  Newdigate,  10  Ves.  192;  Har- 

vey v  Smith,  1  Kay  &  J.  389,  392; 

Toledo,  etc.  E.   Co.  v  Pennsylva-  Beadel   y   p  L    R    3   E      4 

nia  Co.,  54  Fed.  730,  741,  19  L.  E.  A.  WMtecar  y  MJh  37  K  £  E     6< 


387,  5  Inters.  Com.  Eep.  522.  y 


6  Goldfield  Consolidated  Mines  Co.  v      Brennan,  105  N.  Y.  Suppl.  870. 
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and  relations  of  the  property  and  of  the  parties  during  the  litiga- 
tion.9 

§  120. Evidence. 

Upon  the  hearing  of  an  application  for  a  preliminary  injunction, 
the  rules  of  evidence  are  applied  less  strictly  than  upon  the  final 
hearing  of  the  cause,  and  consequently  evidence  that  would  not  be 
competent  in  support  of  an  application  for  a  perpetual  injunction 
may  be  admitted.10  For  instance  hearsay  evidence  is  admissible.11 
The  reason  why  the  rules  of  evidence  are  applied  less  strictly  on 
such  application  is  that  probability  of  right  is  sufficient  to  authorize 
a  preliminary  injunction.12  In  respect  of  particular  evidence  of- 
fered, it  has  been  held  in  a  suit  to  enjoin  a  boycott  against  a  news- 
paper that  a  statement  by  an  agent  of  complainant  that  a  patron 
told  him  that  he  withdrew  his  advertisement  from  complainant's 
paper  because  he  had  been  threatened  by  a  committee  of  defend- 
ants' union  with  loss  of  business  is  admissible  as  part  of  the  res 
gestae  to  show  the  state  of  mind  of  the  persons  in  doing  the  act 
which  their  declarations  accompanied.13  And  on  an  application  to 
enjoin  the  use  of  such  means  as  force  and  violence,  to  prevent  pre- 
sons  in  the  employ  of  a  carrier  from  working  and  others  from  enter- 
ing its  employ,  a  preliminary  injunction  is  authorized,  where  the 
proclamation  of  the  governor  of  the  state,  and  of  the  mayor  of  the 
city,  where  the  wrongful  acts  are  alleged  to  be  committed,  and 
statements  in  the  newspapers,  supported  by  the  testimony  and  affi- 
davits filed  in  the  cause,  show  that  defendants  have  purposely  ar- 
rested the  flow  of  commerce,  and  have  forcibly  stopped  the  trans- 
portation of  goods  and  merchandise  from  the  government  ware- 
houses to  the  landings.1* 


*  Goldfield  Consolidated  Mines  Co. 
r  Goldfield  Miners'  Union,  159  Fed. 
500;  Injunctions  22  Cyc.  822  and 
cases  cited.  And  see  High  on  In- 
junctions, Section  995. 

10  My  Maryland  Lodge  v  Adt,  100 
Md.  238,  59   Atl.   721,   68  L.   E.   A. 
252;  Casey  v  Cincinnati  Typographi- 
cal Union,  45  Fed.  135,  12  L.  E.  A. 
193. 

11  Casey  v  Cincinnati  Typographical 


Union,  45  Fed.  135,  12  L.  E.  A.  193. 

12  Casey  v  Cincinnati  Typographical 
Union,  45  Fed.  135,  12  L.  E.  A.  193. 
To  the  same  effect  see  Buck  v  Hei- 
mance,  1  Blatch  322;  Matthews  v 
Manufacturing  Co.,  19  Fed.  321. 

18  Casey  v  Cincinnati  Typographical 
Union,  45  Fed.  135,  12  L.  E.  A.  193. 

14  United  States  v  Workingmen  's 
Amalgamated  Council,  54  Fed.  994,  26 
L.  E.  A.  158,  4  Inters.  Com.  Eep.  831. 


170          BOYCOTTS  OF  CAPITAL — PLEADING  AND  PRACTICE.      [§  121 


§  121. Grounds  for  denial. 

A  preliminary  injunction  will  be  refused  when  the  complainant 's 
right  to  the  equitable  relief  sought  is  involved  in  doubt,  and  such 
injunction  if  allowed  would  contain  the  same  relief  that  would  ul- 
timately be  granted  if  the  plaintiff  succeeded  upon  the  trial  of  the 
action,15  or  where  complainant  shows  no  established  business  or  the 
ownership  of  any  appliance  used  in  carrying  on  such  business,"  or 
where  there  is  an  entire  failure  of  proof  in  respect  of  the  unlawful 
acts  charged,"  or  where  the  affidavits  offered  in  support  of  the  mo- 
tion fail  to  disclose  any  act  committed  by  any  of  the  defendants  in 
which  complainants  themselves  have  a  common  interest.18  But  it  is 
no  ground  for  refusing  an  application  that  the  affidavits  are  con- 
flicting," or  that  defendants  deny  doing  any  of  the  acts  complained 
of  and  disclaim  any  right  or  intention  to  do  them.  The  rule  that 
when  all  the  equities  of  a  complaint  are  denied  in  the  answer,  an 
injunction  will  not  be  granted  pendente  lite,  only  applies  when  the 
litigants  claim  adversely  in  respect  to  property,  or  the  right  to  do 
some  act  in  connection  therewith  and  the  asserted  rights  of  com- 
plainant seem  doubtful.20  Especially  is  this  true  where  it  does  not 


15  Thomas  Russell  &  Sons  v  Stamp- 
ers ',  etc.  Union,  107  N.  Y.  Suppl.  303, 
57  Misc.  96;  Butterick  Publishing  Co. 
v  Typographical  Union  No.  6,  100  N. 
Y.  Suppl.  292,  50  Misc.  1;  Krebs  v 
Eosenstein,  56  N.  Y.  App.  Div.  619, 
67  N.  Y.  Suppl.  385;  Cohen  v  United 
Garment  Workers  of  America,  72  N. 
Y.  Suppl.  341,  35  Misc.  748;  see  also 
Hart  v  Mayor,  etc.,  9  Wend.  (N.  Y.) 
571. 

"Van  Der  Platt  v  Undertakers'  & 
Liverymen's  Ass'n,  (N.  J.)  62  Atl. 
453. 

17  Sinsheimer  v  United  Garment 
Workers,  77  Hun.  215,  28  N.  Y. 
Suppl.  321. 

"Sweeney  v  Torrance,  11  Pa.  Co. 
Ct.  497. 

"See  Carter  v  Fortney,  172  Fed. 
722. 

20 Foster  v  Retail  Clerks'  Interna- 
tional Protective  Ass'n,  78  N.  Y. 
Suppl.  860,  39  Misc.  48;  Davis  v  Zim- 


merman, 91  Hun.  494,  36  N.  Y.  Suppl. 
306;  Herzog  v  Fitzgerald,  77  N.  Y. 
Suppl.  366,  74  App.  Div.  110.  See 
also  as  sustaining  this  view  George 
Jonas  Glass  Co.  v  Glassblowers ' 
Ass'n,  64  N.  J.  Eq.  640,  54  Atl.  565, 
and  Infra,  Section  124.  But  compare 
United  States  v  Workingmen's  Amal- 
gamated Council,  54  Fed.  994,  26  L. 
R.  A.  158,  4  Inters.  Com.  Rep.  831, 
which  does  not  recognize  this  excep- 
tion, but  holds  that  because  of  Equity 
rule  41,  and  of  the  fact  that  com- 
plainant in  compliance  therewith  waiv- 
ed answer  under  oath,  a  temporary 
injunction  would  not  be  denied  be- 
cause the  answer  denied  all  the  equi- 
ties of  the  bill,  and  that  such  answer 
could  be  used  at  the  hearing  only  with 
the  probative  force  of  an  affidavit; 
and  Barr  v  Essex  Trades'  Council,  53 
N.  J.  Eq.  101,  30  Atl.  881,  which 
seems  to  be  in  conflict  with  the  rule 
stated  in  the  text. 
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appear  that  the  issuing  of  the  injunction  until  final  hearing  would 
result  in  any  hardship  to  the  defendants.21  So  the  fact  that  com- 
plainants are  members  of  an  association,  the  purpose  and  effect  of 
which  is  to  fix  a  uniform  price  for  building  materials  and  destroy 
competition  as  between  themselves  does  not  take  away  their  right 
to  injunctive  relief  where  there  is  absolutely  no  connection  between 
the  fixing  of  prices  by  such  association  and  the  acts  sought  to  be 
enjoined.28  The  want  of  equity  that  will  bar  a  right  to  equitable 
relief  for  coming  into  court  with  unclean  hands  must  be  so  directly 
connected  with  the  matter  in  litigation  that  it  has  affected  the  equit- 
able relations  of  the  parties  arising  out  of  the  transaction  in  ques- 
ion.88  Nor  is  it  a  ground  to  deny  an  injunction  against  the  use  of 
violence  and  intimidation  to  prevent  men  from  working  for  com- 
plainant that  defendant  union  passed  resolutions  not  made  public, 
counseling  and  directing  that  there  should  be  no  violence,  where 
absolutely  nothing  was  done  to  disown  the  acts  of  violence  committed 
or  to  give  notice  to  the  workmen  thus  deterred  from  working  that 
the  union  repudiated  such  acts.24 

§122. Bond. 

The  court  may  impose  such  terms  as  seem  proper  as  a  condition 
to  the  granting  of  a  preliminary  injunction  or  as  a  condition  to  its 
refusal,  as  for  instance,  the  giving  of  a  bond.25  A  bond  required  as 
a  condition  to  the  allowance  of  a  restraining  order  is  not  invalid 


81  George  Jonas  Glass  Co.  v  Glass 
Blowers'  Ass'n,  64  N.  J.  Eq.  640,  54 
Atl.  565. 

22  Patterson  v  Building  Trade  Coun- 
cil, 11  Pa.  Dist.  500,  11  Kulp  55. 
See  also  Coeur  D'Alene  Consolidated 
&  Min.  Co.  v  Miners'  Union  of  Ward- 
ner,  51  Fed.  260,  19  L.  E.  A.  382, 
holding  that  the  fact  that  the  com- 
plainant is  a  member  of  an  association 
which  is  charged  to  be  illegal  furnish- 
es no  ground  for  refusing  to  enter- 
tain a  suit  for  injunction,  when  the 
suit  is  instituted  in  its  own  name  and 
in  its  own  interest,  and  the  suit  is  not 
shown  to  be  the  direct  result  and  a 
part  of  such  illegal  association ;  Amer- 
ican Steel  &  Wire  Co.  v  American 


Steel  &  Wire  Drawers',  etc.  Union,  90 
Fed.  108,  where  it  was  held  that  the 
defense  could  not  be  made  on  the  ap- 
plication for  a  preliminary  injunction 
that  complainant  was  a  trust  and 
therefore  illegal;  that  such  question 
could  not  be  raised  in  a  collateral  pro- 
ceeding. In  this  case  the  alleged  il- 
legality of  complainant  had  no  con- 
nection with  the  acts  sought  to  be  en- 
joined. 

28  Patterson  v  Building  Trades' 
Council,  11  Pa.  Dist.  Eep.  500,  11 
Kulp  15. 

24  Southern  B.  Co.  v  Eailway  Ma- 
chinists' Local  Union,  111  Fed.  49. 

33  Injunctions,  22  Cyc.  960  and  cases 
cited. 
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because  it  bears  date  prior  to  that  on  which  the  order  was  entered, 
the  sureties  having  justified  on  the  latter  date,  and  the  bond  having 
been  filed  after  the  entry  of  the  order.28 

§  123. Dissolution  before  final  hearing  in  general. 

Where  the  evidence  on  motion  to  dissolve  a  preliminary  injunc- 
tion fails  to  make  a  case  showing  the  commission  of  the  acts 
charged  and  entitling  complainant  to  relief  by  injunction,  it  should 
be  dissolved.27  So  such  injunction  should  be  dissolved  as  to  those 
defendants  whom  it  is  admitted  are  not  in  any  way  connected  with 
the  practices  of  which  complaint  is  made.28  And  it  is  not  a  ground 
to  refuse  to  dissolve  the  injunction,  that  all  the  defendants  have 
not  answered  where  the  defendants  on  whom  the  gravamen  of  the 
bill  rests  have  answered.29  On  the  other  hand  it  should  not  be  dis- 
solved before  final  hearing,  where  the  material  allegations  of  the 
bill  are  sustained  by  the  affidavits,80  or  where  the  affidavits  are  con- 
flicting,81 or  where  it  is  apparent  that  complainant  in  case  his  injunc- 
tion is  dissolved  would  be  immediately  entitled  to  the  same  remedy 
upon  a  new  application,88  or  where  the  affidavits  charge 
defendants  and  others  with  acts  of  violence,  and  other 
unlawful  conduct  and  defendants  merely  deny  the  acts 
of  violence  but  do  not  deny  that  they  were  present 
during  the  commission  of  the  acts.88  And  while  it  is  true  that  one 
who  invokes  the  jurisdiction  of  a  court  of  equity  must  not  by  his 
pleadings  or  acts  attempt  to  mislead  either  the  court  or  his  oppo- 
nents, yet  a  preliminary  injunction  will  not  be  dissolved  before 
final  hearing  on  allegations  that  complainant  has,  in  bad  faith  al- 
leged that  it  was  compelled  to  close  its  plant  because  defendants 
interfered  with  the  operation  thereof,  when  at  the  time  of  such 
closing  it  stated  that  the  purpose  thereof  was  to  secure  an  adjust- 

99 Hammond  Lumber  Co.  v  Sailors'  St.  Louis,  79  Mo.  App.  612. 

Union  of  the  Pacific,   149  Fed.  577,  » Wick  China  Co.  v  Brown,  164  Pa. 

(affirmed  in  156  Fed.  450).  St.  449,  30  Atl.  261. 

27  Everett-Waddey   Co.  v   Kichmond  81  W.  P.  Davis  Machinery  Co.  v  Eob- 
Typographical  Union,  105  Va.  188,  53  inson,  84  N.  Y.  Suppl.  837,  41  Misc. 
S.  E.  273,  5  L.  E.  A.  N.  S.  792.  329;  Martin  v  McFall,  65  N.  J.  Eq. 

28  W.  &  A.  Fletcher  Co.  v  Interna-  92,  55  Atl.  465. 

tional  Ass'n  of  Machinists,  (N.  J.)  55  **  Injunctions  22  Cyc.  978  and  cases 

Atl.  1077.  cited. 

29  August  Gast  Bank  Note  &  Lith-  •»  Gulf  Bag  Co.  v  Suttner,  124  Fed. 
ographing  Co.  v  Fennimore  Ass'n  of  467. 
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ment  of  freight  rate,  it  not  being  shown  that  the  two  causes  com- 
bined may  have  induced  complainant  to  close  its  plant.34 

§  124. Denial  of  acts  charged,  or  of  a  right  or  intent  to  com- 
mit them  as  ground  to  dissolve  before  final  hearing. 

The  weight  of  authority  is  to  the  effect  that  where  a  restraining 
order  or  preliminary  injunction  has  been  allowed  restraining  de- 
fendants from  carrying  on  a  boycott,  such  order  or  injunction  will 
not  be  dissolved  on  a  denial  by  defendants  that  they  committed  the 
acts  charged,  and  a  disclaimer  of  any  right  or  intent  to  commit 
them,  but  will  be  continued  during  the  pendency  of  the  proceedings 
and  until  the  final  hearing.85  This,  it  has  been  held,  is  so  though 
the  answer  and  ex  parte  affidavits  denying  all  the  charges  of  the 
bill  and  disclaiming  any  right  or  intention  to  do  the  acts  charged 
are  sustained  by  the  greater  weight  of  the  evidence.88  It  is  said  that 
the  continuance  of  the  injunction  can  do  defendants  no  harm  if 
they  have  no  intention  of  doing  the  acts  complained  of  .ST  And  as 
a  further  reason  it  is  urged  that  the  rule  that  where  all  the  material 
averments  in  the  bill  are  met  by  a  full  and  explicit  denial  in  the 
answer,  a  preliminary  injunction  will  be  dissolved,  has  no  appli- 
cation where  defendants  do  not  assert  any  right  to  do  the  acts 
complained  of ;  that  such  rule  applies  where  the  litigants  claim  ad- 
versely in  respect  of  property,  or  the  right  to  do  some  act  in  con- 
nection therewith.38 

84  Coeur  D  'Alene  Consolidated  Min.  tained.     It  was  said  that  the  diffieul- 
Co.  v  Miners'  Union  of  Wardner,  51  ty  with  the  position  that  defendants 
Fed.  260,  19  L.  E.  A.  382.  cannot  be  harmed  by  such  procedure 

85  My  Maryland  Lodge  v  Adt,   100  is  that  the  granting  of  the  injunction 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  752;  in  a  measure  assumes  that  they  have 
Martin  v  McFall,  65  N.  J.  Eq.  92,  55  taken  some  action  injurious  to  plaint- 
Atl.  495;  Jersey  City  Printing  Co.  v  iff  or  are  about  to  do  so;  that  this, 
Cassidy,   63   N.   J.   Eq.   759,   53   Atl.  of  necessity,  injures   defendants  and 
230;    W.   P.   Davis   Machinery   Co.   v  is  an  imputation  that  the  court  should 
Eobinson,   84   N.   Y.   Suppl.   837,   41  not    put    upon    defendants    unless    it 
Misc.   329;    Davis  v   Zimmerman,   91  fairly    appears    that    such    action    is 
Hun.  489,  36  N.  Y.  Suppl.  837.     See  necessary. 

also  Foster  v  Eetail  Clerks'  Interna-          w  Jersey  City  Printing  Co.  v  Cas- 

tional    Protective    Ass'n,    78    N.    Y.  sidy,  63  N.  J.  Eq.  759,  53  Atl.  230. 
Suppl.  860,  39  Misc.  48;  Morris  Eun          8TMy  Maryland  Lodge  v  Adt,  100 

Coal  Min.  Co.  v  Guy,  14  Pa.  Dist.  Eep.  Md.   238,   59  Atl.   721,   68  L.   E.   A. 

600.    Contra  Searle  Mfg.  Co.  v  Terry,  752 ;  Martin  v  McFall,  65  N.  J.  Eq. 

106  N.  Y.  Suppl.  437,  56  Misc.  265,  92,  55  Atl.  495. 
in  which  the  contrary  view  was  main-          88  Davis  v  Zimmerman,  91  Hun.  486, 
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§  125.  --  Operation  and  effect  of  dissolution  before  final  hearing. 

An  order  dissolving  a  temporary  injunction  pending  action  for 
a  permanent  injunction  is  not  a  final  determination  of  the  rights 
of  the  parties.89  It  is  proper  to  continue  the  case  on  the  docket  with 
the  right  to  complainant  to  move  for  further  preliminary  injunc- 
tions, and  reserving  to  them  the  right  to  such  relief  as  they  may 
show  themselves  entitled  to  on  final  hearing.40  The  dissolution  of 
a  preliminary  injunction  on  motion  therefor,  should  not  influence 
the  court  on  the  final  hearing  but  the  relief  granted  should  be  in 
accordance  with  the  rights  as  they  then  appear.*1 

§  126.  —  Final  hearing  and  permanent  injunction. 

On  final  hearing  it  is  the  right  of  defendants  to  insist  upon  proof 
of  every  material  allegation  of  the  complaint  controverted  by  the 
answer,  a  right  which  is  in  no  way  affected  by  the  fact  that  com- 
plainant 's  failure  to  establish  his  case  fully  was  the  result  of  an  in- 
timation of  the  judge  that  the  evidence  offered  by  him  was  insuffi- 
cient.48 If  the  allegations  of  the  bill  are  sustained  by  the  proofs,  a 
preliminary  injunction  granted  in  accordance  therewith  should  be 
made  permanent.43  As  to  all  not  shown  to  have  been  implicated 
in  the  boycott,44  or  who  have  abandoned  the  combination  and  gone 
back  to  work  for  their  employer,45  the  bill  should  be  dismissed.  If 
the  injunction  is  too  broad  —  if  it  prohibits  acts  which  are  lawful 
as  well  as  acts  which  are  unlawful  it  should  be  modified  pro  tianto" 
In  awarding  an  injunction,  only  such  acts  as  are  unlawful  should 
be  enjoined.  Men  are  not  to  be  denied  the  right  to  pursue  a  legiti- 

36  N.  Y.  Suppl.  303  ;  W.  P.  Davis  Ma-          «  Wick  China  Co.  v  Brown,  164  Pa. 
chinery    Co.    v    Eobinson,    84    N.    Y.       St.  449,  30  Atl.  261. 

Suppl.   837,   41   Misc.   329;    see   also          UM     Maryland  Lodge  v  Adt,  100 
Morris  Bun  Coal  Mining  Co.  v  Guy,      Md  2^  59  Aa  m>  6g  L  R  A  5Q2. 


14  Pa.  Dist.  600.  Standard    Tube    Co.    v    International 

"Slingerland  v  Albany  Typograph-  Uni       9  QMo  Dec    692 
ical  Union,  100  N.  Y.  Suppl.  569,  115 

N.  Y.  App.  Div.  15.  "Brown  Mfg.   Co.   v  Local  Union 

40  Everett-Waddey  Co.   v  Kichmond  No-  76;  12  Ohio  Dec-  753- 

Typographical  Union,   105  Va.   188,  *6  Mills    v    United    States    Printing 

53  S.  E.  273,  5  L.  E.  A.  N.  S.  792.  Co.,  91  N.  Y.  Suppl.  185,  99  App.  Div. 

"Injunctions  22  Cyc.  965,  966  and  605;   Sun  Printing  &  Publishing  Co. 

cases  cited.  v  Delaney,  62  N.  Y.  Suppl.  750.    And 

42  Crescent  Feather  Co.  v  United  Up-  see  Gray  v  Building  Trades  '  Council, 

holsterers'  Union  Local  No.  28,  (Cal.)  91  Minn.  171,  97  N.  W.  631,  103  Am. 

95  Pac.  871.  St.  Eep.  497,  63  L.  E.  A.  753. 
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mate  end  in  a  legitimate  way,  simply  because  they  may  have 
overstepped  the  mark  and  trespassed  upon  the  rights  of  their  adver- 
sary. A  barrier  at  the  line,  with  punishment  and  damages  for 
having  crossed,  is  all  that  the  adversary  is  entitled  to  ask.  For  in- 
stance if  members  of  a  union  are  engaged  in  a  justifiable  strike 
but  use  violence  and  intimidation  to  prevent  others  from  working 
for  the  party  against  whom  the  strike  has  been  declared,  the  in- 
junction should  prohibit  these  acts,  but  it  is  erroneous  to  prohibit 
in  addition  thereto,  such  lawful  acts  as  peaceful  persuasion  and 
picketing  to  induce  other  workmen  not  to  work  for  such  party.47  So 
an  injunction  is  erroneous  which  prohibits  defendants  from  the 
mere  expression  of  an  opinion  at  any  time  and  place  as  to  plaintiff 
and  his  business  which  at  the  worst  would  consist  only  of  slander 
and  which  prohibits  them  from  doing  other  things  which  do  not 
appear  to  be  connected  with  or  incidental  to  the  main  acts  and 
threatened  acts.48 

§  127.  — Certainty  required  in  decree  or  order. 

The  decree  or  order  awarding  the  injunction  should  be  so  clear 
and  certain  in  its  terms  that  defendants  may  readily  know  what 
acts  they  are  prohibited  from  doing.49  As  the  defendant  is  bound 
to  obey  the  process  of  the  court  at  his  peril,  the  language  of  the 
injunction  should  in  all  cases  be  so  clear  and  explicit  that  an  un- 
learned man  can  understand  its  meaning  without  the  necessity  of 
employing  counsel  to  advise  him  what  he  has  a  right  to  do  to  save 
him  from  subjecting  himself  to  punishment  for  a  breach  of  the 
injunction.60  This  is  a  well  settled  rule  of  practice  in  injunction 
suits  and  it  would  be  difficult  to  conceive  of  a  class  of  cases  where 
the  reason  for  its  strict  application  would  be  stronger  than  in  in- 
junction suits  arising  out  of  labor  disputes.  Those  bound  by  the 
injunction  are  entitled  to  know  what  they  may  do  without  render- 

47 Iron  Moulders'  Union  v  Allis-  196  U.  S.  375;  25  Sup.  Ct.  276,  49  L. 
Chalmers  Co.,  166  Fed.  45,  20  L.  B.  ed.  518;  Iron  Moulders'  Union  v  Al- 
A.  N.  S.  315.  lis-Chalmers  Co.,  166  Ted.  45,  20  L. 

E.  A.  N.  S.  315;  Arthur  v  Oakes,  63 
"Goldberg,  Bowen  &  Co.  v  Stable-      Fed   310   32?    n  c   a  A   2Q9   2g  L 

men's  Union,   149   Cal.  429,   86  Pac.       R  A    ^    4  Inters    Com    E        m 

TVs7 1™' st' Eep' 145' 8  L* B*  See  also  Equity  16  Cyc-  477> 478  and 

cases  cited. 

48  Injunctions,  22  Cyc.  958  and  cases  M  Laurie  v  Laurie,  9  Paige  N.  Y. 
cited;  Swift  &  Co.  v  United  States,  234. 
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ing  themselves  liable  to  punishment  for  contempt,  and  should  not 
through  the  indefiniteness  of  the  decree  or  order  be  prevented, 
through  fear  of  an  infraction  of  its  terms,  from  doing  acts  which 
they  have  a  clear  legal  right  to  do.  It  was  held,  however,  in  a  re- 
cent decision  in  a  boycott  case  that  the  language  of  the  injunction 
is  to  be  interpreted  in  the  light  of  the  allegations  and  prayer  of  the 
bill,  which  may  make  an  otherwise  indefinite  order  sufficiently  spe- 
cific ;  that  *  *  It  is  the  acts  set  forth  in  the  bill  that  are  enjoined. ' ' 
But  this  doctrine  is  against  the  great  weight  of  authority,  and 
without  any  foundation  in  reason,  and  its  application  liable  to  in- 
flict great  injustice  and  hardship  on  those  bound  by  the  injunction. 
Even  if  it  be  conceded  that  an  indefinite  and  defective  order  can 
be  rendered  specific  by  interpreting  it  in  the  light  of  the  bill,  which 
in  the  majority  of  instances  in  labor  disputes  seeks  to  enjoin  acts 
which  are  lawful  as  well  as  those  which  are  unlawful,  there  is  cer- 
tainly no  obligation  on  the  part  of  the  defendants  to  make  an  exam- 
ination of  the  pleadings  for  information  as  to  their  rights  and  ob- 
ligations which  information  the  court,  through  its  order,  is  on  the 
commonest  principles  of  justice  bound  to  give.  In  a  recent  de- 
cision the  following  decree  was  held  sufficiently  specific.  It  en- 
joined defendants  "from  stationing  themselves  in  the  doorway  of 
said  restaurant  or  upon  the  sidewalk  in  front  of  the  same  and 
there  interfering  with  the  business  of  plaintiff  by  intimidation, 
insults,  or  threats  to  his  patrons,  thereby  inducing  persons  not  to 
patronize  the  restaurant  of  said  plaintiff;  and  said  defendants, 
*  *  *  are  hereby  especially  enjoined  from  in  any  manner  interfering 
with  the  said  business  of  plaintiff  by  means  of  threats  or  intimida- 
tion of  any  kind  or  nature,  directed  against  the  patrons  or  custo- 
mers *  *  *  of  said  plaintiff  and  from  interfering  by  means  of 
threats  or  intimidation  with  any  person  that  may  be  working  for 
plaintiff,  or  may  desire  to  work  for  him  in  his  said  restaurant. " 

§  128.  — Review. 

Orders  granting,58  continuing,64  dissolving,80  or  denying  a  motion 


"Sailors'   Union   of   the   Pacific   v      Workers,  77  Hun.  215,  28  N.  Y.  Suppl. 
Hammond  Lumber  Co.,  156  Fed.  450.      331;  Blindell  v  Hagen,  56  Fed.  696. 

64  See  Davis  v  Zimmerman,  91  Hun. 
"Jordanl    v    Hayda,    1    Cal.    App.       m,  3g  K  y    guppl    3Q3 

'  8  "See   Davitt   v   American   Bakers' 

See  Sinsheimer  v  United  Garment      Union,  124  Cal.  99,  59  Pac.  775. 
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to  continue,58  a  temporary  injunction  are  appealable.  The  grant- 
ing of  a  temporary  injunction,  after  issue  joined  and  upon  the 
pleadings  and  affidavits  of  both  parties,  is,  for  the  purpose  of  re- 
viewing the  action  of  the  court,  deemed  to  be,  in  effect,  a  finding 
that  the  allegations  of  the  complaint  upon  which  the  writ  is  prayed 
for  are  true;  and  upon  appeal  from  the  order  granting  the  writ, 
the  appellate  court  will  review  the  affidavits  only  to  the  extent  of ' 
determining  whether  they  fairly  tend  to  support  the  allegations  of 
the  complaint."  If  a  temporary  injunction  has  been  improperly 
dissolved  the  reviewing  court  will  reinstate  it  on  appeal  from  the 
order  dissolving  it.88  And  when  an  order  allowing  a  temporary  in- 
junction,88 or  a  final  decree  awarding  a  permanent  injunction,60 
prohibits  acts  which  are  lawful  as  well  as  those  which  are  unlawful, 
it  will  be  modified  by  striking  out  so  much  as  prohibits  acts  which 
the  defendants  may  lawfully  commit,  and  which  are  not  subject  to 
equitable  control.  It  has  been  so  held  in  respect  of  an  order  en- 
joining defendants,  officers  of  a  union  from  notifying  their  members 
to  cease  working  on  premises  where  complainant  with  whom  the 
union  had  a  trade  dispute,  was  engaged  in  doing  work  as  a  con- 
tractor j61  of  an  order  prohibiting  defendants  from  notifying  plaint- 
iff 's  customers  that  he  was  "unfair"  there  being  no  showing  that 
such  notification  portended  injury,  or  was  intended  as  a  threat  or 
intimidation  j62  and  of  an  order  prohibiting  workmen  engaged  in  a 
lawful  strike  from  peaceable  persuasion  and  picketing  to  induce 
others  not  to  work  for  the  party  against  whom  the  strike  is  in  opera- 
tion.6* So  an  order  prohibiting  defendants  from  "  requesting "  or 
"preventing",  etc.,  was  modified  on  appeal  by  adding  after  each  of 

"Master    Horse-shoers '    Protective  Allis-Chalmers  Co.,  166  Fed.  45,  20  L. 

Ass'n  v  Quinlan,  82  N.  Y.  Suppl.  288,  E.  A.  N.  S.  315.    And  see  Goldberg  & 

83  App.  Div.  459.  Co.    v    Stablemen's    Union,    149    Cal. 

"Gray  v  Building  Trades '  Council,  429,  86  Pac.  806,   117  Am.  St.  Rep. 

91  Minn.  171,  97  N.  W.  663,  103  Am.  145,  8  L.  E.  A.  N.  S.  460. 

St.  Eep.  497,  63  L.  E.  A.  753.  n  Gray  v  Building  Trades '  Council, 

.  MWick  China  Co.  v  Brown,  164  Pa.  91  Minn.  171,  97  N.  W.  663,  103  Am. 

St.  499,  30  Atl.  261.  St.  Eep.  497,  63  L.  E.  A.  753. 

69  Gray  v  Building  Trades '  Council,  "  Gray  v  Building  Trades '  Council, 

91  Minn.  171,  97  N.  W.  663,  103  Am.  91  Minn.  171,  97  N.  W.  663,  103  Am. 

St.  Eep.  497,  63  L.  E.  A.  753.  St.  Eep.  497,  63  L.  E.  A.  753. 

""Mills    v    United    States    Printing  "Iron    Moulders'    Union    v    Allis- 

Co.,   91   N.   Y.   Suppl.    185,   99   App.  Chalmers  Co.,  166  Fed.  45,  20  L.  E. 

Div.    605;    Iron    Moulders'    Union    v  A.  N.  S.  315. 
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these  words,  the  words  "in  such  manner  as  to  express  or  imply  a 
threat,  intimidation,  coercion  or  force/'  On  the  other  hand  if 
the  final  decree  does  not  give  the  complainants  all  the  relief  to 
which  they  are  entitled  and  permits  acts  which  are  unlawful  the 
reviewing  court  will  so  modify  it  as  to  award  such  relief.65  Accord- 
ingly a  decree  enjoining  defendants  from  interference  by  threats 
and  intimidation  to  prevent  employes,  workmen  under  contract 
with  complainant  from  working  for  him,  will  be  modified  so  as  to 
include  workmen  who  are  not  under  contract  with  him,  it  being  im- 
material whether  they  are  under  contract  or  not.66  And  a  decree 
awarding  a  permanent  injunction  will  be  reversed,  where  com- 
plainant 's  evidence  does  not  establish  his  case,  and  it  is  immaterial 
that  his  failure  to  produce  sufficient  evidence  is  the  result  of  the 
trial  judge's  error  in  intimating  that  the  evidence  already  intro- 
duced was  sufficient.67 

§  129.  Criminal  prosecution.  —  Indictment." 

In  criminal  prosecutions  arising  out  of  boycotts,  the  general  rules 
for  drawing  indictments  in  prosecutions  for  conspiracy  govern.  It 
is  well  settled  that  if  the  object  of  a  combination  is  unlawful,  the 
means  by  which  its  accomplishment  is  to  be  effected  are  immaterial 
and  need  not  be  alleged.69  Hence  if  the  indictment  charges  a  mali- 
cious intent  to  injure  or  ruin  one's  business,  the  particular  means 
need  not  be  alleged.70  If  however  the  indictment  does  supplement 
the  charge  of  unlawful  conspiracy  by  alleging  the  means  used,  to- 
wit,  threats  and  intimidation  to  drive  his  workmen  out  of  his  em- 
ploy which  is  made  an  offense  by  statute,  it  is  not  necessary  to 
set  out  specifically  the  kind  of  threats,  or  methods  of  intimidation 
made  use  of.  The  words  of  the  statute  may  be  used  without  setting 

84  Sun  Printing  &  Publishing  Co.  v  "Crescent    Feather    Co.    v    United 

Delaney,  62  N.  Y.  Suppl.  750.  Upholsterers'  Union,  153  Cal.  433,  95 

MVegelahn   v   Guntner,    157   Mass.  Pac.  871. 

92,  44  N.  E.  1077,  57  Am.  St.  Rep.  .^  forms  of  lndlctmellt  for  b 


443,  55  L.  E.  A.  72;  Beck  v  Railway  ^       ^  Infm  Appendix  forms  No9 

Teamsters'     Protective     Union,    118  739 
Mich.  497,  77  N.  W.  13,  74  Am.  St. 

Rep.  421,  42  L.  R.  A.  407.     See  also  "Conspiracy  8  Cyc.  667  and  .cases 

Reynolds  v  Davis,  198  Mass.  294,  84  cited- 

N.  E.  457,  17  L.  R.  A.  N.  S.  162.  70  State  v   Stewart,   59   Vt.   273,   9 

"Vegelahn   v   Guntner,    157   Mass.  Atl.   559,  49   Am.  Rep.   710;    Crump 

92,  44  N.  E.  1077,  57  Am.  St.  Rep.  v  Com.,  84  Va.  927,  6  S.  E.  2,  10  Am. 

443,  55  L.  R.  A.  72.  St.  Rep.  895. 
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forth  their  meaning.71  Nor  is  it  necessary  to  allege  that  he  desired 
or  intended  t*»  employ  such  workmen,  since  an  allegation  that  he 
was  prevented  from  employing  them  imports  a  purpose  to  do  so. 
And  an  allegation  that  defendants  conspired  to  prevent  such  em- 
ployment imports  an  intent  to  interfere  with  the  execution  of  a 
purpose  already  resolved  upon.73  Knowledge  of  the  wrongful  char- 
acter of  the  acts  charged,  need  not  be  alleged.  If  an  act  in  its  nat- 
ural characteristics,  and  quality  is  unlawful,  knowledge  of  its  un- 
lawful character  is  presumed.78  So  in  the  absence  of  statute  so  pro- 
viding it  is  not  necessary  to  charge  any  overt  act,  though  such  act 
may  be  charged  by  way  of  aggravation  .T* 

§  130.  —Evidence. 

On  a  prosecution  for  a  conspiracy  to  ruin  one's  business  by  co- 
ercing his  customers  to  withhold  their  patronage  from  him,  the 
declaration  of  one  of  the  conspirators  although  not  a  defendant, 
made  during  the  continuance  of  the  conspiracy  for  the  purpose  of 
carrying  it  into  effect,  and  relating  to  the  way  and  manner  by 
which  the  conspirators  intended  to  accomplish  their  objects  is  ad- 
missible.™'78  So  also  evidence  of  the  acts  of  the  defendants  and  their 
agents  in  endeavoring  to  accomplish  the  purpose  of  the  conspiracy, 
is  admissible  for  the  purpose  of  showing  the  manner  in  which  it  was 
designed  to  be  accomplished.77  If  the  defendants  we^e  previously 
engaged  in  another  boycott,  and  proclaimed  their  purpose  to  pursue 
the  same  general  policy  as  in  the  former  boycott  including  a  demand 
that  expenses  be  paid,  a  proposed  agreement  submitted  by  defend- 
ants to  the  company  subjected  to  the  first  boycott  during  its  prog- 
ress, is  admissible  to  show  what  was  done  in  that  case,  so  that  the 
jury  may  understand  what  was  meant  by  the  threat  to  "pursue 
the  same  policy. "  Where  one  of  the  conspirators,  not  a  defend- 
ant declined  to  testify  on  the  ground  that  his  testimony  would  tend 
to  incriminate  himself,  it  is  permissible  to  show  that  in  another 
case  involving  the  same  transactions  he  testified  that  he  printed 


71  State  v  Stewart,   59   Vt.  273,  9      cited. 
Atl.  559,  59  Am.  Kep.  710.  n'™  State  v  Glidden,  55  Conn.  46,  8 

"State  v  Stewart,   59   Vt.  273,   9      Atl.  890,  3  Am.  St.  Eep.  23. 
Atl.  559,  59  Am.  Eep.  710.  "State  v  Glidden,  55  Conn.  46,  8 

78  State  v  Stewart,   59   Vt.  273,   9      Atl.  890,  3  Am.  St.  Eep.  23. 
Atl.  559,  59  Am.  Eep.  710.  "State  v  Glidden,  55  Conn.  46,  8 

74  Conspiracy  8  Cyc.  669  and  cases      Atl.  89 0,  3  Am.  St.  Eep.  23. 
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some  circulars  used  by  defendants  in  furtherance  of  the  boycott." 
In  respect  of  the  effect  of  the  boycott,  where  the  state  has  intro- 
duced evidence  to  show  that  defendants  had  attempted  by  threats 
to  prevent  customers  from  patronizing  the  prosecutors,  their  em- 
ployes familiar  with  their  business  may  testify  as  to  the  number  of 
customers  lost  by  them  respectively.80  Where  on  a  prosecution  for 
boycotting  by  preventing  workmen  from  working  for  the  persons 
boycotted,  an  officer  of  the  union  testifies  that  the  union  instructed 
pickets  to  use  no  violence,  it  is  proper  to  show  the  action  of  the 
union  when  informed  that  violence  had  been  used  by  their  men, 
and  for  that  purpose  to  show  that  the  union  had  paid  counsel  to  de- 
fend union  men  arrested  for  violence.81  And  where  one  of  the  de- 
fendants testified  as  to  instructions  given  to  union  men  to  use  no 
violence  and  that  he  had  no  knowledge  of  any  one  interfering  with 
a  person  named  except  as  he  had  read  of  it,  he  may  for  the  purpose 
of  contradicting  him,  be  asked,  in  connection  with  the  offer  of  the 
record  showing  his  conviction  of  assaulting  such  person,  whether 
he  had  been  convicted  of  using  violence  during  the  strike.83  On 
such  prosecution,  a  member  who  attended  two  meetings  and  heard 
what  defendant  there  said,  but  who  participated  in  no  act  for  the 
commission  of  which  defendant  was  convicted  is  not  an  accomplice 
within  a  statute  prohibiting  conviction  upon  the  uncorroborated 
testimony  of  an  accomplice.88 

"State  v  Glidden,  55  Conn.  46,  8      58  Atl.  769,  107  Am.  St.  Rep.  28. 
Atl.  890,  3  Am.  St.  Eep.  23.  "•  State  v  Stockf ord,  77  Conn.  227, 

80  State  v  Stockf  ord,  77  Conn.  227,      58  Atl.  769,  107  Am.  St.  Eep.  28. 

58  Atl.  769,  107  Am.  St.  Eep.  28.  "People    v    Yannicola,    117  N.  Y. 

81  State  v  Stockf  ord,  77  Conn.  227,      Suppl.  381. 
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§  131.  Introductory  statement. 

It  is  not  capital  alone,  whose  rights  have  been  invaded  by  the 
boycott,  since  the  beginning  of  the  marvelous  growth  of  labor 
unions  and  their  corresponding  access  of  power:  On  the  contrary 
the  courts  have  been  frequently  called  upon  in  recent  years  to  give 
redress  for  or  to  check  or  punish,  boycotts  directed  against  labor. 
Labor  as  well  as  capital  may  be  the  subject  of  a  boycott,  and  the 
boycott  may  be  instituted  either  by  capital  or  labor.  On  principle, 
the  rules  of  law  applicable  to  boycotts  of  labor  should  be  and  are 
identical  with  those  governing  boycotts  of  capital.  Each  is  entitled 
to  the  same  protection  as  is  accorded  the  other. 

§  132.  Eights  invaded  by  boycott. 

The  common  law  has  long  recognized  as  a  part  of  the  boasted 
liberty  of  the  citizen  the  right  of  every  man  to  freely  engage  in  such 
lawful  business  or  occupation  as  he  himself  may  choose,  free  from 
hindrance  or  obstruction  by  his  fellowmen,  saving  such  as  may  re- 
sult from  the  exercise  of  equal  or  superior  rights,  on  their  part, 
such,  for  instance,  as  the  right  of  fair  competition  in  the  like  field 
of  human  effort,  and  saving,  of  course,  such  other  hindrance  or  ob- 
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struction  as  may  be  legally  excused  or  justified.8*  Labor,  the  means 
by  which  one  supports  himself,  and  those  dependent  upon  him,  is 
one  of  the  most  valuable  and  fundamental  of  rights.  It  is  property 
in  the  highest  sense  of  the  word,  and  as  such  is  entitled  to  the  pro- 
tection of  the  law.85  Brain,  muscle,  power  and  will  to  work  are  the 
poor  man's  capital,88  and  the  right  to  toil  is  as  secure,  and  entitled 
to  the  same  protection  as  the  millions  of  the  wealthy.87  To  deprive 
the  laborer  of  this  right  is  in  violation  of  the  constitutional  pro- 
visions that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  and  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.88  The 
specific  right  invaded  by  a  boycott  of  labor,  as  in  the  case  of  a  boy- 
cott of  capital,89  is  the  right  to  enjoy  a  certain  free  and  natural 
condition  of  the  labor  market,80  the  right  to  dispose  of  one's  labor 
with  freedom.91"' 2  The  valuable  thing  to  employer  and  employe  alike 
is  freedom  on  both  sides  of  the  market.*8  The  peculiar  element  of 
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this  right  is  that  it  is  an  interest  which  one  man  has  in  the  freedom 
of  another.9* 

§  133.  Boycott  by  labor. — Boycott  an  unlawful  conspiracy. 

Before  beginning  a  discussion  of  this  subject,  it  will  be  well  to 
state  that  combinations  of  workmen  to  strike  against  their  em- 
ployer to  compel  him  to  discharge  other  workmen  in  his  employ  or 
to  refuse  employment  to  other  workmen  seeking  employment,  is  con- 
sidered in  the  chapter  relating  to  strikes.  Whether  or  not  this 
amounts  to  a  boycott  depends  solely  on  the  question  whether  there 
is  just  cause  or  excuse  for  the  strike  and  there  is  an  absolute  lack 
of  harmony  in  respect  of  what  constitutes  just  cause  or  excuse.85"' 
It  is  very  generally  held  an  unlawful  conspiracy  for  members  of 
a  union  to  enter  into  a  combination  to  procure  the  discharge  of  an 
employe  from  employment,"  or  to  prevent  his  employment  by  all 
who  might  employ  him,98  by  intimidation  directed  against  such  em- 
ployer or  possible  employers  such  as  threats  to  impose  or  the  impo- 
sition of  fines  on  those  giving  him  employment,99  or  threats  to  pre- 
vent their  obtaining  the  labor  necessary  to  the  carrying  on  of  their 
business,1  or  threats  that  independent  contractors  doing  work  for 
them  will  be  coerced  to  cease  doing  so,  by  means  of  strikes,  or  threats 
of  strikes  against  them  by  the  members  of  the  combination,1  or  that 
the  combination  will  coerce  customers  or  the  general  public  into 
withholding  their  patronage  from  such  employer  or  possible  em- 
ployers by  threats  that  the  combination  will  in  turn  cause  injury 


84  Jersey  City  Printing  Co.  v  Cassi- 
dy,  63  N.  J.  Eq.  259,  53  Atl.  233.  And 
see  Atkins  v  W.  &  A.  Fletcher  Co.,  65 
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252;  Carter  v  Oster,  134  Mo.  App. 
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to  their  business,  if  its  demands  are  not  complied  with.8  And,  a 
fortiori,  it  would  be  an  unlawful  conspiracy  for  members  of  a  union 
to  combine  to  prevent  an  employer,  by  use  of  force  and  violence, 
from  hiring  workmen  not  members  of  their  organization.4  Combina- 
tions of  the  character  described  are  not  authorized  by  a  statute  au- 
thorizing the  formation  of  labor  unions  ' '  to  promote  the  well  being 
of  their  every  day  life,  and  for  mutual  assistance  in  securing  the 
most  favorable  conditions  for  the  labor  of  their  members.5  Organ- 
ized labor  should  not  become  an  instrument  of  wrong  and  injustice 
to  those  who  in  the  same  walk  of  life,  and  sometimes  under  less 
favored  circumstances  are  striving  to  provide  the  means  by  which 
they  can  maintain  themselves  and  their  families.9 

§  134.  — Liability  for  damages. In  general. 

The  execution  of  a  conspiracy  to  cause  an  employe's  discharge 
from  employment  by  means  enumerated  in  the  preceding  section, 
gives  a  right  of  action  for  the  damages  which  naturally  result 
therefrom.7  Unlike  criminal  prosecutions,  in  which  the  conspiracy 
itself,  without  any  overt  acts  in  furtherance  thereof  furnishes 
grounds  for  indictment  unless  otherwise  provided  by  statute,  the 
gist  of  the  action  for  damages  is  not  the  conspiracy  but  the  injury 
to  the  plaintiff  resulting  from  its  execution,  and  without  which  no 
action  for  damages  is  possible.8  Nevertheless  the  conspiracy  may  be 
shown  in  aggravation  of  damages,  and  to  enable  plaintiff  to  re- 
cover against  all  the  tort-feasors.9  To  give  a  right  of  action  to  one 
whose  discharge  from  employment  has  been  caused  by  unlawful 
means,  it  is  not  essential  that  the  contract  of  hiring  should  have 

8 State   v   Glidden   55   Conn.   46,   8  "Lucke    v    Clothing    Cutters'    and 

Atl.  890,  3  Am.  St.  Eep.  23;  Lucke  v  Trimmers'  Assembly,  77  Md.  396,  26 

Clothing  Cutters'  and  Trimmers'  As-  Atl.  505,  39  Am.  St.  Eep.  421,  19  L. 

sembly,  77  Md.  396,  26  Atl.  505,  34  E.  A.  408. 

Am.  St.  Eep.  421,  19  L.  E.  A.  408;  7Wyeman  v  Deady,   79   Conn.   414 

People  v  McFarlin,  89  N.  Y.  Suppl.  65  Atl.  129;  Perkins  v  Pendleton,  90 

527,  43  Misc.  591.     See  also  Plant  v  Me.  166,  38  Atl.  96,  60  Am.  St.  Eep. 

Woods,  176  Mass.  492,  57  N.  E.  1011,  252;    Carter  v   Oster,   134  Mo.   App. 

79  Am.  St.  Eep.  330,  51  L.  E.  A.  339.  146,  112  S.  W.  995;  Swaine  v  Black- 

*See  Branson  v  Industrial  Workers  more,  75  Mo.  App.  74. 

of  the  World,  (Nev.)  95  Pac.  354.  8Wyeman  v  Deady,  79  Conn.  414, 

5 Lucke    v    Clothing    Cutters'    and  65  Atl.  129. 

Trimmers'  Assembly,  77  Md.  396,  26  9Wyeman  v  Deady,  79   Conn.  414, 

Atl.  505,  39  Am.  St.  Eep.  421,  19  L.  65   Atl.    129;    and  see   Conspiracy   8 

E.  A.  408.  Cyc.  674  and  cases  cited. 
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been  for  a  definite  period.  The  fact  that  the  contract  is  terminable 
at  will  only  affects  the  amount  that  he  is  to  recover  as  damages.10 
If  his  discharge  was  procured  by  the  defendants  by  illegal  methods 
when  otherwise  he  would  have  been  retained  by  his  employers,  his 
cause  of  action  is  complete ;  this  being  one  phase  of  the  general  doc- 
trine that  third  parties  are  liable  for  inducing  breaches  of  contracts 
by  unlawful  methods.11  Nor  is  the  right  to  recover,  in  any  way 
affected  by  the  fact,  that  the  discharge  from  employment,  gives  no 
right  of  action  against  the  employer  to  the  discharged  employee." 
And  to  entitle  him  to  recover,  malice,  in  the  sense  of  personal  ill 
will  towards  him  is  not  essential.  If  the  act  causing  the  discharge 
be  without  just  cause  or  excuse,  it  is  equally  to  be  condemned  and 
just  as  much  in  violation  of  a  legal  right." 

§  135. Measure  of  damages. 

The  damages  recoverable  are  as  a  general  rule  confined  to  what 
the  discharged  employe  would  have  earned  if  at  work,14  but  where 
the  conduct  of  defendants  is  not  only  without  just  cause  or  excuse 
but  is  also  wilful,  malicious  and  oppressive,  additional  damages  may 
be  awarded  for  mental  suffering." 

§  136. Persons  liable. 

All  the  members  of  the  combination,  are  liable  for  all  the  overt 
acts  illegally  done  pursuant  to  the  general  scheme  agreed  on  by 

"Lucke    v    Clothing    Cutters'    and  112  S.  W.  995. 

Trimmers'  Assembly,  77  Md.  396,  26  "Lucke    v    Clothing    Cutters'    and 

Atl.  505,  39  Am.  St.  Eep.  421,  19  L.  Trimmers'  Assembly,  77  Md.  396,  26 

E.  A.  421;   Perkins  v  Pendleton,  90  Atl.  505,  39  Am.  St.  Eep.  421,  19  L. 

Me.  166,  38  Atl.  96,  60  Am.  St.  Eep.  E.   A.    421;    Chipley  v   Atkinson,   23 

252;    Carter  v   Oster,   134  Mo.   App.  Fla.  206,  1  So.  934,  11  Am.  St.  Eep. 

146,  112  S.  W.  995.     See  also  Berry  367. 

v  Donovan,  188  Mass.  354,  73  N.  E.  "Lucke   v    Clothing    Cutters'    and 

603,  108  Am.  St.  Eep.  499,  5  L.  E.  A.  Trimmers'  Assembly,  77  Md.  396,  26 

N.    S.    899;    Moran   v    Dunphy,    177  Atl.  505,  39  Am.  St.  Eep.  421,  19  L. 

Mass.  485,  59  N.  E.  125,  83  Am.  St.  E.  A.  421 ;  and  see  Wyeman  v  Deady, 

Eep.  289,  52  L.  E.  A.  115;  Hey  v  Wil-  79  Conn.  414,  65  Atl.  129. 

son,  232  111.  389,  83  N.  E.  928,  122  u  Carter  v  Oster,  134  Mo.  App.  146, 

Am.  St.  Eep.  118,  16  L.  E.  A.  N.  S.  112  S.  W.  995;  2  Wood's  Master  & 

85;  London  Guaranty  &  Accident  As-  Servant  246.     And  see  Infra  Chapter 

sociation  v  Horn,  101  111.  App.  355  XXV,  Membership,  Section  332. 

(Aff'd  in  206  111.  493,  69  N.  E.  526,  "Carter  v  Oster,  134  Mo.  App.  146, 

99  Am.  St.  Eep.  185).  112  S.  W.  995.    And  see  Infra  Chap- 

u  Carter  v  Oster,  134  Mo.  App.  146,  ter  XXV,  Membership,  Section  332. 
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the  combination."  Hence  if  a  walking  delegate  of  a  union  with  the 
knowledge  and  approval  and  authority  of  the  union,  procures  a 
workman 's  discharge  by  means  of  threats  and  intimidation  directed 
against  his  employer,  the  union  and  its  walking  delegate  are  liable 
as  joint  tort-feasors." 

§.  137. Pleading  and  evidence.18 

In  an  action  for  procuring  the  discharge  of  an  employe  by  un- 
lawful means,  the  gist  of  the  action  being  the  injury  resulting  to 
plaintiff,  and  not  the  conspiracy,  the  declaration  or  complaint  must 
show  acts  committed  in  execution  of  the  conspiracy  resulting  in 
injury  to  plaintiff  and  that  such  injury  was  the  natural  and  prox- 
imate result  of  such  acts."  The  allegation  of  conspiracy  while  not  es- 
sential to  the  statement  of  the  cause  of  action,  may  be  regarded 
either  as  an  averment  of  a  fact,  the  proof  of  which  might  aid  the 
plaintiff  in  establishing  a  joint  liability  of  the  defendants,  or  as  an 
allegation  of  a  fact  in  aggravation  of  the  injury  complained  of.20 
An  express  averment  of  malice  is  unnecessary.  The  plaintiff  is  not 
bound  to  prove  any  other  malice  than  that  which  the  law  will  imply 
from  the  unlawful  acts  proved.31  To  entitle  one  to  a  verdict  against 
a  union  and  its  walking  delegate  for  procuring  his  discharge  from 
employment  by  threats  and  intimidation,  no  further  proof  of  con- 
spiracy is  necessary  than  that  they  were  joint  tort-feasors  in  pro- 
curing his  dismissal  by  means  of  threats  and  intimidation."  If  the 
declaration  charges  defendants  with  wrongfully  procuring  plaint- 
iff's discharge  in  breach  of  a  contract  of  employment  for  a  defi- 
nite time,  there  can  be  no  recovery  on  proof  that  they  wrongfully 
procured  his  discharge  under  a  contract  terminable  at  will." 


"See  Supra  Chapter  VII,  Boycotts 
of  Capital,  and  Substantive  Law  Re- 
lating Thereto,  Section  94. 

"Wyeman  v  Deady,  79  Conn.  414, 
65  Atl.  129. 

"For  form  of  declaration  in  action 
to  recover  damages  for  procuring 
plaintiff's  discharge  from  employ- 
ment and  preventing  him  from  ob- 
taining employment  by  threats,  per- 
suasion, etc.,  see  Appendix  form  No. 
11. 


"See  Conspiracy  8  Cyc.  675  and 
cases  cited. 

^Wyeman  v  Deady,  79  Conn.  414, 
65  Atl.  129. 

^Wyeman  v  Deady,  79  Conn.  414, 
65  Atl.  129. 

a  Wyeman  v  Deady,  79  Conn.  414, 
65  Atl.  129. 

^Lucke  v  Clothing  Cutters'  and 
Trimmers'  Assembly,  77  Md.  396,  26 
Atl.  505,  19  L.  E.  A.  421,  39  Am.  St. 
Bep.  421. 
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§  138. Instructions  and  questions  for  jury. 

Where  a  recovery  for  mental  suffering  is  sought,  because  of  the 
wilful  and  malicious  acts  of  defendants,  the  court  may  properly 
instruct  the  jury  on  this  element  of  damages  where  there  is  some 
evidence  that  defendants'  acts  were  wilful  and  malicious,  but  the 
instruction  should  leave  it  to  the  jury  to  determine  the  quality  of 
defendants'  acts,  and  if  it  fails  to  do  so  a  new  trial  should  be 
granted."4 

§  139.  — Criminal  prosecutions. Liability. 

A  combination  between  members  of  a  union  to  procure  the  dis- 
charge of  an  employe  from  employment,  or  to  procure  such  dis- 
charge and  prevent  his  obtaining  any  employment  at  his  trade,  by 
threatening  his  employer  or  those  who  might  otherwise  give  him 
employment,  that  the  combination  would  prevent  the  employer  or 
possible  employers  from  obtaining  or  retaining  workmen  neces- 
sary to  the  carrying  on  of  their  business,  or  procure  a  withdrawal 
or  withholding  of  patronage  from  them,  is  an  indictable  conspiracy. 
Thus  in  State  v  Glidden,26  it  was  held  that  a  combination  by  members 
of  unions  to  compel  an  employer  to  discharge  his  employes  and  hire 
members  of  the  unions  in  their  stead,  by  threats  that  the  union  to 
which  the  members  of  the  combination  belong,  and  which  comprise 
a  large  membership,  will  withdraw  their  patronage  from  him,  and 
that  the  combination  will  by  similar  action  coerce  others  to  with- 
hold their  patronage  from  him,  is  an  unwarranted  inter- 
..  ference  with  the  rights  of  the  workmen  whose  discharge 
they  seek  to  coerce,  and  is  an  indictable  conspiracy  at 
common  law,  and  under  a  statute  making  it  an  offense  for  any 
person  to  threaten  or  use  any  means  to  intimidate  any  person 
against  his  will  to  do  or  abstain  from  doing  any  act  which  such 
person  has  a  legal  right  to  do.  In  State  v  Dyer,86  it  was  held  that 
where  members  of  a  union  acting  in  concert,  procure  the  discharge 
of  an  employe  from  employment  by  threatening  his  employer,  that 
unless  he  discharged  such  employe,  they  would  prevent  him  from 
obtaining  or  retaining  any  workmen  in  his  shops,  and  prevent  the 
employes  obtaining  any  other  employment  by  making  threats  of  a 
like  nature  to  those  who  might  otherwise  have  given  employment, 

24  Carter  v  Oster,  134  Mo.  App.  146,  St.  Eep.  823.  And  see  Wyeman  v 
112  S.  W.  995.  Deady,  79  Conn.  414,  65  Atl.  129. 

"55  Conn.  46,  8  Atl.  890,  3  Am.          M67  Vt.  690,  32  Atl.  8. 
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they  are  guilty  of  a  criminal  offense.  In  Callan  v  Wilson,87  it  was 
held  that  a  combination  by  members  of  a  lodge  of  a  labor  union 
extending  throughout  the  United  States  to  prevent  other  members 
of  the  lodge  from  obtaining  employment  in  their  calling  anywhere 
because  of  an  alleged  infraction  of  labor  union  rules,  to  be  carried 
out  by  refusing  to  work  with  them  or  for  any  one  employing  them 
that  if  they  did  not  cease  to,  or  refuse  to  employ  them,  those  so 
warned  would  be  deprived  of  any  custom  or  patronage,  as  well  from 
the  persons  so  conspiring  as  from  all  members  of  the  union  whatso- 
ever, is  an  indictable  conspiracy.  And  in  People  v  McFarlin,88  it  was 
held  that  a  combination  between  members  of  a  union,  to  cause  a 
workman's  discharge  and  prevent  his  obtaining  employment  at  his 
trade,  by  utilizing  the  entire  power  and  enginery  of  the  association 
to  turn  custom  away  from  and  promote  hostility  toward  any  one 
who  employed  him,  is  a  criminal  conspiracy  within  a  statute  mak- 
ing it  a  misdemeanor  for  two  or  more  persons  to  conspire  to  prevent 
another  from  exercising  a  lawful  trade  or  calling,  by  force,  threats 
or  intimidation. 

§140. Indictment." 

An  allegation  in  an  information  charging  a  conspiracy  to  pre- 
vent a  workman  "from  obtaining  work  or  employment  or  contin- 
ing  in  his  said  work  or  employment/'  with  a  designated  company, 
is  not  bad  as  being  in  the  alternative  where  it  also  alleges  that  he 
was  in  the  employment  of  such  company  when  the  conspiracy  was 
formed.  "Obtaining"  employment  in  its  shops  and  "continuing" 
employment  there  are  synonomous  terms,  the  two  words  convey 
a  conjunctive  and  not  a  disjunctive  meaning.80 

§141. Evidence. 

On  a  prosecution  for  conspiracy  to  procure  an  employe's  dis- 
charge by  intimidation  of  his  employer  and  by  the  same  means  to 
prevent  anyone  else  from  employing  him,  and  for  the  execution  of 
such  conspiracy,  where  the  evidence  tends  to  show  that  defendants 
had  driven  the  prosecutor'  from  the  employment  of  the  company 
he  was  working  for,  that  he  had  been  engaged  to  work  for  another 

27 127  TJ.  S.  540,  8  Sup.  Ct.  1301,  venting  workman  from  working  at  his 

32  L.  ed.  223.  trade  by  means  of  a  boycott,  see  Ap- 

28  89    N.   Y.    Suppl.   527,   43   Misc.  pendix  form  No.  29. 

591.  *>  State  v  Dyer,  67  Vt.  690,  32  Atl. 

"For  form  of  indictment  for  pre-  815. 
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employer,  that  such  employer  had  cancelled  the  engagement  be- 
cause of  representations  made  to  him  by  defendants  that  there 
would  be  trouble  if  he  did  not,  such  employer  may  testify  as  to  a 
conversation  with  defendants  that  followed,  as  to  the  reason  why 
prosecutor  had  been  forced  into  his  then  present  position,  since  it 
tends  to  show  that  defendants  were  connected  with  the  offense.81 
So  on  such  prosecution,  testimony  of  the  sheriff  as  to  admissions 
made  by  one  of  the  defendants  while  under  arrest,  are  admissible 
to  incriminate  himself,  though  not  against  the  other  alleged  con- 
spirators because  not  made  in  the  prosecution  of  the  undertaking 
but  after  its  completion.82 

§  142.  — Liability  to  injunctive  process, In  general. 

Injunctions  have  sometimes  been  issued  in  the  class  of  cases  under 
consideration.83  Thus  it  has  been  held  that  a  combination  by  mem- 
bers of  a  union  entered  into  for  the  purpose  of  compelling  an  em- 
ployer of  workmen  who  refused  to  join  the  union  to  discharge  them, 
the  means  to  be  used  being  threats  of  a  boycott,  is  an  unlawful  con- 
spiracy, and  that  acts  in  furtherance  thereof  will  be  enjoined  on  a 
bill  brought  by  the  workmen  whose  rights  are  threatened.3*  It  has 
similarly  been  held  that  where  members  of  labor  unions  seek  to 
secure  all  the  work  appertaining  to  their  trade  by  strikes  against 
a  third  person  with  whom  they  have  no  dispute,  in  order  to  force 
him  to  compel  an  employer  for  whom  he  does  work  as  an  inde- 
pendent contractor,  to  give  the  work  appertaining  to  their  trade 
to  the  exclusion  of  other  workmen  whose  discharge  they  seek  to  en- 
force, they  are  guilty  of  an  unjustifiable  interference  with  the 
rights  of  such  workmen  and  that  on  a  bill  brought  by  them  acts  in 
execution  of  the  conspiracy  will  be  enjoined.  Organized  labor's 
right  of  coercion  and  compulsion,  it  was  said  is  limited  to  strikes 
against  persons  with  whom  the  organization  has  a  trade  dispute.85 

§  143. Against  whom  awarded. 

As  is  elsewhere  shown,  according  to  well  settled  principles  of  the 

81  State  v  Dyer,  67  Vt.  690,  32  Atl.  *  Plant  v  Woods,  176  Mass.  492, 
815 

-State  v  Dyer,  67  Vt.  690,  32  Atl.  57  N'  E'  1011>  79  Am'  St  BeP"  330> 
01P:  51  L.  B.  A.  N.  S.  339. 

olo. 

'"Swaine  v  Blackmore,  75  Mo.  35Pickett  v  Walsh,  192  Mass.  572, 
App.  74.  And  see  cases  cited  in  sub-  78  N.  E.  753,  46  Am.  Eep.  272,  6  L. 
sequent  notes  in  this  section.  E.  A.  N.  S.  1067. 
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law  of  conspiracy,  if  a  combination  is  formed  for  an  unlawful  pur- 
pose, the  act  of  one  done  to  effect  the  common  object  is  the  act  of 
all  for  which  each  is  responsible,  and  the  fact  that  some  of  the 
members  of  the  combination  did  not  engage  in  the  commission  of 
the  acts  complained  of  furnishes  no  reason  for  denying  an  injunc- 
tion against  them.88  It  is  obvious,  however,  that  an  injunction 
should  not  be  awarded  against  one  who  it  appears  was  not  a  member 
of  the  combination  and  did  not  commit  any  of  the  acts  complained 
of.*1 

§  144.  Boycotts  by  capital. 

As  shown  in  a  preceding  chapter  it  is  both  unlawful  and  criminal 
for  workmen  to  combine  to  inflict  injury  on  one  with  whom  they 
have  a  trade  dispute,  by  coercing  others  to  withhold  their  benefi- 
cial business  relations  from  him,  by  threats  that  in  case  they  do 
not,  the  combination  will  in  turn  cause  injury  to  their  business.88 
Now  inasmuch  as  no  principle  becomes  established  in  the  develop- 
ment of  labor  union  law  which  does  not  operate  equally  upon  both 
employer  and  employe,88  who  stand  upon  a  plane  of  perfect  equality 
before  the  law,  enjoying  the  same  freedom  and  amenable  to  the 
same  restrictions,40  it  necessarily  follows  that  a  combination  of  em- 
ployers to  coerce  an  employer,  by  threats  of  causing  injury  to  his 
business,  to  discharge  workmen  from  his  employ  or  to  refuse  employ- 
ment to  workmen  seeking  it,  is  an  unwarrantable  invasion  of  the 
right  of  such  workmen  to  a  free  labor  market  and  such  combination 
like  the  combination  of  labor  to  boycott  capital,  is  both  unlawful 
and  criminal.  This  proposition  is  so  obviously  correct  that  no  cit- 
ation of  authority  therefor  is  necessary,  although  there  are  dicta 
which  sustain  it  perfectly.*1  The  right  of  one  seeking  employment 
to  have  free  opportunity  to  gain  employment  and  to  retain  a  posi- 


88  See  Supra  Chapter  VII,  Boycotts 
of  Capital,  and  Substantive  Law  'Re- 
lating Thereto,  Section  108. 

"Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  116  Am.  St.  Eep.  272, 
6  L.  E.  A.  N.  S.  1067. 

88  See  Supra  Chapter  VII,  Boycotts 
of  Capital  and  Substantive  Law  Re- 
lating Thereto,  Sections  91,  93,  101. 

89  Jersey  City  Printing  Co.  v  Cassi- 


dy,  63  N.  J.  Eq.  259,  53  Atl.  233. 

40  Wilmer  &  Silverman,  (Md.)  71  Atl. 
962;  Iron  Moulders'  Union  v  Allis- 
Chalmers  Co.,  166  Fed.  45,  50,  20  L. 
E.  A.  N.  S.  315.  See  also  United 
States  v  Adair,  208  U.  S.  161,  28  Sup. 
Ct.  277. 

"See  Atkins  v  W.  &  A.  Fletcher 
Co.,  65,  N.  J.  Eq.  658,  55  Atl.  107; 
Jersey  City  Printing  Co.  v  Cassidy, 
63  N.  J.  Eq.  259,  53  Atl.  253. 
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tion  of  employment  once  it  is  gained,  is  as  precious  in  the  eyes  of 
the  law  as  the  right  of  the  employer.*2  The  formation  or  execution 
of  such  a  conspiracy  renders  the  members  of  the  combination  liable 
to  a  criminal  prosecution,  and  where  it  is  executed  to  the  injury 
of  the  workmen  against  whom  it  is  aimed  they  are  entitled  to  recover 
the  resulting  damages,  and  are  also  entitled  to  an  injunction  if  the 
usual  conditions  in  which  an  injunction  is  granted  are  present. 

"Brennan    v    United    Hatters    of       Atl.  165,  118  Am.  St.  Eep.  727,  9  L. 
North  America,  73  N.  J.  Eq.  729,  65       E.  A.  N.  S.  254. 
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LIABILITY   TO   WOBKMEN  FOR  PREVENTING   THEM   FROM 
WORKING  BY  FORCE,  VIOLENCE,  OR  INTIMIDA- 
TION DIRECTED  AGAINST  THEM. 

§145. 

In  a  previous  chapter  it  was  shown  that  a  combination  of  work- 
men to  prevent  other  workmen  from  obtaining  or  retaining  work 
by  force,  violence  or  intimidation  directed  against  employers,  or 
possible  employers,  is  an  unlawful  invasion  of  the  rights  of  such 
workmen,  and  a  boycott  rendering  the  members  of  the  combination, 
civilly  and  criminally  liable.48  And  in  another  chapter,  considera- 
tion was  given  to  the  question  of  civil  and  criminal  liability  of 
combinations  of  workmen  for  the  preventing  of  others  from  work- 
ing by  force,  violence  and  intimidation  directed  against  them  in  so 
far  as  these  acts  amounted  to  an  invasion  of  the  rights  of  the  em- 
ployers to  a  free  labor  market.  As  was  there  shown,  the  courts  are 
unanimous  in  condemning  such  acts  as  constituting  a  boycott.44  It 
is  not,  however,  the  rights  of  the  employers  alone  which  are  invaded 
when  a  combination  of  workmen  prevents  or  seeks  to  prevent  other 
workmen  from  working  by  force,  violence,  or  intimidation  directed 
against  them.  The  right  of  such  workmen  to  sell  their  labor  when, 
and  to  whom  and  for  what  price  they  please  is  also  invaded.48  Every 

43  See  Supra  Chapter  IX,  Boycotts  of  995 ;   Swaine  v  Wilson,  75  Mo.  App. 
Labor,  Sections  133,  134,  139.  74. 

44  See  Supra  Chapter  VII,  Boycotts  New  Jersey. — Frank  v  Herold,   63 
of  Labor  and   The  Substantive  Law  N.  J.  Eq.  143,  53  Atl.  230. 
Relating  Thereto,  Sections  91,  93,  100.  New  York. — Master  Stevedores'  As- 

45  Massachusetts. — Vegelahn  v  Glint-  sociation  v  Walsh,  2  Daly  1 ;  Johnston 
ner,    157   Mass.   92,   44   N.   E.    1077,  Harvester   Co.   v  Meinhart,  60   How. 
57  Am.  St.  Rep.  443,  55  L.  R.  A.  92.  Pr.  158. 

Michigan. — Beck  v  Bailway  Team-  Ohio. — Perkins    v    Rogg,    11    Ohio 

sters'    Protective    Union,    118    Mich.  Dec.   (Reprint)  585;  Brown  Mfg.  Co. 

497,  77  N.  W.  13,  74  Am.  St.  Rep.  v  Local  Union  No.  70,  12  Ohio  Dec. 

421,  42  L.  R.  A.  407.  N.  P.  153. 

Missouri.  —  Hamilton-Brown     Shoe  Pennsylvania.  —  Marietta      Casting 

Co.  v  Saxey,  131  No.  212,  32  S.  W.  Co.   v   Thuma,   28   Pa.   Co.   Ct.   248; 

1106,  52  Am.  St  Rep.  622;  Carter  v  Temple   Iron    Co.    v    Carmanoski,    10 

Oster,  134  Mo.  App.  146,  112  S.  W.  Kulp  139. 
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man  has  the  right  to  work  for  the  best  price  he  can  get,  but  if  others 
choose  to  work  for  less  than  the  usual  prices,  the  law  will  not  per- 
mit that  violence  should  be  committed  against  them  to  prevent  them 
from  working."  Such  interference  has  been  characterized  as  an  of- 
fense against  the  rights  of  the  workmen  coerced  which  is  hardly 
distinguishable  from  an  act  which  should  itself  injure  or  destroy 
the  product  of  labor,*7  and  as  a  violation  of  the  fundamental  law, 
which  should  be  restrained  with  the  utmost  strength  of  the  law." 
No  sense  of  wrong,  however  great,  however,  natural,  or  however 
excusable,  it  has  been  said,  can  justify  such  interference  with 
this  right.  No  offended  sense  of  right,  as  for  instance,  that  another 
is  unjustly  taking  his  job  gives  warrant  to  such  interference.49  A 
combination  to  commit  acts  of  this  character  is  a  conspiracy  which 
is  both  unlawful  and  criminal  at  common  law,00  and  under  a 
statute  making  it  an  offense  for  any  person  by  violence  to  person 
or  property  of  another  or  by  threats  or  intimidation,  to  force  any 
workman  to  quit  work,51  and  gives  a  right  of  action  to  the  workman 
injured  thereby,62  and  also  the  right  to  relief  by  injunction  where 
the  injury  is  irreparable.88  And  in  accordance  with  the  well  settled 
principles  governing  the  law  of  conspiracy,  if  several  conspire  to 
prevent  a  workman  from  exercising  his  trade  by  interference  of  the 
character  under  consideration,  all  are  liable  for  the  acts  of  any  one 
of  them  committed  in  pursuance  of  the  conspiracy.84  So  in  many 
States  statutes  have  been  enacted  which  in  substance  provide  that 

Vermont.— State  v  Stewart,  59  Vt.      hart,   60   How.   Pr.    (N.   Y.)    108,   9 
273,  9  Atl.  559,  59  Am.  Eep.  710.  Abb.   (N.  C.)  395. 

Virginia.— Crump   v   Com.,  84  Va.          "Marietta   Casting   Co.    v   Thuma, 

927,   6  S.   E.   620,   10  Am.   St.  Eep.      28  Pa-  Co-  c*-  248- 

895,  **Pope   Motor  Car   Co.   v   Keegan, 

Wisconsin.— Fischer    v     State,  101      15°  Fed'  -148'  149' 

Wis.  23   76  N.  W.  594.  See    Supra    cases    Clted    m    tbird 

note  in  this  section. 

United  States.-Pope  Motor  Co.  v  *o,Neil  v  Longman,  9  Cox  C.  C. 

Keegan,    150    Fed.    148,    149;    Union  3g3 

Pac.  E.   Co.  v  Euef,   120   Fed.   102;  „  ^^  y              m  MQ 

Southern  E.  Co.  v  Machinists'  Local  U2   Q    w    995.    Union   Mf      Co    y 

Union,  111  Fed.  54.  Local   Union   NQ    ^   ^   OMo   Dec 

England. — Lyons  v  Wilkins,  L.  E.  jg-   p    753, 

1    Ch.    (1896)    811;    Bex   v   Batt,    6  "Brown  Mfg.   Co.   v  Local  Union 

Car.  &  P.  458.  No>  70>  12  Ohio  Dec.  N.  P.  753. 

"Eex  v  Batt,  6  Car.  &  P.  458.  "People  v   Holmes,   118   Cal.   444, 

47Johnston    Harvester    Co.    v   Mein-  50  Pac.  675. 
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it  shall  be  an  offense  to  prevent  a  person  from  working  by  the  use 
of  such  means  as  force,  violence  or  intimidation.88  In  construing 
one  of  these  statutes,  it  was  held  that  a  complaint  which  alleges  that 
defendant  an  officer  of  a  labor  union,  for  the  purpose  of  preventing 
certain  persons  continuing  in  the  employment  in  which  they  were 
then  and  there  engaged,  so  that  their  places  be  taken  and  their 
work  be  performed  by  union  men,  used  threats,  intimidation  and 
coercion  by  saying  to  them:  "You  cannot  build  this  building.  I 
will  fight  it  if  it  takes  all  summer ;  and  if  your  city  will  not  protect 
us  we  will  get  the  militia/'  sufficiently  states  an  offense  within  a 
statute  making  it  an  offense  for  any  person,  by  threats,  intimidation, 
force  or  coercion  of  any  kind  to  hinder  or  prevent  a  person  engaging 
in  or  continuing  in  any  lawful  work  or  employment  either  for  him- 
self or  as  a  wage  worker  or  who  shall  attempt  to  so  hinder  or 
prevent." 

86  Statutes    of   this   character   have  York,    Oregon,    Pennsylvania,    Utah, 

been   enacted   by   the  legislatures   of  Vermont  and  Wisconsin,  and  perhaps 

the   following   states,   Alabama,   Con-  others. 

necticut,    Georgia,    Maine,    Massachu-          "Fischer  v  State,  101  Wis.  23,  76 

setts,     Mississippi,      Missouri,      New  N.  W.  594. 
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ITS  MEMBERS  AS  AFFECTING  RIGHTS  OF  THIRD  PARTIES. 

§  146.  To  compel  members  to  strike  or  continue  on  strike. — Introductory 
statement. 

§  147.      Where  strike  is  unlawful. 

§148.  Where  strike  is  lawful  but  members  sought  to  be  coerced  are  under 
contract  to  work  for  definite  time. 

§  148a.  Where  strike  is  lawful  and  members  sought  to  be  coerced  are  not 
under  contract  to  work  for  definite  time. — Introductory  state- 
ment. 

§  149.  Question  considered  on  weight  of  authority. 

§  150.  Question  considered  on  principle. 

§  151.  To  compel  members  to  withhold  patronage. 

§  146.  To  compel  members  to  strike  or  continue  on  strike. — Intro- 
ductory statement. 

Whether  or  not  a  labor  union,  may,  in  aid  of  a  strike  which  it  has 
declared,  employ,  in  respect  of  members  unwilling  to  quit  their  em- 
ployment, such  coercion  as  is  incidental  to  the  imposition  of,  or 
threats  to  impose,  penalties  such  as  fines,  suspension  or  expulsion, 
in  order  to  compel  them  to  join  the  strike,  or  to  continue  on  strike, 
after  going  out,  is  a  question  of  paramount  importance  to  the  union, 
and  likewise  of  considerable  importance  to  the  party  whose  business 
the  strike  will  affect  detrimentally.  This  question  comes  up  for  con- 
sideration in  connection  with  three  distinct  and  well-defined  states 
of  facts :  1st.  Where  the  strike  is  unlawful.  2nd.  Where  the  strike 
is  lawful,  but  the  members  against  whom  the  coercive  measures  are 
directed  are  under  contract  to  work  for  a  definite  time.  3rd.  Where 
the  strike  is  lawful  and  the  members  against  whom  such  measures 
are  directed,  are  not  under  contract  to  work  for  a  definite  time,  but 
may  quit  their  employment  at  will. 

§  147.  — Where  strike  is  unlawful. 

The  question  is  one  of  easy  solution,  where  the  strike  itself  is  un- 
lawful— i.  e.,  where  the  strike  is  in  breach  of  contract  by  those 
engaged  therein,  to  serve  for  a  definite  time,  or  where  the  end  sought 
to  be  gained  thereby  is  one  which  the  law  does  not  regard  as  lawful. 

(195) 
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In  such  case  any  act  in  furtherance  of  the  strike  will  be  deemed  un- 
lawful, however  innocent  it  might  be  if  done  to  attain  a  legitimate 
end.87  In  consequence,  threats  to  impose,  or  the  imposition  of  penal- 
ties such  as  fines,  suspension,  or  expulsion  for  the  purpose  of  keep- 
ing in  line,  members  unwilling  to  join  or  continue  in  an  unlawful 
strike  is  unlawful.58  Nor  is  it  necessary  that  these  threats  be  ex- 
press. The  mere  calling  of  a  strike  or  the  ordering  of  those  who 
have  quit  work  to  stay  out  necessarily  imports  that  those  who  dis- 
obey the  orders  of  the  union  will  be  visited  with  the  penalties  pro- 
vided for  by  its  constitution  and  by-laws  for  their  disobedience.* 
The  principles  here  enunciated  have  been  applied  both  to  cases 
where  acts  of  the  character  under  consideration  were  directed 


87  A.   B.    Barnes   &   Co.   v   Chicago 
Typographical    Union,    232    111.    402, 
83  N.  E.  932,  122  Am.  St.  Bep.  129, 
14  L.  B.  A.  N.  S.  1150;  Beynolds  v 
Davis,  198  Mass.  294,  84  N.  E.  457, 
17  L.  B.  A.  N.  S.  162;   Hillenbrand 
v  Building  Trades'  Council,  14  Ohio 
Dec.  628. 

68  Schneider  v  Local  Union  No.  60, 
116  La.  270,  40  So.  700,  5  L.  B.  A. 
N.  S.  891,  114  Am.  St.  Bep.  549; 
Coons  v  Chrystie,  53  N.  Y.  Suppl. 
668,  24  Misc.  296;  Purvis  v  United 
Brotherhood  of  Carpenters  &  Joiners, 
214  Pa.  St.  344,  60  Atl.  585,  12  L.  B. 
A.  N.  S.  242,  112  Am.  St.  Eep.  272; 
In  Be  Charge  to  Grand  Jury,  62  Fed. 
828;  Quinn  v  Leathern,  (1901)  A.  C. 
495,  70  L.  J.  P.  C.  76,  85  L.  T.  289, 
50  W.  B.  139;  and  see  opinion 
of  Sheldon,  J.  in  L.  D.  Wilcutt 
&  Sons  Co.  v  Driscoll,  200  Mass. 
110,  85  N.  E.  897;  Wabash  B.  Co.  v 
Hannahan,  121  Fed.  563. 

88  Alfred  W.  Booth  &  Bro.  v  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226; 
Coons   v   Chrystie,   53   N.   Y.   Suppl. 
668,   24  Misc.   296,   in  which  it  was 
said:  "It  is  claimed  that  the  defend- 
ants   did    not    cause    the    plaintiff's 
workmen  to  stop  work  through  threats 


or  acts  of  intimidation,  which  may 
be  true  so  far  as  we  have  to  deal  with 
the  physical  deportment  of  these 
"walking  delegates,"  but  if,  at  the 
mere  nod  or  word  of  the  latter,  the 
plaintiff's  workmen  were  led  imme- 
diately to  abandon  employment  which 
they  had  been  well  content  to  accept, 
and  which,  but  for  the  walking  dele- 
gates '  appearance  upon  the  scene,  they 
were  just  as  content  to  retain,  the 
inference  is  irresistible  that  they 
were  coerced  by  the  anticipation  of 
some  recognized  penalty,  and  the  ab- 
sence of  threats  at  the  moment  would 
signify  merely  that  they  were  gratu- 
itous and  unnecessary;"  Purvis  v 
United  Brotherhood  of  Carpenters  & 
Joiners,  214  Pa.  St.  344,  60  Atl.  585, 
12  L.  B.  A.  N.  S.  242,  112  Am.  St. 
Bep.  272.  In  this  case  it  was  said: 
"When  the  members  of  Local  No. 
500,  who  were  willingly  working  ma- 
terial from  plaintiff's  mill,  were  vis- 
ited by  the  business  agent  of  the 
union,  who  called  them  off,  they 
doubtless  knew  that  it  meant  fine  or 
expulsion  and  ostracism  if  they  con- 
tinued to  work."  See  also  Barr  v 
Essex  Trades'  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881. 
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against  capital,  and  where  they  were  directed  against  labor.80  Where 
the  threat  of  fine  and  expulsion  is  employed  for  the  purpose  of  coerc- 
ing the  employes  of  a  large  number  of  different  employers  to  refrain 
from  working  for  them,  in  order  to  coerce  all  these  employers  into 
boycotting  a  third  person  with  the  ultimate  object  of  coercing  the 
latter  in  respect  of  matters  with  which  the  employes  coerced  into 
striking  have  no  concern  whatever,  the  scheme  becomes  an  attack 
upon  his  right  to  a  free  labor  market.81  It  has  accordingly  been 
held  that  officers  and  members  of  a  union  may  be  enjoined  from 
attempting  to  coerce  into  striking,  members  in  the  employ  of  per- 
sons with  whom  they  have  no  trade  dispute,  by  threats  of  fine  and 
expulsion,  for  the  purpose  of  coercing  such  employers  into  refrain- 
ing from  purchasing  materials  manufactured  by  a  person  with 
whom  the  union  has  a  trade  dispute.62  It  has  likewise  been  declared 
unlawful  for  a  combination  of  officers  of  a  union  to  order  strikes 
under  threats  of  enforcing  their  orders  by  the  infliction  of  effective 
penalties,  where  the  object  of  these  acts  is  not  to  further  the  interests 
of  the  members  of  the  union,  but  to  gratify  the  personal  ambition 
or  malice  of  the  officers,  and  where  the  members  thus  coerced  are 
employes  of  a  carrier  engaged  in  the  transportation  of  the  mail, 
such  officers  are  guilty  of  a  conspiracy  to  obstruct  and  retard  the 
mails,  an  offense  punishable  under  Rev.  Stat.  U.  S.  §§  3995,  5440.*8 
And  the  carrier  would,  unquestionably  be  entitled  to  an  injunction 
against  such  acts.  So  it  was  held  that  where  officers  of  a  union 
caused  its  members  in  plaintiff's  employ  to  quit  work  not  that  they 
might  secure  better  wages  elsewhere,  or  to  protect  the  scale  of 
wages,  but  solely  to  the  end  that  plaintiff  should  not  have  the  aid 
of  such  members  in  his  business,  he  not  being  a  member  of  an  asso- 
ciation of  masters  recognized  by  the  union,  they  were  engaged  in 
an  unlawful  undertaking,  the  continuance  of  which  would  be  en- 
joined.64 An  application  of  the  rule  to  a  boycott  of  labor  was  also 

•°  Schneider  v  Local  Union  No.  60,  gess,  72  N.  J.  Eq.  181,  65  Atl.  226. 

116  La.  270,  40  So.  700,  5  L.  E.  A.  « Purvis  v  United  Brotherhood  of 

N.  S.  891,  114  Am.  St.  Kep.  549;  Al-  Carpenters    &    Joiners,    214    Pa.    St. 

fred  W.  Booth  &  Bro.  v  Burgess,  72  344,  63  Atl.  385,  12  L.  E.  A.  N.  S. 

N.  J.  Eq.  181,  65  Atl.  226;  Purvis  v  242,   112  Am.  St.  Eep.  272. 

United  Brotherhood  of  Carpenters  &  «  In  Ee  Charge  to  Grand  Jury,  62 

Joiners,  214  Pa.  St.  344,  60  Atl.  585  Fed.  828. 

12  L.  E.  A.  N.  S.  242,  112  Am.  St.  M  Coons  v  Chrystie,  53  N.  Y.  Suppl. 

Bep.  272.  668,  669,  24  Misc.  296. 

"Alfred  W.  Booth  &  Bro.  v  Bur- 


198  DISCIPLINE  OF  MEMBERS  AS  AFFECTING  RIGHTS  OF  OTHERS.  [§  147 

made  in  an  interesting  and  instructive  case  decided  by  the  Louisiana 
Supreme  Court.  Plaintiffs  who  were  members  of  defendant's  union, 
and  also  public  officers, — members  of  a  city  board  of  examiners  of 
plumbers  were  fined  and  suspended  by  their  union  for  refusal  to 
vote  in  accordance  with  its  direction  for  a  designated  member  of  the 
union  to  fill  the  public  office  of  plumbing  inspector.  The  union 
also  adopted  resolutions  that  members  who  worked  in  shops  with 
plaintiffs  after  knowledge  that  they  were  working  there  be  fined; 
that  members  who  had  worked  with  them  one  day  be  fined  two  days' 
wages,  and  if  they  continued  to  work  with  them  they  be  fined  the 
additional  sum  of  $25.00 ;  that  the  fine  so  collected  be  paid  to  broth- 
ers who  quit  work  on  account  of  plaintiffs.  In  consequence  of  these 
acts  plaintiffs  were  discharged  from  employment.  The  court  held 
that  any  rule  or  resolution  of  the  union  requiring  plaintiffs  to  vote 
for  a  person  designated  by  the  union  was  void  as  being  against  pub- 
lic policy  and  an  injunction  was  awarded  enjoining  the  union  from 
coercing  its  members  by  the  imposition  of  fines  to  refuse  to  work 
with  plaintiff.  Judgment  was  also  given  plaintiff  against  the  union 
and  its  members  participating  in  the  acts  complained  of  for  actual 
and  exemplary  damages,  it  being  held  that  not  only  damages  for 
loss  of  wages  were  recoverable  ti.it  also  those  resulting  from  mental 
suffering  and  injury  to  reputation  and  punitory  damages." 

§  148.  — Where  strike  is  lawful  but  members  sought  to  be  coerced 
are  under  contract  to  work  for  definite  time. 

Even  in  case  of  a  lawful  strike,  the  imposition  of,  or  threats  to 
impose,  penalties  such  as  fines,  suspension,  or  expulsion,  to  cause 
members  to  join  in  or  continue  on  strike,  would  be  unlawful,  if  the 
members  on  whom  this  pressure  was  brought  to  bear,  were  under 
contracts  to  work  for  a  definite  time  for  the  employer  against  whom 
the  strike  had  been  declared,  and  such  acts  may  be  enjoined.6"  It  is 
well  settled  that  even  simple  persuasion  cannot  be  employed  to  in- 
duce persons  to  join  a  strike,  in  violation  of  their  contracts  of  em- 
ployment, unless  those  employing  the  persuasion  are  acting  in  the 


68  Schneider  v  Local  Union  No.  60,  nahan,  121  Fed.  563.  And  see  Branch 

116  La.  270,  40  So.  700,  5  L.  E.  A.  v  Both,  10  Ont.  Law  Eep.  (Can.)  284; 

N.  S.  891,  114  Am.  St.  Eep.  549.  and  opinion  of  Sheldon,  J.  in  L.  D. 

"A.  E.  Barnes  &  Co.  v  Berry,  156  Wilcutt  &  Sons  Co.  v  Driscoll,  200 

Fed.  72;  Wabash,  etc.  E.  Co.  v  Han-  Mass.  110,  85  N.  E.  897. 
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exercise  of  some  equal  or  superior  right,87  and  a  fortiori  would 
methods  of  a  coercive  nature  be  unlawful. 

§  148a.  — Where  strike  is  lawful  and  members  sought  to  be  coerced 

are  not  under  contract  to  work  for  definite  time. Introductory 

statement. 

The  remaining  question  for  consideration  under  this  head  is  this : 
Can  a  labor  union,  in  aid  of  a  strike  which  it  has  declared  use 
against  members  unwilling  to  quit  their  employment,  such  coercion 
as  is  incidental  to  the  imposition  of  or  threats  to  impose  fines,  sus- 
pension or  expulsion,  to  force  them  to  join  the  strike,  or  continue  on 
strike  after  going  out,  where  the  strike  itself  is  lawful,  and  the 
members  against  whom  the  coercive  measures  are  directed  are  under 
no  continuing  contract  of  employment  with  the  employer  against 
whom  the  strike  is  declared,  but  may  quit  the  service  at  will  ?  While 
this  question  is  not  free  from  difficulty,  and  the  decisions  are  not 
in  harmony,  it  is  believed  that  both  on  principle  and  on  the  weight 
of  authority,  the  question  must  be  answered  in  the  affirmative.  This 
question  will  be  considered :  1st.  On  the  weight  of  authority.  2nd. 
On  principle. 

§  149. Question  considered  on  weight  of  authority. 

In  L.  D.  Wilcutt  &  Sons  Co.  v  Driscoll,68  in  which  the  question  was 
considered  at  great  length,  it  was  held  by  a  divided  court,  that  the 
imposition  of,  or  threats  of  imposition  of  fines  of  a  coercive  nature 
by  a  union,  in  furtherance  of  a  strike,  to  force  into  joining  the 
strike,  members  who  were  unwilling  to  do  so,  is  an  unlawful  injury 
to  the  employer  against  whom  the  strike  is  in  operation,  although 
the  strike  itself  is  a  lawful  one,  and  although  the  members  of  the 
union  in  his  employ  against  whom  the  coercive  measures  are  direct- 
ed, violate  no  contractual  right  of  the  employer  by  leaving,  and  that 
the  employer  is  entitled  to  an  injunction  against  such  acts.  This 
decision  assumes  to  follow,  and  possibly  is  sustained  by  Martell  v 


67  Parker  v  Bricklayers '  Union,   10  636 ;    Southern  E.   Co.  v  Machinists ' 

Ohio  Dec.    (Eeprint)    458,   21   W.  L.  Local  Union,  111  Fed.  490.     And  see 

B.   223;   Jersey  City  Printing   Co.  v  W.  &  A.  Fletcher  Co.  v  International 

Cassidy,   63   N.   J.   Eq.   759,   53   Atl.  Ass'n    of    Machinists'    (N.    J.),    55 

230;    South    Wales    Miners'    Federa-  Atl.  1077. 

tion   v   Glamorgan   Coal   Co.,    (1905)  M  200  Mass.  110,  85  N.  E.  897. 
A.  C.  239;  Knudsen  v  Benn,  123  Fed. 
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White,*  another  Massachusetts  case  which  held  that  although  a  com- 
bination of  manufacturers  formed  for  the  purpose  of  competing 
more  successfully  with  outsiders  in  the  same  business  is  not  unlaw- 
ful, yet  the  enforcement  of  a  by-law  prohibiting  members  from  deal- 
ing with  those  not  members,  by  the  imposition  of  fines  so  large  as  to 
be  coercive  in  their  nature,  will  give  a  right  of  action  to  a  manu- 
facturer not  a  member  of  the  association,  whose  business  is  injured 
thereby ;  Martell  v  White  is  practically  identical  in  its  facts  and  in 
the  conclusions  reached  with  Boutwell  v  Marr,70  a  decision  of  the 
Supreme  Court  of  Vermont,  and  gives  unqualified  approval  to  the 
reasoning  of  that  Court.  So,  as  far  back  as  the  year  1875,  there  is  a 
dictum  by  Judge  Davis  in  a  concurring  opinion,  written  by  him  in 
People  v  Benevolent  Society  of  Operative  Masons,71  which  is  to  the 
effect  that  a  by-law  which  compels  a  member  to  join  in  a  strike  by 
punishing  him  for  refusing  to  do  so,  is  void  as  against  public  policy. 
On  the  other  hand  there  are  a  number  of  decisions  involving  labor 
disputes  which  are  squarely  in  conflict  with  the  Wilcutt  case,  and 
others  which  at  least  inferentially  support  them.  Thus  in  Jetton- 
Dehkle  Lumber  Co.  v  Mather,72  a  decision  of  the  Florida  Supreme 
Court,  it  was  held  that  an  employer  of  labor  is  not  entitled  to  an 
injunction  to  prevent  officers  and  members  of  a  union  acting  in  fur- 
therance of  a  lawful  strike  from  fining  or  expelling,  or  from  threat- 
ening to  fine  or  expel  members,  in  order  to  prevent  them  from  work- 
ing for  such  employer;  that  courts  will  not  interfere  with  labor 
unions  in  the  peaceable  enforcement  of  their  rules.  In  Longshore 
Printing  &  Publishing  Co.  v  Howell,78  it  was  held  that  the  ordering 
by  officers  of  a  union  of  its  members  to  cease  working  for  one 
against  whom  a  justifiable  strike  had  been  declared,  under  penalty 
of  being  dealt  with,  in  accordance  with  the  rules  and  by-laws  of  the 
union  (which  provided  for  suspension  or  expulsion),  was  not  in 
violation  of  a  statute  making  it  a  misdemeanor  for  a  person  by 
threats,  force  and  intimidation  to  prevent  an  employe  from  contin- 
uing or  performing  his  work,  and  that  the  employer  was  not  entitled 
to  an  injunction  against  such  acts.  In  Mayer  v  Journeymen  Stone- 
cutters '  Ass'n,7*  it  was  held  that  an  injunction  will  not  be  granted  an 

69 185  Mass.  255,  69  N.  E.  185,  64  ra  53  Fla.  969,  43  So.  590. 
L.  E.  A.  260,  102  Am.  St.  Eep.  341. 

-71  Vt.  1,  42  Atl.  607,  76  Am.  St.  ?826  Ore'  527>  38  Pac*  547>  46  Ara' 

Eep.  746,  43  L.  E.  A.  803.  St  ReP'  640>  28  L"  R«  A'  464' 

71 3  Hun.  381,  6  T.  &  C.  85.  T*  47  N.  J.  Eq.  519,  20  Atl.  492. 
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association  of  employers,  to  prevent  a  union  from  enforcing  one  of 
its  rules  whereby  members  who  work  for  an  employer  with  whom 
the  union  has  a  trade  dispute  are  denounced  as  "Scabs"  and  ex- 
pelled. In  Gray  v  Building  Trades'  Council,75  it  was  held  not  unlaw- 
ful for  officers  of  a  union  to  ' ' order"  their  members  to  cease  working 
on  premises  where  complainant,  with  whom  the  union  had  a  trade 
dispute,  was  engaged  as  doing  work  as  a  contractor,  and  that  an 
injunction  awarded  him,  should  be  modified  in  so  far  as  it  prohib- 
ited such  acts.  This  decision  is  not  distinguishable  from  the  Florida 
case  and  others  in  line  with  it  herein  cited.  While  it  does  not  appear 
that  the  "order"  to  quit  work  was  accompanied  by  threats  of  the 
imposition  of  a  penalty,  the  "order"  in  itself  necessarily  implies 
that  disobedience  thereof  will  be  followed  by  the  imposition  of  a 
penalty.76  In  Com.  v  Sheriff,77  the  following  statutory  provisions 
came  up  for  construction.  Whosoever  shall  hinder  persons  who  de- 
sire to  labor  for  their  employers  from  so  doing,  or  other  persons 
from  being  employed  as  laborers,  shall  still  be  subject  to  prosecu- 
tion and  punishment  as  for  criminal  conspiracy.  The  use  of  lawful 
and  peaceable  means  having  for  their  object  a  lawful  purpose,  shall 
not  be  regarded  as  in  any  way  hindering  persons  who  desire  to  labor 
and  the  use  of  force,  threats  or  menace  of  harm  to  persons  or  prop- 
erty shall  alone  be  regarded  as  in  any  way  hindering  persons  who 
desire  to  labor  for  their  employers  from  being  employed  as  laborers. 
Under  these  statutes  it  was  held  that  members  of  a  union  who  en- 
gage in  a  strike  and  notify  other  members  to  strike,  cannot  be  held 
for  a  conspiracy  unless  they  hinder  others  from  working  by  using 
force,  threats  or  menaces,  and  that  where  a  committee  from  a  union 
visits  a  place  where  members  of  the  union  are  working  and  noti- 
fies them  that  the  demand  of  the  union  has  been  refused  by  their 
employer  and  that  they  must  therefore  quit  work  in  accordance  with 
the  by-laws  of  the  union,  such  notice  is  not  such  a  hindering  of  the 
others  from  working  as  will  make  the  committee  liable  for  conspiracy 
by  molesting  or  intimidating  the  employer  in  his  business.  In 
Thomas  v  Cincinnati,  etc.  R.  Co.,78  a  proceeding  by  a  receiver  to 
punish  a  labor  union  official  for  contempt  in  wrongfully  inciting 
employees  of  the  railroad  managed  by  the  receiver  to  quit  the  serv- 

75  91  Minn.  171,  97  N.  W.  663,  103          ""  15  Phila.   (Pa.)  393. 
Am.  St.  Eep.  477,  63  L.  E.  A.  753.  w  62  Fed.  803,  817,  4  Inters.  Com. 


79  See    Supra   this    chapter,    section      Eep.  788. 
148. 
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ice,  and  to  enjoin  the  continuance  of  such  acts,  it  was  said  by  Judge 
Taft,  that  officers  of  a  union  duly  vested  with  authority  to  call 
strikes,  may  order  members  * '  on  pain  of  expulsion  from  their  union, 
peaceably  to  leave  the  service  of  their  employer,  because  any  of  the 
terms  of  their  employment  are  unsatisfactory."  Inasmuch  as  this 
proceeding  is  not  a  controversy  between  a  union  and  its  members, 
but  between  an  employer  of  labor  and  a  union  represented  by  its 
officers,  it  is  a  legitimate  inference  that  the  language  used  by  Judge 
Taft  was  intended  to  apply  to  the  latter  species  of  controversy  and 
not  intended  to  be  limited  to  controversies  between  a  union  and  its 
members  where  no  rights  of  third  parties  were  involved.  In  Wa- 
bash  R.  Co.  v  Hannahan,78  the  court  refused  to  grant  an  injunction 
on  a  bill  filed  by  a  railroad  company  to  prohibit  officers  of  a  union 
from  calling  a  strike  and  "compelling"  its  members  in  complain- 
ant 's  employ  to  quit  the  service,  it  appearing  that  the  strike  was  for 
the  purpose  of  obtaining  better  terms  of  employment.  In  this  case 
it  was  urged  that  the  acts  of  the  officers  were  "subversive  alike  of 
the  fundamental  rights  of  the  employer  to  manage  his  own  business, 
and  of  the  employes  to  bestow  their  labor  as  they  will."  In  an- 
swering this  contention,  the  court  (by  Judge  Adams)  declared  it- 
self entirely  in  accord  with  the  views  of  Judge  Taft  (quoted  in  a 
preceding  paragraph  of  this  section),  and  in  addition  used  the  fol- 
lowing language  in  disposing  thereof.  ' '  This  kind  of  argument  en- 
ters deeply  into  the  domain  of  political  science,  and  might  well  be 
addressed  to  a  body  of  constructive  statesmen  or  men  originally  con- 
templating a  labor  organization.  It  is  an  argument  that  would  be 
pertinent  against  the  organization  of  society  into  government  (ital- 
ics are  ours) .  The  will  of  the  individual  must  consent  to  yield  to  the 
will  of  the  majority,  or  no  organization  either  of  society  into  govern- 
ment, capital  into  combination,  or  labor  into  coalition  can  ever  be 
effected.  The  individual  must  yield  in  order  that  the  many  may  re- 
ceive a  greater  benefit.  The  right  of  labor  to  organize  for  lawful 
purposes  and  by  organic  agreement  to  subject  the  individual  mem- 
bers to  rules,  regulations,  and  conduct  prescribed  by  the  majority  is 
no  longer  an  open  question  in  the  jurisprudence  of  this  country." 
In  Lefebre  v  Knott,80  it  appeared  that  an  association  of  master 
plasterers  was  notified  by  an  association  of  journeymen  plasterers 

79 121  Fed.  563,  568,  571.  *  32  Que.  Sup.  Ct.  441,  13  Can.  Cr. 

Cas.  223. 
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that  after  a  designated  date  they  would  insist  on  a  specified  advance 
in  wages,  to  be  enforced  by  a  strike.  The  master  plasterers'  associ- 
ation then  entered  into  an  agreement  that  in  the  event  of  a  strike 
being  declared  by  the  union,  all  the  members  of  their  association 
"shall  immediately  lock  out  all  members"  of  the  journeymen  plas- 
terers' association,  "and  cease  employing  the  same."  By  a  further 
clause  in  the  agreement  it  was  provided  that  "the  subscribers  and 
each  of  them  severally  bind  themselves  to  pay  into  a  fund,  as  liqui- 
dated damages  for  the  violation  of  any  clause  in  the  present  agree- 
ment, the  sum  of  $500  as  an  admission  of  said  liability  and  to  se- 
cure the  prompt  payment  of  said  damages,  each  of  the  said  sub- 
scribers shall  give  a  note, ' '  executed  to  designated  parties  as  trustees 
for  the  association,  and  deposited  with  the  secretary  of  its  board. 
It  was  held:  1st.  That  the  agreement  to  lock-out  employes,  in  the 
circumstances  under  which  it  was  made  was  not  unlawful  as  in 
restraint  of  trade  or  of  the  freedom  of  contracting.  2nd.  That  the 
members  of  the  association  might  lawfully  bind  themselves  by  means 
of  the  penal  clause  which  was  to  be  the  sanction  of  their  mutual 
agreement,  and  that  where  some  of  the  members,  violated  the  lock- 
out clause  and  yielded  to  the  strikers,  without  withdrawing  from  the 
coalition,  they  thereby  rendered  themeslves  liable  to  the  obligation 
of  paying  the  penalty  which  was  to  be  the  price  of  their  defection. 
In  Bohn  Mfg.  Co.  v  Hollis,81  it  was  held  that  an  agreement  between 
the  members  of  a  retail  lumber  dealers'  association  not  to  deal  with 
any  wholesale  dealer  who  sells  directly  to  customers  not  dealers,  at  a 
point  where  a  member  of  the  association  is  doing  business,  and  con- 
taining provisions  for  notification  to  all  members  when  the  whole- 
sale dealer  makes  such  a  sale  and  for  the  expulsion  of  members  who 
dealt  with  him  is  not  unlawful  and  such  wholesale  dealers  cannot 
enjoin  the  sending  out  of  such  notices.  The  infliction  of  the  penalty 
of  expulsion,  it  was  said,  is  not  coercion.  ' '  It  was  wholly  a  matter 
of  their  own  free  choice  whether  they  preferred  to  trade  with  plaint- 
iff or  the  association. ' '  In  Mogul  Steamship  Co.  v  McGregor,82  it  was 
held  that  a  combination  of  ship-owners  entered  into  for  the  purpose 
of  securing  all  the  freight  shipped  at  certain  ports,  might,  among 
other  means,  to  render  the  combination  effective,  prohibit  their 

81  54  Minn.  223,  55  N.  W.  1119,  21  « 23    Q.    B.    D.    598    (affirmed    in 

L.  E.  A.  337,  40  Am.  St.  Eep.  319.  [1902]  A.  C.  25,  66  L.  T.  1,  40  W.  E. 
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agents  on  pain  of  dismissal  from  acting  as  agents  for  competing 
lines  of  ships.  In  Re  Charge  to  Grand  Jury,88  Judge  Grosscup 
charged  in  substance  that  officers  of  a  union  acting  in  combination 
who  call  strikes  under  threats  of  enforcing  their  orders  by  the 
infliction  of  effective  penalties,  are  not  guilty  of  the  offense  of  con- 
spiring to  retard  and  obstruct  the  mails,  if  they  acted  in  good  faith 
and  for  the  purpose  of  advancing  the  interests  of  the  union.  It  is 
thus  apparent  from  a  review  of  the  decisions,  that  the  decided 
weight  of  authority  is  against  the  Wilcutt  Case.  Its  authority  is 
still  further  weakened  by  the  exceptionally  able  dissenting  opinion 
of  Judge  Sheldon  in  which  Chief  Justice  Knowlton  concurred,  and 
by  the  further  fact  that  Judge  Loring  agreed  with  the  reasoning  of 
the  dissenting  opinion,  but  considered  that  the  case  was  ruled  by 
Martell  v  White  and  that  the  doctrine  of  stare  decisis  must  apply. 
"It  would,"  he  said,  "be  hard  to  measure  the  disastrous  conse- 
quences to  the  administration  of  justice,  if  it  were  thought  that  a 
change  in  the  personnel  of  the  court  is  to  be  the  occasion  of  re- 
hearing what  has  been  decided. ' ' 

§  150. Question  considered  on  principle. 

Having  shown  what  the  general  trend  of  authority  is,  an  attempt 
will  be  made  to  show  how  the  question  should  be  decided  on  prin- 
ciple, and  in  reaching  an  intelligent  conclusion  it  is  necessary  at  the 
outset  to  ascertain  with  precision  what  the  primary  rights  of  the 
parties,  in  contests  of  the  character  under  consideration  are,  and 
also  the  relation  of  these  rights  to  each  other.  The  right  of  the  em- 
ployer may  be  described  as  the  right  to  a  free  labor  market,  to  have 
labor  flow  freely  to  him,88  in  other  words  the  right  to  employ  those 
who  are  willing  to  work  for  him,  upon  such  terms  as  may  be 
mutually  agreed  upon.88  The  right  of  employes,  member  of  a  union, 

88  62  Fed.  828.  85  N.  E.  897;  Iron  Moulders'  Union 

84  See    opinion    of    Loring,    J.,    200  v    Allis- Chalmers    Co.,    166    Fed.    45, 
Mass.  110,  139,  140,  85  N.  E.  at  page  20  L.  B.  A.  N.  S.  315;  and  see  Quinn 
910.  v  Leathern,   (1901)   A.  C.  495,  70  L. 

85  Jersey  City  Printing  Co.  v  Cassi-  J.  P.  C.  76,  85  L.  T.  289. 

dy,  63  N.  J.  Eq.  759,  53  Atl.  230;  88  Maryland.— My  Maryland  Lodge  v 

Atkins  v  W.   &  A.  Fletcher   Co.,   65  Adt.,   100  Md.  238,  56  Atl.   721,   68 

N.  J.  Eq.  658,  55  Atl.  1074;  Barr  v  L.  E.  A.  252. 

Essex  Trades'  Council,  53  N.  J.  Eq.  Massachusetts. — Vegelahn    v    Gunt- 

101,   30   Atl.   881;   L.   D.   Wilcutt  &  ner,  157  Mass.  92,  44  N.  E.  1077,  57 

Sons  Co.  v  Driscoll,  200  Mass.   110,  Am.  St.  Eep.  443. 
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so  far  as  the  matter  under  consideration  is  concerned,  is  the  right 
of  persons  not  under  contract  to  serve  for  a  definite  time,  to  strike — 
that  is  to  quit  their  employment  by  concerted  action — for  the  pur- 
pose of  obtaining  better  terms  of  employment,  as  for  instance  shorter 
hours  of  labor  or  an  increase  of  wages,  and  to  use  all  means  not  in 
themselves  unlawful  nor  inconsistent  with  the  rights  of  others,  in 
order  to  render  the  strike  effective,87  the  latter  right  being  necessar- 
ily involved  in  the  right  to  strike.  The  right  to  strike  for  the  pur- 
pose and  under  the  conditions  mentioned,  is  so  comprehensive  and 
compelling  in  its  nature,  that  leaving  out  of  consideration  a  limited 
number  of  early  decisions,  the  rulings  in  which  are  probably  attribu- 
table to  the  influence  of  the  harsh  and  tyrannical  English  statutes 
relating  to  laborers,  no  reported  decisions  can  be  found  which  in  the 
slightest  degree  limits  it.  The  right  has  been  announced  by  the 
courts  with  such  frequency  that  it  is  no  longer  an  open  question.88 
In  some  special  instances  it  has  been  argued  with  some  degree  of 
plausibility  that  the  right  was  subject  to  limitations.  The  instances 
to  which  allusion  is  made  are  those  which  it  was  urged  that  the  right 
was  limited  or  non-existent  in  cases  where  the  employer  is  a  receiver, 
or  where  it  was  urged  that  the  strike  was  prohibited  by  some  federal 
legislation,  such  as  the  Sherman  Anti-Trust  Act,  the  Interstate 
Commerce  Act,  or  the  statute  making  it  an  offense  to  retard  the 
mails.  In  the  face  of  these  contentions  it  has  been  uniformly  held 
that  the  right  is  in  no  way  affected  by  the  fact  that  the  employer 
is  a  receiver  managing  property  under  the  control  of  the  court,89  nor 

Michigan. — Beck  v  Eailway  Team-  mated  Woodworkers'  Union,  165  Ind. 

sters'    Protective    Union,    118    Mich.  421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 

497,  77  N.  W.   13,  74  Am.  St.  Rep.  788;     Goldfield    Consolidated    Mines' 

44,  42  L.  E.  A.  407.  Co.   v   Goldfield   Miners'   Union,    159 

New  Jersey. — Brennan  v  United  Fed.  500,  519.  And  see  Gray  v  Build- 
Hatters  of  North  America,  73  N.  J.  ing  Trades'  Council,  91  Minn.  171,  97 
L.  719,  65  Atl.  165,  118  Am.  St.  Eep.  N.  W.  663,  63  L.  E.  A.  753,  103  Am. 
727,  9  L.  E.  A.  N.  S.  254;  Frank  v  St.  Eep.  477;  Morris  Coal  Min.  Co.  v 
Herold,  63  N.  J.  Eq.  443,  52  Atl.  Guy,  14  Pa.  Dist.  Eep.  600. 
153.  **  See  Supra  Chapter  II,  The  Eights 

New  York. — Master  Stevedores'  As-  of  Workingmen  to  Combine  and  The 

sociation  v  Walsh,  2  Daly  1.  Purposes   for    which    Combination   is 

Pennsylvania.  —  Purvis     v     United  Lawful,  Section  6. 

Brotherhood  of  Carpenters  &  Joiners,  ^See  Supra  Chapter  II,  The  Eight 

214  Pa.  St.  344;  63  Atl.  585,  12  L.  E.  of  Workmen  to  Combine  and  the  Pur- 

A.  N.  S.  242,  112  Am.  St.  Eep.  272.  poses  for  which  Combination  is  Law- 

OTKarges  Furniture  Co.  v  Amalga-  ful,  Section  8. 
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by  the  Sherman  Anti-Trust  Act,  although  the  cost  of  transporting 
interstate  freight  would  be  enhanced  thereby,90  nor  by  the  Interstate 
Commerce  Act,  though  the  strike  might  incidentally  result  in  inter- 
ference with  the  interchange  of  interstate  traffic  with  connecting 
lines,91  nor  by  Section  3995,  of  the  Revised  Statutes  of  the  United 
States  (making  it  an  offense  to  wilfully  retard  the  mails),  even 
though  the  mails  may  be  incidentally  retarded  by  the  strike.92  It 
is  beyond  controversy,  therefore,  that  under  any  and  all  circum- 
stances, the  right  of  employes  not  bound  by  contract  to  serve  for  a 
definite  term,  to  engage  in  a  strike  for  better  terms  of  employment, 
is  superior  to  the  right  of  the  employer  to  a  free  labor  market. 

Having  ascertained  what  these  primary  rights  are,  and  their  rela- 
tion to  each  other,  the  way  is  cleared  for  a  consideration  of  the  prin- 
ciple question  involved,  i.  e.,  whether  in  aid  of  this  superior  and  un- 
qualified right  to  strike,  the  union  and  its  members,  may  without 
infringing  on  the  employer's  qualified  and  inferior  right  to  a  free 
labor  market,  use  the  enginery  of  the  rules  and  by-laws  of  the  union 
and  the  accompanying  penalties  to  force  into  joining  the  strike  or 
continuing  on  strike,  such  members  as  are  unwilling  to  quit  their 
employment,  and  cast  in  their  lot  with  the  common  cause.  Now  the 
general  rule  is  well  settled  that  a  labor  union  or  other  voluntary 
association,  has  the  right  to  make  rules  and  by-laws  for  the  gov- 
ernment of  its  members  and  the  regulation  of  their  conduct  in  re- 
spect of  matters  affecting  the  common  welfare,98  and  to  punish  its 
members,  by  fine,  suspension  or  expulsion,  according  to  the  gravity 
of  the  offense,  for  disobedience  of  such  rules  and  by-laws,  or  orders 
made  in  accordance  therewith  by  officers  vested  with  the  requisite 
authority,8*  or  for  conduct  in  violation  of  the  fundamental  objects 
of  the  union,95  the  right  being  subject  to  the  limitation  that  it  cannot 
make  and  enforce,  rules  and  by-laws  which  are  in  contravention  of 


90  See  Infra  Chapter  XIV,  Interfer- 
ence with  or  Obstruction  of  Interstate 
Commerce,  Section  189. 

91  See  Infra  Chapter  XIV,  Interfer- 
ence with  or  Obstruction  of  Interstate 
Commerce,  Sections  193,  194. 

92  See  Infra  Chapter  XV,  Obstruct- 
ing and  Retarding  the  Mails,  Sections 
199,  201. 

98  See  Infra  Chapter  XXIII,  Inter- 
nal Administration   of   Unions — Con- 


stitutions, Rules  and  By-Laws,  Section 
280. 

94  See  Infra  Chapter  XXIII,  Inter- 
nal  Administration  of    Unions — Con- 
stitutions, Rules  and  By-Laws,  Section 
280. 

95  See  Infra  Chapter  XXIII,  Inter- 
nal  Administration   of    Unions — Con- 
stitutions, Rules  and  By-Laws,  Section 
280. 
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the  laws  or  of  public  policy.96  And  the  constitution,  rules  and  by- 
laws of  a  union  constitute  a  contract  between  the  union  and  its 
members.97  The  right  to  make  and  enforce  rules  and  by-laws  for 
the  government  of  its  members  is  essential  to  the  existence  of 
any  union  or  association,  for  if  each  member  may  determine  his 
own  line  of  conduct  for  himself  without  responsibility  of  any  char- 
acter to  the  organization  to  which  he  belongs,  and  owes  his  alle- 
giance, then,  it  is,  in  a  large  measure,  shorn  of  its  power  to  accom- 
plish the  objects  for  which  it  was  formed.  To  repeat  the  language 
of  Judge  Adams  quoted  in  a  preceding  paragraph  of  this  chapter, 
' '  The  will  of  the  individual  must  consent  to  yield  to  the  will  of  the 
majority,  or  no  organization  either  of  society  into  government, 
capital  into  combination,  or  labor  into  coalition  can  ever  be  effect- 
ive. The  individual  must  yield  in  order  that  the  many  may  re- 
ceive a  greater  benefit. ' '  Also  pertinent  in  this  connection  are  the 
following  quotations:  "The  risk  of  fines  and  expulsion  is  one  vol- 
untarily assumed  by  the  members  entering  the  union,  and  if  no 
longer  willing  to  pay  the  price,  if  the  advantages  to  be  derived  are 
not  equal  to  the  burdens  assumed,  each  member  has  a  perfect  right 
to  withdraw  from  the  union. "  "When  one  chooses  voluntarily 
to  unite  with  others  of  the  same  craft  in  forming  an  organization 
for  the  purpose  of  bringing  about  by  the  united  action  of  all  its 
members  more  favorable  conditions  of  employment,  he  is  bound,  so 
long  as  he  desires  to  remain  a  member  of  that  organization,  to  sub- 
mit within  certain  limits  his  own  freedom  alike  of  judgment  and 
of  action  to  the  judgment  of  his  associates,  and  to  conform  his  con- 
duct to  that  standard  which  they  shall  have  agreed  to  be  for  the 
best  interest  of  all  and  of  each.  Unity  of  action  would  be  impos- 
sible upon  any  other  terms."  Indeed,  this  general  right  of  a 
union  to  make  and  enforce  by  penalties,  rules  and  by-laws  for  the 
government  of  its  members,  has  never  been  denied,  where  the  rights 
of  the  union  and  its  members  only  are  involved.  Can  it  be  held  un- 

96  See  Infra  Chapter  XXIII,  Inter-          98Wabash  E.  Co.  v  Hannahan,  121 

nal  Administration   of   Unions — Con-  Fed.  at  page  571. 
stitutions,  Rules  and  By-Laws,  Section          "  Jetton-Dehkle  Lumber  Co.  v  Ma- 

285.  ther,  53  Fla.  969,  43  So.  590. 

"See  Infra  Chapter  XXIII,  Inter-          Opinion   of  Sheldon,  J.   in  L.   D. 

nal  Administration   of   Unions — Con-  Wilcutt   &  Sons   Co.   v   Driseoll,   200 

stitutions,  Rules  and  By-Laws,  Section  Mass.  110,  132,  133,  85.  N.  E.  at  page 
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lawful,  then,  as  between  a  union  and  its  members,  for  the  union  to 
impose  penalties,  in  accordance  with  its  rules  and  by-laws,  on 
members  who  refuse  to  quit  work  in  aid  of  a  justifiable  strike,  or 
to  continue  on  strike  after  going  out?  The  answer  is  that  the 
lawfulness  of  such  action  by  the  union,  as  between  itself  and  its 
members,  is  amply  sustained  by  many  well-considered  decisions," 
and  denied  by  none,  nor  could  any  valid  reason  be  assigned  for 
such  denial.  It  is  hardly  possible  to  conceive  of  a  case  where  the 
right  of  a  union  to  exercise  disciplinary  measures  would  be  stronger. 
Nor  can  any  sound  reason  be  advanced  why  this  right  should  be 
restricted  or  denied,  merely  because  the  employer  may  suffer  in- 
cidental damage  thereby.  This  is  demonstrated  by  the  foregoing 
review  of  the  decisions,  which,  establishes  beyond  controversy  the 
following  rules.  1st.  The  right  to  maintain  a  lawful  strike  is  su- 
perior to  the  employer's  right  to  a  free  labor  market.  2nd.  A  labor 
union  has  the  general  right  to  make  and  enforce  by  suitable  penal- 
ties, rules  and  by-laws  for  the  government  of  its  members,  and  the 
regulation  of  their  conduct  affecting  the  common  welfare.  3rd.  In 
the  exercise  of  this  general  right,  it  is  lawful  as  between  the  union 
and  its  members,  for  the  union  to  impose  penalties  on  insubordi- 
nate members,  in  accordance  with  its  rules  and  by-laws  so  provid- 
ing for  not  joining  in  a  justifiable  strike,  or  for  not  continuing  on 
strike  after  going  out.  4th.  The  rules  and  by-laws  of  the  union 
constitute  a  contract  between  the  union  and  its  members.  5th.  A 
contract  between  the  union  and  its  members — through  its  rules  and 
by-laws — binding  them  to  aid  in  a  lawful  strike  by  joining  therein 
when  so  ordered  is  not  unlawful  or  against  public  policy.  It  fol- 
lows then  that  in  order  for  the  courts  to  hold  it  unlawful  for  the 
union,  in  furtherance  of  a  lawful  strike,  to  impose  or  threaten  to 
impose,  on  its  members  in  accordance  with  its  rules  and  by-laws 
so  providing,  penalties,  such  as  fines,  suspension  or  expulsion,  for 
the  purpose  of  compelling  them  to  join  in,  or  continue  on  strike, 
it  is  necessary  to  accept  as  sound  law,  the  following  proposition: 
Notwithstanding  the  facts  that  the  right  of  the  union  and  its  mem- 
bers to  maintain  a  lawful  strike — to  obtain  better  terms  of  employ- 
ment— is  superior  to  the  right  of  the  employer  to  a  free  labor  mar- 
ket, and  that  the  refusal  of  insubordinate  members  to  join  in  or 

2  See  Infra  Chapter  XXIII,  Inter-      stitutions,  Eules  and  By-Laws,  Section 
nal   Administration   of   Unions — Con-      280. 
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continue  on  such  strike  when  declared,  is  in  violation  of  a  valid 
contract  between  them  and  the  union  binding  them  to  do  so,  and 
lessens  its  power  to  render  effective  the  exercise  of  this  superior 
right,  yet  it  is  a  violation  of  the  employer's  qualified  and  inferior 
right  to  a  free  labor  market  for  the  union  to  use  means  lawful  as 
between  itself  and  its  members — and  the  only  means  it  possesses 
having  a  particle  of  efficacy — in  order  to  prevent  such  breach  of 
contract  in  derogation  of  its  superior  right.  The  mere  statement 
of  this  proposition  carries  with  it  its  own  refutation,  and  there  is  no 
possible  point  of  view  from  which  it  can  be  upheld. 

§  151.  To  compel  members  to  withhold  patronage. 

Having  shown  the  circumstances  under  which  a  union  may  or 
may  not  compel  its  members  to  strike  or  continue  on  strike  by  im- 
posing or  threatening  to  impose  penalties  on  them,  it  remains  to  be 
considered  whether  it  may  pursue  the  same  measures  to  compel 
its  members  to  withhold  their  patronage  from  some  party  or  par- 
ties designated  by  the  union  as  a  means  of  effecting  some  object 
which  it  has  in  view.  As  stated  in  a  previous  chapter,  members  of 
a  union,  acting  in  concert,  may  lawfully  withhold  their  patronage 
from  a  party  to  effect  any  purpose  for  which  a  strike  against  him 
would  be  lawful.8  It  would  seem  therefore  that  the  union  may  use 
the  coercive  methods  under  consideration  to  compel  its  members  to 
withhold  patronage  under  circumstances  where  they  could  make  use 
of  such  methods  to  compel  their  members  to  strike  or  continue  on 
strike,  but  under  no  other  circumstances.  For  instance,  it  seems 
clear  that  a  union  could  not  impose  or  threaten  to  impose  penalties 
on  its  members  to  compel  them  to  withhold  their  patronage  from 
customers  of  a  party  with  whom  the  union  has  a  trade  dispute,  in 
order  to  force  such  customers  to  withhold  their  patronage  from 
him  and  thus  compel  him  to  yield  to  some  demand  made  by  the 
union.  In  a  New  Jersey  decision  in  which  a  question  arose 
as  to  the  right  to  use  coercive  measures,  of  the  character  under  con- 
sideration, the  facts  were  as  follows:  Complainant,  the  proprietor 
of  a  daily  paper  determined  to  use  plate  matter  in  the  make-up  of 
his  paper,  notwithstanding  the  interdictive  resolution  of  the  local 
Typographical  Union  of  which  all  his  employes  were  members. 
3*01116  of  them  struck  and  the  union  withdrew  its  endorsement  of 

'See  Supra  Chapter  VII,  Boycotts       "Relating  Thereto,  Section  71. 
of  Capital  and  The  Substantive  Law 
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the  paper  and  reported  the  matter  to  the  Essex  Trade  Council,  a 
representative  association  composed  of  officers  of  many  unions,  in 
which  the  Typographical  Union  and  other  unions  were  affiliated, 
the  whole  comprising  a  body  of  workmen  in  Essex  County  of  a 
purchasing  capacity  of  $400,000  a  week.  The  trade  council  there- 
upon ordered  the  members  of  all  the  unions  affiliated  with  it,  only 
one  of  which  was  interested  in  the  dispute,  to  cease  patronizing  the 
paper,  or  anyone  having  business  relations  with  it.  It  was  held 
that  a  boycott  of  a  newspaper  started  under  these  circumstances,  in 
pursuance  of  which  the  members  of  the  various  societies  were  co- 
erced by  fear  of  penalties  to  cease  buying  or  advertising  therein 
was  an  actionable  wrong,  and  that  the  nature  of  the  injury  was 
such  that  the  issuance  of  an  injunction  was  authorized.4  So  in  one 
of  the  contempt  cases  arising  out  of  the  famous  Buck's  Stove  and 
Range  Company  boycott,  it  was  said:  "A  labor  organization  can 
conduct  an  unlawful  boycott  as  effectually  by  compelling  its  own 
members  to  refrain  from  dealing  with  the  party  boycotted,  as  by 
coercing  others  into  similar  action." 

4  Barr  v  Essex  Trades '  Council,  53          B  Gompers  v  Buck 's  Stove  &  Range 
N.  J.  Eq.  101,  30  Atl.  801.  Co.,   (D.  C.)   37  Wash.  L.  Bep.  706, 
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§  152.  Introductory  statement. 

Contracts  between  an  employer  or  an  association  of  employers 
and  a  labor  union,  providing  for  the  employment  of  members  of 
the  union  only  are  of  very  recent  origin,  and  the  decisions  in  re- 
spect of  their  validity  few  in  number  and  not  altogether  har- 
monious. 

§  153.  Contract  between  union  and  employer  engaged  in  private 
enterprise. — The  New  York  decisions  analyzed. Curran  v  Galen. 

Curran  v  Galen,"  a  decision  of  the  New  York  Court  of  Appeals 
affirming  a  decision  of  the  general  term  of  the  Supreme  Court,7  and 
decided  in  1897  is  the  earliest  case  on  the  question  in  a  court  of  last 
resort  and  was  decided  on  a  demurrer  to  the  answer.  Inasmuch 
as  a  later  decision  of  the  same  court  on  a  similar  state  of  facts  as- 
sumes to  distinguish  Curran  v  Galen,  it  is  thought  proper  to  set 
out  the  facts  of  both  cases  at  some  length.  Curran  v  Galen,  was  an 
action  against  members  of  a  union  for  damages  for  conspiring  to- 
gether to  injure  plaintiff  by  taking  away  his  means  of  earning  a 
livelihood  and  preventing  him  from  obtaining  employment.  The 

Cross  References.  '  152  N.  Y.  33,  46  N.  E.  297,  57 
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facts  alleged  were  in  substance  as  follows:  defendants  who  were 
officers  and  members  of  a  local  branch  of  the  Knights  of  Labor  in 
Eochester  threatened  plaintiff  that  if  he  refused  to  become  a  mem- 
ber they  and  their  union  would  obtain  his  discharge  from  the  em- 
ployment in  which  he  then  was,  and  would  make  it  impossible  for 
him  to  obtain  any  employment  in  Rochester  or  elsewhere.  On 
plaintiff's  refusal  to  join,  defendants  made  complaint  to  his  em- 
ployers and  forced  them  to  discharge  him  from  their  employ  and 
by  false  and  malicious  reports  in  regard  to  him  sought  to  bring 
him  into  ill  repute  with  members  of  his  trade  and  employers,  and  to 
prevent  him  from  prosecuting  his  trade  and  earning  a  livelihood. 
The  answer  denied  generally  and  specifically  all  the  allegations  of 
the  complaint  except  those  in  respect  of  the  organization  and  rules 
of  the  union,  and  as  a  second  and  separate  answer  set  up  the  ex- 
istence in  Eochester  of  a  Brewers'  Association  and  an  agreement 
between  that  association  and  the  local  branch  of  the  Knights  of 
Labor  that  all  employes  of  the  brewery  companies  belonging  to 
the  Ale  Brewers  Association  "should  be  members  of  said  local 
branch  and  that  no  employe  should  work  for  a  longer  period  than 
four  weeks  without  becoming  a  member."  It  was  further  alleged 
that  plaintiff  was  retained  in  the  employ  of  one  of  the  associated 
brewery  companies  ' '  for  more  than  four  weeks  after  he  was  notified 
of  the  provisions  of  said  agreement  requiring  him  to  become  a  mem- 
ber of  the  local  assembly;"  that  on  plaintiff's  refusal  of  defendants' 
request  that  he  join,  defendants  notified  plaintiff's  employers  that 
plaintiff  after  repeated  requests,  "had  refused  for  more  than  four 
weeks  to  become  a  member  of  the  local  assembly"  and  that  "de- 
fendants did  so  solely  in  pursuance  of  said  agreement  and  in  ac- 
cordance with  the  terms  thereof  and  without  intent  or  purpose  to 
injure  in  any  way. ' '  Plaintiff  demurred  to  the  separate  answer  on 
the  ground  that  it  was  insufficient  in  law  on  the  face  thereof.  The 
special  and  general  term  of  the  Supreme  Court  sustained  the  de- 
murrer. On  appeal  to  the  Court  of  Appeals  the  judgment  of  the 
general  term  was  affirmed.  It  was  said  that  the  contract  if  valid 
would  have  presented  a  defense,  but  the  view  was  unanimously 
held  tJiat  the  contract  was  against  public  policy  and  void.  The 
reasoning  of  the  court  in  support  of  its  holding  was  as  follows: 
"Public  policy  and  the  interests  of  society  favor  the  utmost  free- 
dom in  the  citizen  to  pursue  his  lawful  trade  or  calling,  and  if  the 
purpose  of  an  organization  or  combination  of  workmen  be  to  ham- 
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per  or  restrict  that  freedom,  and,  through  contracts  or  arrange- 
ments with  employers,  to  coerce  other  workingmen  to  become  mem- 
bers of  the  organization  and  to  come  under  its  rules  and  conditions, 
under  the  penalty  of  the  loss  of  their  position  and  of  deprivation 
of  employment,  then  that  purpose  seems  clearly  unlawful,  and  mil- 
itates against  the  spirit  of  our  government  and  the  nature  of  our 
institutions.  The  effectuation  of  such  a  purpose  would  conflict  with 
that  principle  of  public  policy  which  prohibits  monopolies  and 
exclusive  privileges.  It  would  tend  to  deprive  the  public  of  the 
service  of  men  in  useful  employment  and  capacities.  It  would,  to 
use  the  language  of  Mr.  Justice  Barrett  in  People  v  Smith,  5  N. 
Y.  Cr.  E.,  at  page  513,  'impoverish  and  crush  a  citizen  for  no  reason 
connected  in  the  slightest  degree  with  the  advancement  of  wages 
or  the  maintenance  of  the  rate/  "It  was  also  said  that  *  while 
such  contract  was  entered  into  for  the  purpose  of  avoiding  disputes 
between  the  union  and  the  association  of  employers,  that  feature 
and  such  an  intention  could  not  legalize  a  plan  of  compelling  work- 
men not  in  affiliation  with  the  union  to  join  it  at  the  peril  of  being 
deprived  of  their  employment  and  of  the  means  of  making  a  live- 
lihood/ " 

§  154. Jacobs  v  Cohen. 

In  Jacobs  v  Cohen  decided  Nov.  28,  1905,8  and  which  reverses  a 
decision  of  the  appellate  division  of  the  Supreme  Court,9  the  com- 
plaint allege  that  defendants,  a  firm  of  tailors,  entered  into  an 
agreement  with  plaintiff,  a  local  branch  of  the  Coat  Tailors'  and 
Pressers'  Union,  binding  itself  not  to  employ  any  help  whatsoever 
other  than  those  belonging  to  such  union  and  to  "cease  to  employ 
any  one  and  all  those  employes  who  are  not  in  good  standing  and 
who  do  not  conform  to  and  comply  with  the  rules  and  regulations 
"of  the  union,  and  declared  on  a  note  given  as  collateral  security 
to  be  applied  as  liquidated  damages  for  violation  by  defendants  of 
any  of  the  covenants  of  the  agreement.  The  answer  alleged  that 
the  contract  was  in  restraint  of  trade  and  had  ' '  for  its  purpose  the 
combination  of  employers  and  employes  whereby  the  freedom  of 
the  citizen  in  pursuing  his  lawful  trade  and  calling,  is  through 
such  contracts  *  *  *  hampered  and  restricted,  and  has  also  for  its 
purpose  the  coercing  of  workingmen  to  become  members  of  the  said 

8 183   N.  Y.  207,  76  N.  E.  5,   111       292. 
Am.  St.  Eep.  730,  2  L.  E.  A.  N.  S.          °  See  99  App.  Div.  481. 
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employe's  organization  and  come  under  its  rules  and  its  conditions 
under  the  penalty  of  the  loss  of  their  positions  and  of  deprivation 
of  employment  and  that  such  purposes  are  in  restraint  of  trade, 
and  that  they  hamper  and  restrict  the  freedom  of  a  citizen  in  pur- 
suing his  lawful  trade  and  calling,  and  that  they  are  against  public 
policy  and  void."  Plaintiff  demurred  to  this  defense  as  insuffi- 
cient in  law.  The  appellate  division  of  the  Supreme  Court  re- 
versed an  interlocutory  decision  of  the  Special  term  of  that  court 
sustaining  the  demurrer,10  basing  the  decision  on  the  ground  that 
the  case  was  ruled  ~by  Curran  v  Galen,  Supra,  and  characterized  the 
agreement  as  ' '  one  the  purpose  of  which  is  to  hamper  and  restrict 
freedom  of  employment  on  the  part  of  both  the  master  and  the  serv- 
ant under  penalty  of  both  loss  of  service,  and  deprivation  of  em- 
ployment, and  to  coerce  all  workmen  within  the  field  of  its  opera- 
tion to  become  and  to  remain  members  of  the  contracting  organiza- 
tion." But  on  appeal  to  the  Court  of  Appeals,  the  judgment  of 
the  Appellate  Division  was  reversed  by  a  divided  court  and  the 
contract  held  to  be  consonant  with  public  policy  and  valid.  It  is 
to  be  observed  that  practically  the  only  distinction  between  the  con- 
tract in  this  case  and  that  in  Curran  v  Galen  supra  is  that  this  con- 
tract is  between  a  union  and  a  single  employer,  while  that  in  Curran 
v  Galen  is  between  a  union  and  an  association  of  employers  carrying 
on  the  same  line  of  business  in  a  single  community.  In  support  of 
the  conclusion  reached  in  Jacobs  v  Cohen,  considerable  stress  is 
placed  on  this  distinction.  In  respect  of  the  contract  it  was  said : 
"If  it  might  operate  to  prevent  some  persons  from  being  employed 
by  the  firm  or  possibly  from  remaining  in  the  firm's  employ,  this 
is  but  an  incidental  feature. "  *  *  *  "  Its  restrictions  were  not  of  an 
oppressive  nature  operating  generally  in  the  community  to  prevent 
such  craftsmen  from  obtaining  any  employment  and  from  earning 
their  livelihood,"  and  a  combination  of  workmen  is  lawful  "when 
it  does  not  extend  so  far  as  to  inflict  injury  upon  others,  or  to  op- 
press and  crush  them  by  excluding  them  from  all  employment  unless 
gained  through  joining  the  labor  organization  or  trades'  union." 
Inasmuch  as  it  is  said  in  this  case  (152  N.  Y.  pp.  212,  213)  that 
Curran  v  Galen  supra  "stands  unaffecied  as  authority"  the  cor- 
rectness of  the  decision  in  Jacobs  v  Cohen  must  depend  solely  on 
10  See  99  App.  Div.  481.  u  See  99  App.  Div.  at  page  486. 
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the  distinction  between  the  two  contracts  herein  pointed  out.  As 
shown  by  the  matter  quoted  from  the  opinion  in  Jacobs  v  Cohen, 
the  court  seems  to  ground  its  decision  at  least  in  part  on  this  distinc- 
tion, but  goes  further  and  says  that  Curran  v  Galen  "presented  a 
very  different  state  of  facts, ' '  and  in  confirmation  of  this  statement 
sets  out  in  substance  the  allegations  of  the  complaint  in  that  case 
which  as  already  shown,  in  addition  to  alleging  that  defendants 
caused  plaintiff 's  discharge  also  alleged  that ' '  by  false  and  malicious 
reports  circulated  in  regard  to  him,  sought  to  bring  him  into  ill- 
repute  with  members  of  his  trade  and  employers  and  to  prevent  him 
from  prosecuting  his  trade,  and  earning  a  livelihood. ? '  This,  how- 
ever, seems  to  be  in  a  measure  at  least,  an  attempt  to  shift  the 
grounds  of  the  decision  in  Curran  v  Galen.  Now  it  is  obvious  that 
no  contract  could  justify  the  circulation  of  false  and  malicious  re- 
ports to  prevent  one  from  prosecuting  his  trade,  and  that  the  court 
in  Curran  v  Galen  in  no  way  considered  this  allegation  of  the  com- 
plaint in  that  case  is  made  evident  by  the  statement  in  the  begin- 
ning of  its  opinion  which  was  as  follows:  "In  the  decision  of  the 
question  before  us  we  have  to  consider  whether  the  agreement  upon 
which  the  defendants  rely  in  defense  of  this  action,  and  to  justify 
their  part  in  the  dismissal  of  the  plaintiff  from  his  employment,  was 
one  which  the  law  will  regard  with  favor  and  uphold  when  compli- 
ance with  its  requirements  is  made  a  test  of  the  individual's  right 
to  be  employed.  If  such  an  agreement  is  lawful,  then  it  must  be  con- 
ceded that  the  defendants  are  entitled  to  set  it  up  as  a  defense  to  the 
action,  forasmuch  as  they  allege  that  what  they  did  was  in  accord- 
ance with  its  terms ":  It  is  plain  that  what  the  court 
had  in  view  and  actually  decided  in  Curran  v  Galen 
was  that  the  contract  was  void  and  furnished  no  justifi- 
cation for  procuring  plaintiff's  discharge  from  employment, 
and  this  construction  is  borne  out  by  four  separate  reports  of  this 
decision  (the  official,  the  North  Eastern,  the  American  State  Re- 
ports and  the  Lawyers'  Reports  Annotated),  in  each  of  which  this 
construction  was  placed  on  the  opinion  by  the  reporter  who  pre- 
pared the  headnotes,  and  also  by  the  dissenting  opinion  of  Judge 
Vann  in  Jacobs  v  Cohen.  Pains  have  been  taken  to 
show  the  actual  grounds  of  the  decision  in  Curran  v 
Galen,  because  of  what  appears  to  be  an  obvious  misconstruction  of 
its  effect  in  Jacobs  v  Cohen,  and  also  in  other  decisions  of  the  New 
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York  Courts.12  In  Jacobs  v  Cohen,  Judge  Vann  (with  whom  Judge 
Bartlett  concurred)  wrote  an  elaborate  opinion  in  which  he  dissent- 
ed from  the  majority  opinion  for  the  following  reasons :  The  case  he 
said  was  quite  analogous  to  Curran  v  Galen.  'The  manifest  pur- 
pose of  the  contract  was  to  prevent  competition  and  create  a  monop- 
oly of  labor.  A  combination  of  capital,  or  labor,  or  as  in  this  case 
of  both,  to  prevent  the  free  pursuit  of  any  lawful  business,  trade,  or 
occupation,  is  forbidden  both  by  the  statute  and  the  common  law. 
A  labor  trust  in  restraint  of  free  labor  is  opposed  to  sound  public 
policy  the  same  as  a  trust  of  capital  in  restraint  of  free  production 
and  any  agreement  by  which  either  object  is  sought  to  be  accom- 
plished is  illegal  and  void.  The  contract  in  question  was  a  combina- 
tion in  the  interest  of  monopoly  to  prevent  the  employment  as  well 
as  to  compel  the  discharge  of  competent  men  who  were  willing  to 
work.  Its  primary  object  was  to  create  a  monopoly  to  benefit  the 
members  of  a  single  labor  union,  by  compelling  the  discharge  of 
good  men  who  wished  to  work,  but  were  too  independent  to  join  the 
union  under  compulsion,  or,  if  they  were  members  already,  by  com- 
pelling them  to  remain  such  against  their  will.  *  *  *  The  agreement 
created  an  unlawful  combination  or  trust,  because  it  monopolized  the 
market  by  excluding  from  employment  all  who  do  not  belong  to  this 
one  union,  and  compelled  the  discharge  of  all  in  employment  who 
would  not  join  it.  The  means  used  was  not  persuasion,  but  co- 


ercion. ' 


§  155. Mills  v  United  States  Printing  Co. 

In  Mills  v  United  States  Printing  Co.,18  decided  by  the  Appellate 
Division  of  the  New  York  Supreme  Court,  Dec.  4th,  1904,  the  court 
upheld  as  valid  a  contract  made  in  settlement  of  a  strike  by  which 
the  employer,  a  printing  company  bound  itself  to  employ  thereafter 
only  men  of  the  union  to  which  the  strikers  belonged,  the  contract 
also  providing  that  all  in  the  employ  of  the  company  at  the  time  the 
contract  was  made  might  be  admitted  to  the  union.  In  support  of 
the  holding  the  court  said  that  it  appeared  from  the  clause  affording 


concurring  opinion  of  Judge  App.  Div.  605   (at  p.  614),  in  which 

Gray    in    Nat'l    Protective    Ass'n    v  Judge   Gray's   concurring   opinion   is 

Gumming,  170  N.  Y.  315,  (at  p.  334)  quoted  with  approval. 

63  N.  E.  369,  88  Am.  St.  Eep.  648,  1391  N.   Y.   Suppl.   185,  99   N.   Y. 

58  L.  E.  A.  135;  Mills  v  United  States  App.  Div.  605. 
Printing  Co.,  91  tf,  Y,  Suppl.  185,  99 
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non-union  men  the  privilege  of  admission  (which  the  union  was 
under  no  obligation  to  do)  that  the  aim  of  the  union  was  not  the  dis- 
charge of  the  non-union  men  as  individuals  or  to  drive  them  out 
that  places  might  be  made  for  union  men,14  but  to  insure  co-operation 
of  all  the  employes,  so  as  to  act  thenceforth  in  concert  on  questions 
of  wages,  work  hours  or  the  employment  of  only  those  to  work  with 
them  who  were  approved  by  them  as  skilful  and  competent.  This 
decision  on  the  facts  is  squarely  within  the  rule  laid  by  Jacobs  v 
Cohen,  though  the  reasoning  in  support  of  it  is  somewhat  different. 

§  156. Rules  deductible  from  New  York  decisions. 

Briefly  stated  the  following  are  the  rules  deducible  from  the  New 
York  decisions:  a  contract  between  an  association  of  all  the  em- 
ployers of  labor  engaged  in  the  same  line  of  business  in  a  single 
community  by  which  it  is  agreed  that  the  employes  of  the  individ- 
uals composing  the  association,  shall  be  exclusively  members  of  the 
union,  and  that  no  employe  shall  work  for  a  longer  period  than 
specified  by  the  contract  without  becoming  a  member  is  against 
public  policy  and  void.15  But  a  contract  between  an  individual  em- 
ployer and  a  labor  union,  by  which  the  employer  binds  himself  to 
employ  and  to  retain  in  his  employ  only  workmen  who  are  members 
of  the  union  and  only  such  members  as  are  in  good  standing  is  not 
against  public  policy  and  is  valid.19 


14  It  may  be  well  to  note  here  that  L.  R.  A.  802.     See  also  as  sustaining 
if  the  purpose  of  a  contract  between  this  view  McCord  v  Thompson,  Ster- 
a   labor   union   and   an    employer   of  rett  Co.,  113  N.  Y.  Suppl.  385. 
labor  was  to  secure  employment  for  "Jacobs  v  Cohen,   183  N.  Y.  207, 
members  out  of  work  by  driving  out  76  N.  E.  5,  111  Am.  St.  Eep.  730,  2 
non-union    men    and    replacing    them  L.  R.  A.  N.  S.  292   (This  decision  is 
with  union  men  out  of  work  it  would  approved  in  People  v  Marcus,  185  N. 
most  probably  be  held  valid  by  both  Y.  257,  77  N.  E.  1073,  113  Am.  St. 
the   New   York   and   other   courts   of  Rep.   902,   7  L.  R.  A.  N.  S.  282,  in 
last  resort  by  which  strikes  for  that  which  it  was  said:  "That  freedom  to 
purpose   have   been   upheld   as   being  contract   which   entitles   an   employer 
within    the    principles    of    legitimate  to  make  by   agreement  his  place   of 
competition.     (See  Supra  section  38).  business  wholly  within  the  control  of 
If  a  strike  for  that  purpose  is  valid,  a  labor  union,  entitles  him,  if  he  so 
it  is  hard  to  see  why  a  contract  en-  desires,  to  require  of  his  employes  that 
tered  into  for  the  same  purpose  should  they   be   wholly   independent    of    any 
not  also  be  valid.  labor  union")  ;  Mills  v  United  States 

15  Curran  v  Galen,  152  N.  Y.  33,  46  Printing  Co.,   99  N.  Y.  App.  Div.  605, 
N.  E.  297,  57  Am.  St.  Rep.  496,  37  91  N.  Y.  Suppl.  185.    See  also  as  sus- 
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§  157.  — Decisions  of  other  jurisdictions. 

Berry  v  Donovan,"  decided  by  the  Supreme  Court  of  Massachu- 
setts, June  20th,  1905,  is  the  second  case  in  point  of  time  decided 
by  a  court  of  last  resort,  involving  the  validity  of  contracts  of  the 
character  under  consideration.  The  contract  in  this  case,  was  be- 
tween a  shoemakers'  union  and  a  manufacturer  of  shoes,  and  among 
other  things  provided  that  the  manufacturer  should  not  retain  in 
his  employ  any  shoemaker  who  was  objectionable  to  the  union  from 
any  cause  after  receiving  notice  thereof  from  the  union.  Plaintiff 
having  repeatedly  refused  to  join  the  union,  its  representative  under 
the  provisions  of  the  contract  demanded  and  procured  his  discharge 
for  this  sole  reason  and  plaintiff  brought  suit  to  recover  the  resulting 
damages.  The  court  said:  "The  case  of  Curran  v  Galen,  152  N.  Y. 
33,  in  the  decision  of  which  the  judges  of  the  Court  of  Appeals  were 
unanimous  fully  covers  the  present  case.  The  principle  involved  in 
each  of  the  two  cases  is  the  same  and  the  language  of  the  opinion  of 
that  case  in  its  application  to  this,  is  decisive. ' '  In  addition  to  the 
reasoning  of  Curran  v  Galen  which  the  court  adopted  it  was  said 
that  if  such  an  object  were  treated  as  legitimate  and  allowed  to  be 
pursued  to  its  complete  accomplishment,  every  employe  would  be 
forced  into  membership  in  a  union  and  the  unions  by  a  combination 
of  those  in  different  trades  and  occupations  would  have  complete  and 
absolute  control  of  all  the  industries  of  the  country.  Employers 
would  be  forced  to  yield  to  their  demands  or  give  up  business.  The 
attainment  of  such  an  object  in  the  struggle  with  employers  would 
not  be  competition  but  monopoly.  A  monopoly  controlling  anything 
which  the  world  must  have  is  fatal  to  prosperity  and  progress.  In 
matters  of  this  kind  the  law  does  not  tolerate  monopolies.  Nor  could 
interference  to  compel  a  workman  to  join  a  union  be  justified  as 
legitimate  competition  between  workmen.  Inducing  a  workman  to 
join  a  union  has  no  tendency  to  aid  in  such  competition.  On  the 
contrary  the  object  of  organizations  of  this  kind  is  not  to  make  com- 
petition of  employes  with  one  another  more  easy  or  successful.  It 
is  rather,  by  association,  to  prevent  such  competition,  to  bring  all 
to  equality,  and  to  make  them  act  together  in  a  common  interest.  It 
was  also  said  that  interference  with  one  to  compel  him  to  join  a  un- 

taining  this  view  McCord  v  Thompson-  "  188  Mass.  353,  74  N.  E.  603,  108 

Starrett  Co.,  113  N.  Y.  Suppl.  385;  Am.  St.  Rep.  499,  5  L.  R.  A.  N.  S. 

Simers  v  Halpern,  114  N.  Y.  Suppl.  899. 
163. 
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ion  is  not  justifiable  as  competition  between  employer  and  employe 
in  the  attempt  of  each  class  to  obtain  as  large  a  share  as  possible  of 
the  income  from  their  combined  efforts  in  the  industrial  field.  It 
is  no  legal  objection  to  action  whose  direct  effect  is  helpful  to  one 
of  the  parties  in  the  struggle  that  it  is  also  directly  detrimental  to 
the  other.  But  when  action  is  directed  against  the  other  primarily 
for  the  purpose  of  doing  him  harm  and  thus  compel  him  to  yield  to 
the  demand  of  the  actor,  and  this  action  does  not  directly  affect  the 
property,  or  business  or  status  of  the  actor,  the  case  is  different,  even 
if  the  actor  expects  to  derive  a  remote  or  indirect  benefit  from  the 
act.  The  gain  which  a  union  may  expect  to  derive  from  inducing 
others  to  join  it,  is  not  an  improvement  to  be  obtained  directly  in  the 
conditions  under  which  the  men  are  working,  but  only  added 
strength  for  such  contests  with  employers  as  may  arise  in  future. 
An  object  of  this  kind  is  too  remote  to  be  considered  a  benefit  in 
business  such  as  to  justify  the  infliction  of  intentional  injury  upon 
a  third  person  for  the  purpose  of  obtaining  it.18  The  conclusions 
reached  were:  1st.  That  plaintiff's  refusal  to  join  the  union  fur- 
nished no  justification  for  procuring  his  discharge.  2nd.  That  what- 
ever the  contracting  parties  might  do  if  no  one  but  themselves  was 
concerned,  the  contract  did  not  of  itself  justify  interference  with 
his  employment  by  defendant.  3rd.  That  plaintiff  was  entitled  to 
recover  the  resulting  damages  and  that  his  right  of  recovery  was  not 
affected  by  the  fact  that  he  had  no  contract  of  employment  for  a 
definite  time.  In  National  Fireproof  ing  Co.  v  Mason  Builders'  As- 
sociation,19 decided  April  4th,  1906,  the  substance  of  the  contract  was 
as  follows:  An  association  of  mason  builders  agreed  with  a  union 
of  bricklayers,  that  such  association  would  take  contracts  for  mason 
work  only  where  such  contracts  included  the  installation  of  fire- 
proofing;  that  they  would  not  sublet  the  same,  but  would  use  their 
own  employes  for  such  installation,  and  by  the  agreement  the  mem- 
bers of  the  union  bound  themselves  to  work  only  for  those  who  com- 
plied therewith.  The  purpose  of  the  contract  was  to  give  to  members 
of  the  union,  all  of  the  work  pertaining  to  bricklaying  in  buildings 
where  they  were  employed,  not  only  work  on  walls  where  they  were 
exposed  to  the  inclemencies  of  the  weather  and  danger  attached 

"Berry  v  Donovan,  188  Mass.  353,  1011,  79  Am.  St.  Eep.  330,  51  L.  B. 

74  N.  E.  603,  108  Am.  St.  Eep.  499,  A.  339. 

5  L.  E.  A.  N.  S.  899.    And  see  Plant  M  145  Fed.  266. 
v  Woods,   176  Mass.   492,  57  N.   E. 
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to  such  work,  but  also  the  easier  and  protected  work  of  installing 
fireproof  blocks,  which  was  strictly  bricklayers'  work,  and  to  work 
continuously  and  make  substantially  full  time,  which  they  could 
not  do  when  working  upon  the  walls.  The  complainant  was  a  con- 
tractor, whose  business  was  confined  to  one  branch  of  mason  work, 
the  installation  of  fireproofing,  and  he  sought  an  injunction  on  the 
ground  that  the  effect  of  the  agreement  was  to  ruin  his  business  in 
New  York  City  because  when  he  made  contracts  to  install  his  sys- 
tem the  bricklayers'  unions  have  obliged  the  bricklayers  employed 
by  complainant  to  strike  and  that  therefore  not  only  is  the  gen- 
eral contractor  prohibited  from  contracting  with  him,  but  also  an 
owner  desiring  to  constrruct  a  building  is  precluded  from  contract- 
ing with  him.  The  court  held  that  inasmuch  as  the  contract  was 
made  for  the  purpose  of  permitting  the  bricklayers  to  do  all  the 
brick-work  on  buildings,  so  that  having  done  the  outside  work  ex- 
posed to  the  inclemencies  of  the  weather  they  might  also  do  the 
inside  and  protected  work  and  obtain  full  and  better  wages,  there 
was  nothing  unlawful  in  it.  By  the  construction  placed  on  this 
contract,  it  has  for  its  purpose  the  securing  of  employment  for  its 
members,  instead  of  the  coercion  of  outsiders  into  joining  the  un- 
ion, and  the  decision  is  sustained  by  decisions  of  several  states 
holding  strikes  or  threats  of  strikes  to  procure  the  discharge  of  or 
refusal  of  employment  to  persons  not  belonging  to  the  union  justi- 
fiable as  legitimate  competition  where  the  purpose  is  to  secure  em- 
ployment of  members  of  the  union,  to  the  exclusion  of  those  who  do 
not  belong  to  it.20  On  appeal  from  this  decision  to  the  Circuit 
Court  of  Appeals  the  decision  in  this  case  was  affirmed  (on  March 
9th,  1909),  and  the  validity  of  the  contract  upheld.  It  was  urged 
that  the  contract  was  in  violation  of  a  statute  providing  that  every 
contract,  whereby  a  monopoly  in  the  manufacture,  production,  or 
sale  of  any  article  or  commodity  of  common  use  is  or  may  be  crea- 
ted, established  or  maintained  is  against  public  policy  and  void. 
The  court,  however,  did  not  so  consider  it,  and  said:  "The  thing 
which  is  essential  to  the  existence  of  a  monopoly — the  concentration 
of  business  in  the  hands  of  a  few — is  not  present  here.  The  busi- 
ness of  installing  fireproofing  in  the  city  of  New  York  is  open  to 
all  who  choose  to  engage  in  it  under  existing  economic  conditions. 

20  See    Supra   Chapter    IV,    Strikes,       which  is  strikingly  similar  to  the  case 
Section  38,  and  especially  the  decision       under  consideration. 
of    Pickett    v    Walsh,    therein    cited 
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General  contractors  cannot  be  said  to  have  a  monopoly  when  every 
person  can  be  a  general  contractor.  Members  of  the  union  cannot 
be  said  to  have  a  monopoly  where  any  qualified  bricklayer  can  join 
a  union.'*  It  was  further  held  not  a  conspiracy  within  a  statute 
making  it  an  offense  for  two  or  more  persons  to  conspire  to  prevent 
another  from  exercising  a  lawful  trade  or  calling,  or  doing  any 
other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfering 
or  threatening  to  interfere  with  tools,  implements,  or  property  be- 
longing to  or  used  by  another,  or  with  the  use  of  implements  there- 
of." "The  test  of  the  application  of  the  statute,"  it  was  said,  "is 
the  purpose  of  the  combination,  and  if  the  object  and  means  be 
lawful,  there  is  no  conspiracy  though  a  third  person  be  incidentally 
injured."  In  Illinois,  as  is  shown  by  language  used  in  decisions 
where  the  question  was  not  directly  involved,  it  is  probable  that 
contracts  of  the  character  under  discussion  would  be  held  invalid.23 
In  two  other  decisions  the  question  of  the  validity  of  contracts  of 
the  kind  under  consideration  was  to  some  extent  considered  but  no 
adjudication  made  in  respect  of  their  validity.  Thus  in  Brennan 
v  United  Hatters  of  North  America,  a  decision  of  the  Court  of  Er- 
rors and  Appeals  of  New  Jersey  decided  Nov.  19,  1906,24  it  was  said 
that  the  lawfulness  of  an  agreement  between  a  union  with  the  man- 
ufacturing hatters  in  all  the  factories  throughout  an  extensive  dis- 
trict, to  the  effect  that  none  but  members  of  the  association  should 
be  employed  in  their  shops,  admitted  of  question  ;  but  no  adjudica- 
tion in  respect  thereof  was  made  because  it  was  not  necessary  to 
a  decision  of  the  case.  The  substance  of  the  decision  in  Curran  v 
Galen  and  Jacobs  v  Cohen,  is  stated  and  it  is  said  :  '  '  Whether  these 
decisions  are  consistent  with  each  other  is  a  question  that  may  re- 
quire consideration  at  a  future  time."  In  Birmingham  Paint  and 
Roofing  Co.  v  Cramp  ton,25  decided  June  30th,  1905,  a  plea  in  an 
action  of  contract,  set  up  as  a  defense  that  plaintiff  breached  the 
contract  in  failing  to  have  the  work  contracted  for  performed  by 
union  labor,  and  the  court  overruled  a  demurrer  thereto  based  on 
the  ground  that  the  contract  was  void  as  against  public  policy.  The 

21  Nat  '1  Fireproof  ing  Co.  v  Mason      159,  and  Supra  Chapter  Strikes,  Sec- 
Builders  '  Ass'n,  169  Fed.  259,  270.  tion  35. 

24  73  N.  J.  L.  729,  65  Atl.  165,  118 
•Nat'l   Fireproofing   Co.   v  Mason       Am 

Builders'  Ass'n,  169  Fed.  259,  264. 


23 


See   Infra    this   chapter,    Section          25  (Ala.)  39  So.  1020. 
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basis  of  the  court's  ruling  was  that  so  far  as  the  facts  in  the  plea 
go,  it  does  not  appear  that  the  laborers  referred  to  are  not  a  class 
preferable  on  account  of  superior  skill  than  others  and  for  which 
the  parties  had  a  legal  right  to  contract  that  the  work  should  be 
done.  In  this  state  of  the  pleadings,  the  court  said  that  the  question 
as  to  whether  or  not  the  contract  is  void  on  the  ground  of  public 
policy  is  not  presented. 

§  158.  Contracts  for  public  work  requiring  union  labor  exclusively. 
— Statement  of  rule. 

Whatever  may  be  the  status  of  contracts  between  employers  of 
labor  engaged  in  a  private  enterprise,  and  labor  unions  providing 
for  the  employment  of  members  of  the  union  to  the  exclusion  of  all 
other  workmen,28  there  is  no  question  that  a  contract  by  a  municipal 
corporation  for  public  work  or  a  municipal  ordinance  or  resolution 
requiring  the  party  undertaking  the  performance  of  such  work  to 
use  only  union  labor  is  void,27  and  the  rule  is  the  same  whether  there 
is  a  statute  requiring  competitive  bidding,28  or  not,  the  general  rule 
being  well  settled  that  all  contracts  in  which  the  public  are  inter- 
ested which  tend  to  prevent  competition,  when  a  statute  or  known 
rule  of  law  requires  competition  are  void.29  In  selecting  or  ascer- 
taining the  lowest  responsible  bidder,  those  representing  the  munic- 
ipality may  take  into  consideration  the  comparative  ability  and 
qualification  of  the  several  bidders  for  the  proposed  work,  and 
the  lowest  price  is  not  in  every  instance  a  controlling  factor.  But 
this  rule  presupposes  that  all  bidders  are  given  an  equal  oppor- 
tunity, and  that  there  is  applied  to  them  no  arbitrary  classification 

28  See  Supra  this  chapter,  Sections  22,  66  Pac.  496,  91  Am.  St.  Eep. 

152-157  inclusive.  386. 

«7ZKnoM.-AdaniB  v  Brennan,  177  Tennessee. -Mzrstell  &  Bruce  Co. 

111.  194,  52  N.  E.  314,  42  L.  E.  A.  v  Nashville>  109  T*™-  49*>  ™  S.  W. 

Q-l  K 

718,  69  Am.  St.  Rep.  222;  Holden  v         lo< 

Alton,    179    111.    318,    53    N.    E.    556.  See  also  In^le  v  Mobile  Board  of 

Fiske  v  People,  188  111.  206,  58  N.  E.      PuMc  Works>   135  Ala'   187>  33  So' 

985    52  L   E   A   291  678>  93  Am*  St*  Rep*   20>   an  anal°" 

gous  case  which  supports  this  doctrine. 

7oWa.-Miller  v  City  of  Des  Koines,  28  gee  cageg  cited  in  edi  note< 
100  >J  •ur  ooc 

29  Fishbarn  v  Chicago,  171  111.  338, 

Michigan.— Lewis  v  Detroit  Board  49  N.  E.  532,  39  L.  E.  A.  482,  63  Am. 
of  Education,  139  Mich.  306,  102  N.  St  uep.  236,  and  authorities  cited; 
w-  756«  Atlanta  v  Stein,  111  Ga.  789,  36  S. 

Montana. — State  v  Toole,  26  Mont.      E.  932. 
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by  which  those  of  one  class  are  to  receive  no  consideration  so  long 
as  a  satisfactory  bidder  can  be  found  in  the  other  class.  An  award 
so  made  is  not  the  result  of  the  exercise  of  legal  discretion.  It  is 
a  manifest  abuse  of  discretion.80  The  fact  that  the  representatives 
of  the  municipality  acted  in  good  faith,  influenced  by  the  belief 
that  in  giving  the  contract  to  the  lowest  bidder  they  were  in  some 
way  serving  the  best  interests  of  the  city,  makes  no  difference,  as 
the  question  involved  is  not  one  of  good  faith,  but  of  power  and 
jurisdiction.81 

§  159.  Reasons  on  which  rule  is  based. 

Inasmuch  as  the  decisions  are  in  entire  accord  on  this  question 
no  extended  discussion  is  necessary,  but  a  brief  statement  of  the 
reasons  on  which  the  rule  is  based,  with  a  few  applications  thereof 
will  not  be  out  of  place.  Private  employers  and  officers  acting  in 
behalf  of  the  public  stand  on  a  different  footing,82  and  while  the  in- 
dividual may  of  he  choose  give  away  his  money,  the  public  officer 
acting  as  trustee  has  no  such  liberty  and  no  right  to  surrender  to 
any  one,  the  rights  of  those  for  whom  he  acts.33  Provisions  of  this 
character  narrow  the  field  for  the  employment  of  labor,  restrict  com- 
petition, and  have  the  effect  of  increasing  the  cost  of  the  work. 
This  is  directly  opposed  to  the  interest  of  the  taxpayer  who  is  en- 
titled to  have  the  work  done  at  the  lowest  cost,  and  consequently 
is  against  public  policy.34  It  is  further  said  that  these  provisions 
are,  in  effect,  an  expenditure  of  public  money  for  the  benefit  of  a 
labor  union,85  and  amount  to  an  unconstitutional  discrimination  in 
favor  of  one  class  of  citizens  by  excluding  another  class'  following 

80  Miller    v    City    of    Des    Moines,          Illinois. — Adams    v    Brennan,    177 
(Iowa)  122  N.  W.  226.  111.  194,  52  N.  E.  314,  42  L.  E.  A. 

81  Miller    v    City    of    Des    Moines,      718>  69  Am-  st-  ^P-  222J   Fiske  v 
(Iowa)  122  N.  W.  226.  People,  188  111.  206,  58  N.  E.  985,  52 

-State  v   Toole,   26  Mont.   22,   66      L'  E'  A'  29l>  Holden  v  Alton>  179  m 

Pac.  496,  91  Am.  St.  Eep.  386.  318>  53  N<  E*  556' 

Michigan. — Lewis  v  Detroit  Board 

88  Adams  v  Brennan,   177  111.   194,         »  ,-,,       ,.        ,0ft  ,.-.  ,     ona    1AO  XT 

'       of  Education,  139  Mich.  306,  102  N. 
52  N.  E.  314,  42  L.  E.  A.  718,  69  Am.       w    75Q 

St.  Eep.  222.  ,,      ,    „ 

Tennessee. — Marshall  &   Bruce   Co. 

84  Alabama.— Ingle  v  Mobile  Board  v  Nashville,  109  Tenn.  495,  71  S.  W. 

of  Public  Works,  135  Ala.  187,  33  So.  815< 

678,  93  Am.  St.  Eep.  20.  "Adams  v  Brennan,  177  111.  194,  52 

Georgia— Atlanta,  v  Stein,  111  Ga.  N.  E.  314,  42  L.  E.  A.  718,  69  Am. 

789,  36  S.  E.  932.  St.  Eep.  222. 
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lawful  trades  and  occupations  from  the  right  to  labor.88  Liberty 
as  guaranteed  by  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States  includes  the  right  to  contract  as  others  may,  and 
to  take  that  right  away  from  the  class  of  persons  following  lawful 
pursuits  is  simply  depriving  such  persons  of  a  time-honored  right 
which  the  constitution  undertakes  to  secure  to  every  citizen."  To 
obtain  the  benefit  of  the  constitutional  guarantee,  and  stand  on 
an  equal  footing  with  union  men  in  the  contest  of  existence  it  is 
not  incumbent  on  the  non-union  citizen  to  join  the  ranks  of  the 
union,  and  a  contention,  that  he  is  not  deprived  of  the  opportunity 
to  work  except  by  his  own  act  in  refusing  to  do  so  is  without  force 
and  entitled  to  no  consideration.88 

§  160.  Application  of  rule. 

The  following  cases  will  serve  to  show  the  application  which  has 
been  made  of  the  rule  under  consideration.  In  Atlanta  v  Stein,"  it 
appeared  that  the  charter  of  Atlanta  did  not  require  the  public 
printing  to  be  let  to  the  lowest  responsible  bidder,  but  left  to  the 
municipal  authorities  a  wide  discretion.  An  ordinance  was  passed 
requiring  all  printing  used  by  the  city  to  bear  the  union  label,  and 
directing  all  advertisements  soliciting  bids  to  so  state.  Printing 
was  advertised  for,  it  being  stated  that  no  bids  could  be  accepted 
for  printing  which  could  not  bear  the  union  label.  There  were  four 
union  and  fifteen  non-union  printing  establishments  in  Atlanta  at 
that  time.  The  non-union  men  were  not  allowed  to  bid,  and  evidence 
was  introduced  to  show  that  they  could  have  bid  less  than  the  lowest 
union  bid.  The  work  was  awarded  to  a  union  establishment.  On 
a  bill,  by  a  citizen  and  taxpayer,  the  execution  of  the  contract  was 
enjoined.  In  Adams  v  Brennan,40  it  appeared  that  the  board  of 
education  in  Chicago  entered  into  an  agreement  with  a  working- 
men's  union,  known  as  the  Building  Trades'  Council,"  to  the  effect 


86  Adams  v  Brennan,  177  111.  194,  52 
N.  E.  314,  42  L.  E.  A.  718,  69  Am. 
St.  Eep.  222 ;  Fiske  v  People,  188  111. 
206,  58  N.  E.  985,  52  L.  E.  A.  291; 
Lewis  v  Detroit  Board  of  Education, 
139  Mich.  306,  102  N.  W.  756;  Mar- 
shall  &   Bruce   Co.   v   Nashville,   109 
Tenn.  495,  71  S.  W.  815. 

87  Marshall  &  Bruce  Co.  v  Nashville, 
109  Tenn.  495,  71  S.  W.  815  (quoting 


State  v  Loomis,  115  Mo.  407,  22  S. 
W.  350,  21  L.  E.  A.  789). 

88  Marshall  &  Bruce  Co.  v  Nashville, 
109  Tenn.  495,  71  S.  W.  815  (quoting 
State  v  Loomis,  115  Mo.  307,  22  S. 
W.  350,  21  L.  E.  A.  789). 

39  111  Ga.  789,  36  S.  E.  832. 

40 177  111.  194,  52  N.  E.  314,  42  L. 
E.  A.  718,  69  Am.  St.  Eep.  222. 
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that  the  board  would  insert  in  all  contracts  for  work  on  school 
buildings  a  provision  that  union  men  only  should  be  employed  by 
contractors  to  work  on  such  buildings.  A  school-house  needing  re- 
pair, the  board  advertised  for  bids;  inserting  in  the  advertisement 
a  clause  to  the  effect  that  none  but  union  labor  should  be  employed. 
Two  bids  were  put  in  by  a  contractor,  one  for  $1,900,  with  the 
right  to  use  either  union  or  non-union  labor,  and  the  other  for 
$2,090,  and  use  union  labor  only.  The  board  accepted  the  higher 
or  ' '  union ' '  bid,  and  on  a  bill  filed  by  a  taxpayer,  against  the  bidder 
and  the  board  to  enjoin  the  execution  of  the  contract,  an  injunction 
was  granted  although  the  work  had  been  begun  under  the  contract. 
In  Marshall  &  Bruce  Co.  v  Nashville,41  a  bill  was  filed  one  purpose 
of  which  was  to  test  the  validity  of  the  following  ordinance :  '  *  Be 
it  enacted  that  all  city  printing  shall  bear  the  union  label  of  the 
Nashville  Allied  Trades'  Council  or  the  label  enacted  by  the  Inter- 
national Typographical  Union. ' '  The  charter  of  the  city  of  Nashville 
requires  that  all  goods  and  supplies  furnished  the  city,  over  a  certain 
amount  must  be  let  out  at  competitive  biddings  to  the  lowest  re- 
sponsible bidder.  It  was  held  the  ordinance  was  void  as  being  in 
conflict  with  the  charter  and  as  being  class  legislation,  contrary  to 
public  policy,  and  to  the  constitution  of  the  State  because  plainly 
discriminative  in  character. 

41 109  Term.  495,  71  S.  W.  815. 
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§  161.  The  objects  which  picketing  is  designed  to  effect  and  its 
definition  or  description. 

The  usual  objects  sought  to  be  accomplished  by  picketing  are  the 
procuring  of  workmen  to  quit  the  service  or  not  to  enter  the  service 
of  the  party  against  whom  the  picketing  is  designed  to  operate,  or 
to  procure  his  customers  or  the  public  to  withhold  their  patronage 
from  him.  Because  of  the  difference  of  opinion  which  exists  as  to 
whether  any  picketing,  no  matter  how  conducted  is  lawful,  it  is  not 
feasible  to  formulate  a  definition  that  will  meet  all  views.  "The 
word  '  picket, '  it  is  said,  is  borrowed  from  the  nomenclature  of  war- 
fare and  is  strongly  suggestive  of  a  hostile  attitude  towards  the  in- 
dividual or  corporation  against  which  a  labor  union  has  a  griev 
ance.42  Lexicographers  have  defined  it  as  "A  body  of  men  belong- 

48  Jones  v  E.  Van  Winkle  Gin  &  sen  v  Kellogg  Switchboard  &  Supply 
Machine  Works,  131  Ga.  336,  62  S.  E.  Co.  110  111.  App.  61.  And  see  Otis 
236,  127  Am.  St.  Eep.  235;  Christen-  Steel  Co.  v  Iron  Moulders'  Union,  110 
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ing  to  a  trade  union  sent  to  watch  and  annoy  men  working  in  a 
shop  not  belonging  to  a  union,  or  against  which  a  strike  is  in  prog- 
ress," a  and  this  definition  has  been  quoted  with  approval  in  some 
cases  in  which  it  was  said  that  the  word  originally  had  no  such 
meaning ;  and  that  the  definition  is  the  result  of  what  has  been  done 
under  it,  and  the  common  application  that  has  been  made  of  it.44  It 
has  also  been  defined  as  "the  establishment  and  maintenance  of  an 
organized  espionage  upon  the  works  of  the  party  against  whom  the 
operation  is  directed  and  upon  those  going  to  and  from  them." 
Lawful  picketing,  within  the  views  of  the  courts  which  hold  that 
there  may  be  lawful  picketing,  may  properly  be  described  as  the 
stationing  of  men  by  a  labor  union  in  numbers  not  sufficient  to 
intimidate  by  reason  of  numbers  alone,  in  the  vicinity  of  the  works 
or  place  of  business  of  one  with  whom  the  union  has  a  trade  dispute, 
or  at  other  places  where  those  working  for  or  seeking  employment 
from  him  must  pass  or  are  likely  to  pass,  for  the  purpose  of  obtain- 
ing or  conveying  information,  or  to  use  peaceable  argument  and 
persuasion  to  induce  such  workmen  to  aid  the  union  in  the  dispute 
by  quitting  his  employment  or  by  not  entering  his  employment,  or 
by  the  same  means  to  induce  his  customers  or  the  public  to  with- 
hold their  patronage  from  him. 

§  162.  Picketing  accompanied  by  force,  violence  or  intimidation. — 
Statement  of  rule. 

Before  entering  upon  a  discussion  of  questions  as  to  which  opin- 
ion is  conflicting,  that  branch  of  the  law  on  picketing  which  is  well 
settled  will  be  considered.  "Whatever  difference  of  opinion  may  exist 
as  to  whether  picketing  in  any  of  its  phases  is  lawful,  it  is  obvious 
that  picketing  accompanied  by  force,  violence,  threats,  abusive  and 
insulting  language,  or  intimidation,  apart  from  the  mere  number 
of  the  pickets  stationed,  designed  to  prevent  workmen  from  contin- 
uing in,  or  accepting  employment  with  the  party  against  whom  the 


Fed.  698,  700,  in  which  it  was  said 
that  while  picketing  may  not  be  an 
occasion  of  war,  it  certainly  is  an  ev- 
idence that  war  exists,  and  the  term 
is  appropriately  borrowed  from  the 
nomenclature  of  actual  warfare. 

48  Century    Dictionary ;    Webster  'a 
Dictionary. 


44  Beck  v  Eailway  Teamsters '  Pro- 
tective Union,  118  Mich.  497,  77  N. 
W.  13,  42  L.  R.  A.  407,  74  Am.  St. 
Rep.  421;  Ideal  Mfg.  Co.  v  Ludwig, 
149  Mich.  133,  112  N.  W.  723;  York 
Mfg.  Co.  v  Oberdick,  25  Pa.  Co.  Ct. 
321,  336. 

45  Otis  Steel  Co.  v  Local  Union  No. 
4,  110  Fed.  698. 
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acts  are  designed  to  operate  is  unlawful.  A  combination  to  do  these 
acts  is  a  criminal  conspiracy  and  indictable  as  such.*8  And  the 
doing  or  continuance  of  such  acts  will  be  enjoined  where  the  rem- 
edy at  law  is  inadequate,47  even  though  the  parties  to  the  conspiracy 
are  liable  to  a  criminal  prosecution/8"9  and  though  the  workmen 
against  whom  the  acts  are  directed  are  not  bound  by  contract  to 
enter  into  or  continue  in  the  employ  of  the  party  whose  property 


49  Beg.  v  Druitt,  10  Cox  C.  C.  592; 
State  v  Stockford,  77  Conn.  227,  58 
Atl.  769,  107  Am.  St.  Eep.  128.  And 
see  People  v  Kostka,  4  N.  Y.  Cr.  Bep. 
429;  Smith  v  Thomasson,  16  Cox  C. 
C.  740. 

*7  California. — Goldberg,  Bowen  & 
Co.  v  Stablemen's  Union,  149  Cal. 
429,  86  Pac.  806,  107  Am.  St.  Rep. 
144,  8  L.  E.  A.  N.  S.  460. 

Georgia. — Jones  v  E.  Van  Winkle 
Gin  &  Machine  Works,  131  Ga.  336, 
62  S.  E.  236,  127  Am.  St.  Bep.  235. 

Illinois. — Piano  &  Organ  Workers' 
International  Union  of  America  v 
Piano  &  Organ  Supply  Co.,  124  111. 
App.  353;  Christensen  v  Kellogg 
Switchboard  &  Supply  Co.,  110  111. 
App.  61;  Beaton  v  Tarrant,  102  111. 
App.  124. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Local 
Union,  165  Ind.  421,  75  N.  E.  877,  2 
L.  B.  A.  N.  S.  788. 

Michigan. — Ideal  Mfg.  Co.  v  Wayne 
Circuit  Judge,  139  Mich.  92,  102  N. 
W.  372. 

New  Jersey. — W.  &  A.  Fletcher  Co. 
v  International  Ass'n,  N.  J.  55  Atl. 
1077. 

New  TorJc. — New  York  Central  Iron 
Works  Co.  v  Brennan,  105  N.  Y. 
Suppl.  865;  Butterick  Pub.  Co.  v 
Typographical  Union,  100  N.  Y. 
Suppl.  292,  50  Misc.  1;  Mills  v  United 
States  Printing  Co.,  91  N.  Y.  Suppl. 
85,  99  App.  Div.  605;  Herzog  v  Fitz- 
gerald, 77  N.  Y.  Suppl.  366,  74  App. 


Div.  110;  Davis  v  Zimmerman,  91 
Hun.  486,  36  N.  Y.  Suppl.  303. 

Ohio. — Brown  Mfg.  Co.  v  Local 
Union  No.  76,  12  Ohio  Dec.  753;  Eu- 
reka Foundry  Co.  v  Lehker,  13  Ohio 
Dec.  N.  P.  398;  Hoster  Brewing  Co. 
v  Giblin,  14  Ohio  Dec.  N.  P.  305. 
Contra. — Bichard  Boiler  Co.  v  Benner, 
14  Ohio  Dec.  357,  holding  that  acts 
of  the  character  under  consideration 
are  criminal  offences,  and  that  the 
criminal  law  affords  adequate  protec- 
tion for  the  employer  and  the  work- 
men. 

Pennsylvania. — O  'Neil  v  Behanna, 
182  Pa.  St.  236,  37  Atl.  843,  61  Am. 
St.  Bep.  702,  38  L.  B.  A.  382;  Mur- 
dock  v  Walker,  152  Pa.  595,  25  Atl. 
492,  34  Am.  St.  Eep.  678;  Marietta 
Casting  Co.  v  Thuma,  28  Pa.  Co.  Ct. 
48. 

Wisconsin. — See  Badger  Brass  Mfg. 
Co.  v  Daly,  137  Wis.  601,  119  N.  W. 
328. 

United  States. — Goldfield  Consolida- 
ted Mines  Co.  v  Goldfield  Miners'  Un- 
ion, 159  Fed.  500;  Allis-Chalmers  Co. 
Iron  Moulders'  Union,  150  Fed.  155; 
Atchison,  etc.  B.  Co.  v  Gee,  139  Fed. 
582;  Union  Pac.  B.  Co.  v  Buef,  120 
Fed.  102;  Allis-Chalmers  Co.  v  Eeli- 
able  Lodge,  111  Fed.  264;  Otis  Steel 
Co.  v  Iron  Moulders'  Union,  110  Fed. 
698.  And  see  Jordahl  v  Hayda,  1 
Cal.  App.  696,  82  Pac.  1079. 

48-«  Vegelahn  v  Guntner,  167  Mass. 
92,  44  N.  E.  1077,  57  Am.  St.  Bep. 
443,  35  L.  B.  A.  722. 
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is  picketed.50  Picketing  accompanied  by  any  one  of  the  acts  under 
consideration  is  unlawful.  The  use  of  force  and  violence  is  not 
necessary  to  make  picketing  unlawful.  Intimidation  is  not  limited 
to  threats  of  violence  or  to  physical  injury  to  person  or  property. 
It  has  a  broader  signification,  and  there  may  also  be  a  moral  intim- 
idation which  is  illegal.51  In  the  guise  of  picketing  strikers  may 
obstruct  and  annoy  others  and  by  insult  and  menacing  attitude 
intimidate  them  as  effectually  as  by  physical  assault.52  Even  a 
simple  ' '  request ' '  to  do  or  not  to  do  a  thing,  made  by  one  or  more 
of  a  body  of  strikers  under  circumstances  calculated  to  convey  a 
threatening  intimation,  with  a  design  to  hinder  or  obstruct  work- 
men, is  unlawful  intimidation,  and  not  less  obnoxious  than  the  use 
of  physical  force  for  the  same  purpose.53  The  fact  that  pickets  are 
serving  under  appointment  and  instructions  from  their  union  adds 
nothing  to  their  rights  and  privileges  as  affecting  third  persons.5* 
Such  acts  are  a  violation  of  the  rights  not  only  of  the  owner  of 
the  property  picketed  but  also  of  those  who  wish  to  continue  in  or 
to  enter  into  his  employment  "* — rights  which  are  just  as  important 
and  as  fully  protected  by  the  Constitution,  as  those  on  whose  be- 
half those  acts  are  committed.5"  The  owner  of  a  business  is  en- 
titled to  have  workmen  come  to  and  leave  his  place  of  business 
without  being  subjected  to  violence  or  threats  of  violence.  But  this 
is  not  the  extent  of  his  rights.  Any  course  of  conduct  upon  the 
part  of  others  which  deprives  or  substantially  affects  the  freedom 
of  mind  of  such  workmen  in  reaching  a  decision  to  remain  in  or 
enter  into  his  employ,  or  the  freedom  of  will  in  carrying  this  de- 
cision into  execution  is  an  unlawful  interference  with  such  owner's 
business.57  Likewise  workmen  in  employment  or  seeking  employ- 

80  Vegelahn    v    Guntner,    167    Mass.  M  Karges  Furniture  Co.  v  Amalga- 

92,  44  N.  E.  1077,  57  Am.  St.  Eep.  mated  Woodworkers '  Local  Union,  165 

443,  35  L.  E.  A.  722.  Ind.  421,  75  N.  E.  877,  2  L.  E.  A.  N. 

"Vegelahn   v    Guntner,    167    Mass.  S.  788. 

92,  44  N.  E.  1077;  57  Am.  St.  Eep.  « Vegelahn    v    Guntner,    167   Mass. 

443;  35  L.  E.  A.  722;  O'Neil  v  Be-  92,  44  N.  E.  1077,  57  Am.  St.  Eep.  443, 

hanna,  182  Pa.  St.  236,  37  Atl.  843,  -  35  L.  E.  A.  722 ;  Eureka  Foundry  Co. 

61  Am.  St.  Eep.  702,  38  L.  E.  A.  382.  v  Lehker,   13   Ohio  Dec.  N.  P.  398 ; 

82 Iron    Moulders'    Union    v    Allis-  Atchison  E.  Co.  v  Gee,  139  Fed.  582. 

Chalmers  Co.,  166  Fed.  45,  20  L.  E.  B6  Allis-Chalmers  Co.  v  Iron  Mould- 

A.  N.  S.  315.  ers'  Union,  150  Fed.  155. 

88  Allis-Chalmers  Co.  v  Iron  Mould-  87  Eureka  Foundry  Co.  v  Lehker,  13 

ers'  Union,  150  Fed.  155.  Ohio  Dec.  N.  P,  398. 
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ment  are  entitled  to  an  unobstructed  access  to  the  place  where  the 
work  is  to  be  done  over  the  streets  and  highways  by  which  it  is  to 
be  approached,88  without  being  subjected  to  molestation,  threats, 
violence  or  insults  of  any  kind,58  and  without  being  compelled 
against  their  will  to  listen  to  persuasion,80  and  this  right  is  not  at 
all  affected  by  assumed  peculiarities  of  the  conditions  attending 
the  struggles  of  men  in  the  economic  conflicts  between  laborers  and 
capitalists,  nor  by  any  considerations  of  public  policy  in  respect  to 
these  conflicts.*1  This  freedom  of  access  is  not  at  all  inconsistent 
with  any  right  the  strikers  have,  to  use  the  same  streets  and  high- 
ways for  the  lawful  conduct  and  maintenance  of  their  strike  by  in- 
tercepting any  one  going  to  work  in  their  place,  for  the  purpose 
of  peaceful  entreaty  and  argument  against  supplanting  them.69 

§.  163.  — Applications  of  rule  . 

Applying  these  principles,  it  has  been  held  that,  picketing  con- 
sisting in  keeping  two  men  in  front  of  a  person 's  place  of  business 
to  procure  workmen  not  to  continue  in  the  employment  or  to  accept 
employment,  who  at  times  went  further  than  simple  advice,  not  ob- 
truded beyond  the  point  where  the  other  person  was  willing  to 
listen,  and  used  in  connection  with  social  pressure,  threats  of  per- 
sonal injury  or  unlawful  harm,  has  under  such  circumstances  ele- 
ments of  intimidation  and  will  be  enjoined,  though  there  is  no  con- 
tract between  such  workmen  and  the  person  whose  store  is  picket- 
ed,68 and  an  injunction  has  been  granted  to  restrain  strikers  from 
picketing  the  plant  of  their  former  employer  and  gathering  in  the 
streets  in  groups,  or  in  front  of  his  shops,  and  calling  his  employees 
scabs  and  other  offensive  names,  and  threatening  them  with  personal 


88  American    Steel    &    Wire    Co.    v       so,  no  matter  how  peaceful  and  friend- 


Wire  Drawers',  etc.  Union,  90  Fed. 
608;  Union  Pac.  E.  Co.  v  Euef,  120 
Fed.  102. 

89  Goldfield  Consolidated  Miners 'Co. 
v  Goldfield  Miners'  Union,  159  Fed. 
500. 

80  Goldfield  Consolidated  Mines  Co. 
v  Goldfield  Miners'  Union,  159  Fed. 
500,  in  which  it  was  said:  " Pickets 
have  no  legal  right  to  insist  that  any 
non-union  man  shall  listen  to  their 
solicitations,  if  he  is  unwilling  to  do 


ly  such  solicitations  may  be ; "  Union 
Pac.  E.  Co.  v  Euef,  120  Fed.  102.  And 
see  Pope  Motor  Car  Co.  v  Keegan, 
150  Fed.  148. 

61  American  Steel  &  Wire  Co.  v  Wire 
Drawers',  etc.  Union,  90  Fed.  608. 

63  American  Steel  &  Wire  Co.  v 
Wire  Drawers'  etc.  Union,  90  Fed. 
608. 

^Vegelahn  v  Guntner,  167  Mass. 
92,  44  N.  E.  1077,  57  Am.  St.  Eep. 
443,  35  L.  E.  A.  722. 
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injury.64  In  another  case  it  appeared  that  defendants  were  mem- 
bers of  a  trade  union  of  tailors.  The  workmen  having  at  the  insti- 
gation of  the  union  struck  for  higher  wages  and  the  master  having 
employed  work  people,  men  and  women,  not  union  members,  de- 
fendants who  were  members  of  the  managing  committee  of  the 
union  caused  "pickets"  to  be  stationed  about  the  doors  of  such  em- 
ployers to  note  work  people  who  went  in  and  out,  to  deter  them 
from  continuing  in  such  employment  and  to  induce  them  to  join  the 
union.  Insulting  gestures  and  expressions  were  used  by  the  pick- 
ets to  the  non-union  men.  The  court  held  that  this  amounted  to 
intimidation,  molestation  and  obstruction  within  a  statute  making 
these  acts  an  offense.68 

§  164.  Picketing  accompanied  by  obstruction  of  premises  picketed. 

Picketing  accompanied  by  the  obstruction  of  access  to  the  prem- 
ises picketed  by  any  physical  means,  is  unlawful  and  may  be  en- 
joined.66 Such  obstruction  does  not  however  justify  the  employer 
in  committing  a  breach  of  the  peace  by  driving  rapidly  through  the 
crowd  to  disperse  it,  in  such  a  manner  as  endangers  the  lives  and 
limbs  of  those  in  the  way.  It  is  the  duty  of  officers  of  the  law  to 
compel  such  crowds  to  disperse,  and  the  employer  should  demand 
protection  from  them  instead  of  taking  the  law  into  his  own 
hands.67 

§  165.  Going  upon  premises  picketed. 

Pickets  have  no  right  to  go  upon  premises  picketed  for  the  pur- 
pose of  interfering  with  customers  and  the  continuance  of  such 
acts  may  be  enjoined.68 

§  166.  Picketing  for  purpose  of  procuring  breach  of  contract. 

If  the  purpose  of  maintaining  a  picket  is  to  procure  workmen  to 
break  their  contracts  of  employment,  it  will  be  unlawful  though 
conducted  in  a  peaceable  manner.69 


64  Beaton  v  Tarrant,  102  HI.  App.  "Foster  Brewing  Co.  v  Giblin,  14 
124.  Ohio  Dec.  N.  P.  305. 

65  Keg.  v  Druitt,  10  Cox  C.  C.  592.  "  Foster  v  Eetail  Clerks  Protective 
88 Foster  v  Retail  Clerks'  Interna-  Ass'n,  78  N.  Y.  Suppl.  860,  39  Misc. 

tional    Protective    Ass'n,    78    N.    Y.  48. 

Suppl.   860,   39   Misc.   48.     See   also  *W.  &  A.  Fletcher  Co.  v  Interna- 

Hoster  Brewing  Co.  v  Giblin,  14  Ohio  tional   Ass'n  of  Machinists,    (N.  J.) 

Dec.  N.  P.  305.  55  Atl.  1077. 
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§  167.  Picketing  in  aid  of  unlawful  strike. 

Where  the  strike  itself  is  for  an  unlawful  purpose,  as  for  in- 
stance to  injure  another's  business  without  pecuniary  benefit  to  the 
actors,  any  picketing,  even  though  of  a  peaceable  character  to  aid  the 
strike  by  persuading  workmen  to  quit  work  is  unlawful.70 

§  168.  View  that  all  picketing  is  unlawful. 

Although,  as  will  be  subsequently  shown,  the  weight  of  authority 
is  to  the  contrary,71  there  are  a  number  of  decisions  which  hold  that 
all  picketing  is  unlawful  and  will  be  enjoined.72  The  view  taken  is 
that  picketing  is  in  itself  an  act  of  intimidation,78  and  an  unwarrant- 
able interference  with  free  trade,  and  that  it  makes  no  difference 
in  effect  whether  the  pickets  are  stationed  a  few  feet  or  a  thousand 
feet  away  from  the  premises  picketed.74  In  one  case  it  was  said, 
"The  very  fact  of  establishing  a  picket  is  evidence  of  an  intention 
to  annoy,  embarrass,  and  intimidate  whether  physical  violence  is 
resorted  to  or  not.  There  have  been  a  few  cases  where  it  was  held 
that  picketing  by  a  labor  union,  of  a  place  of  business  is  not  neces- 
sarily unlawful  if  the  pickets  are  peaceful  and  well  behaved,  but  if 
the  watching  and  besetting  of  workmen  is  carried  to  such  a  length 
as  annoyance  to  them  or  their  employer  it  becomes  unlawful.  But 
manifestly  that  is  not  a  safe  rule  and  furnishes  no  fixed  standard 

70  W.    P.    Davis    Machinery    Co.    v  United    States. — Atchison,    etc.    E. 
Eobinson,   84   N.   Y.   Suppl.    837,   41       Co.  v  Gee,  139  Fed.  584. 

Misc.  329,  and  see  Eeg.  v  Rowlands,  See  also  Franklin  Union  v  People, 

5  Cox.  C.  C.  460,  17  Ad.  &  El.  N.  S.  220  111.  355,  77  N.  E.  176,  110  Am. 

671.  St.  Eep.  248,  4  L.  E.  A.  N.  S.  1001; 

71  See  Infra  the  sections  immediate-  Dayton  Mfg.  Co.  v  Metal  Polishers' 
ly  following.  Union,  11  Ohio  Dec.  845. 

7»CafcA>rnia.-Pierce  v  Stablemen's          73A'   K    Barnes   &   Co'    v   Cbicag° 
Union,  103  Pac.  323.  Typographical  Union,  232  111.  424,  83 

N.  E.  940,  14  L.  E.  A.  N.  S.   1018. 
Illinois. — A.  E.  Barnes  &  Co.  v  Chi-        .,  A*  *,•  -ort          n 

And  see  Atchison,  etc.  E.  Co.  v  Gee, 

cago    Typographical    Union,    232    111.       1on  ,-,  ,   KQO   KQA    .       ,  .  ,   .,  .  ' 

139  Fed.  582,  584,  in  which  it  was  said 
424,  83  N.  E.  940.  14  L.  E.  A.  N.  S.  ,  <  ™ 

'  that  "There  is  and  can  be  no  such 

thing  as  peaceful  picketing  any  more 

Michigan.— Beck  v  Eailway  Team-  than  there  can  ^e  chaste  vulgarity,  or 

sters'    Protective    Union,    118    Mich.  peaceful    mobbing    or    lawful    lynch- 

497,  77  N.  W.  13,  42  L.  E.  A.  407,  ^g.^ 

74  Am.  St.  Eep.  44.  7*Beck  v  Eailway  Teamsters'  Pro- 

New  Jersey. — George  Jonas  Glass  tective  Union,  118  Mich.  497,  77  N. 

Co.   v   Glass   Bottle   Blowers'   Ass'n,  W.  13,  74  Am.  St.  Eep.  421,  42  L.  E. 

72  N,  J.  Eq.  653,  60  Atl.  593.  A.  407. 
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of  what  is  lawful.  Any  picket  line  must  result  in  annoyance  both 
to  the  employer  and  the  workmen,  no  matter  what  is  said  or  done, 
and  to  say  that  the  court  is  to  determine  by  the  degree  of  annoyance 
whether  it  shall  be  stopped  or  not  would  furnish  no  guide,  but 
leave  the  question  to  the  individual  notions  or  bias  of  the  particular 
judge."  So  in  another  case  it  was  said  that  a  picket  in  its  very 
nature,  tends  to  accomplish,  and  is  designed  to  accomplish,  riots  and 
disturbances  of  the  peace.  ' '  It  tends  to,  and  is  designed  by  physical 
intimidation  to  drive  other  men  from  seeking  employment  in  the 
places  vacated  by  the  strikers.  It  tends,  and  is  designed  to  drive 
business  away  from  the  boycotted  place,  not  by  the  legitimate  meth- 
ods of  persuasion,  but  by  the  illegitimate,  means  of  physical  intimi- 
dation and  fear.  Crowds  naturally  collect;  disturbances  of  the 
peace  are  always  imminent,  and  of  frequent  occurrence.  Many 
peaceful  citizens,  men  and  women,  are  always  deterred  by  physical 
trepidation  from  entering  places  of  business  so  under  a  boycott  pa- 
trol. It  is  idle  to  split  hairs  upon  so  plain  a  proposition,  and  to 
say  that  the  picket  may  consist  of  nothing  more  than  a  single  indi- 
vidual peaceably  endeavoring  by  persuasion  to  prevent  customers 
from  entering  the  boycotted  place.  The  plain  facts  are  always  at 
variance  with  such  requirements  of  reason. ' ' 

§  169.  View  that  peaceful  picketing  is  lawful. — In  general. 

Although  as  was  shown,  there  are  some  decisions  which  hold  that 
all  picketing  is  unlawful,77  and  it  has  been  said  that  from  the  very 
nature  of  things  peaceful  picketing  is  of  rare  occurrence,78  and  "very 
much  of  an  illusion,"  r9  yet  the  view  taken  by  the  majority  of  de- 
cisions and  which  is  best  supported  by  reason  is  that  picketing  if 
not  conducted  in  such  numbers  as  will  of  itself  amount  to  intimida- 
tion,80 and  when  confined  to  the  seeking  of  information  such  as  the 
number  and  names  and  places  of  residence  of  those  at  work  or  seek- 
ing work  on  the  premises  against  which  the  strike  is  in  operation 
and  tc  the  use  of  peaceful  argument  and  entreaty  for  the  purpose  of 
procuring  such  workmen  to  support  the  strike  by  quitting  work  or 


75  A.   R.   Barnes   &   Co.   v   Chicago  w  Goldfield  Consolidated  Mines  Co. 

Typographical    Union,    232    111.    424,  v  Goldfield  Miners'  Union,  159  Fed. 

83  N.  E.  940,  14  L.  E.  A.  N.  S.  1018.  500. 

"Pierce      v      Stablemen's     Union,  n Allis- Chalmers  Co.  v  Iron  Mould- 

(Cal.)  103,  Pac.  323.  ers'  Union,  150  Fed.  135,  172. 

See  the  preceding  section.  w  See  the  following  section. 
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by  not  accepting  work  is  not  unlawful  and  will  furnish  no  ground 
for  injunction,81  or  an  action  at  law  for  damages.82  And  in  a  very  in- 
structive decision  of  the  Missouri  Supreme  Court,  it  was  held  that 
one  who  engages  in  picket  duty  at  a  public  street  corner  for  the 
purpose  of  persuading  others  not  to  take  the  places  of  striking  work- 
men, is  strictly  within  his  constitutional  rights,  where  he  does  not 
behave  in  a  disorderly  manner,  or  obstruct  the  street  or  interfere 
with  the  rights  of  others,  and  a  conviction  of  one  engaged  in  such 
acts  under  a  city  ordinance,  making  it  an  offense  to  "  lounge,  stand, 


81  Georgia. — Jones  v  E.  Van  Winkle 
Gin  &  Machine  Works,  131  Ga.  336, 
62  S.  E.  236,  27  Am.  St.  Eep.  235. 

Indiana. — Karges  Furniture  Co.  v 
Amalgamated  Woodworkers '  Union, 
165  Ind.  421,  75  N.  E.  877,  2  L.  E.  A. 
N.  S.  788. 

New  Jersey. — Cumberland  Glass 
Manufacturing  Company  v  Glass  Bot- 
tle Blowers '  Ass'n,  59  N.  J.  Eq. 
49,  46  Atl.  208;  W.  &  A.  Fletcher  Co. 
v  International  Ass'n  of  Machinists, 

55  Atl.  1077,  in  which  it  was  said  that 
the     proposition     that     workmen     on 
strike    cannot    maintain    pickets,    al- 
though merely  for  the  purpose  of  ob- 
taining such  information   as   can   be 
procured  by  the  use  of  the  eyes  and 
ears  without  violating  the  employer's 
right  to  the  free  enjoyment  of  a  free 
labor    market,    and    thereby    causing 
him  substantial  and  irreparable  dam- 
age is  untenable. 

New  York. — Jones  v  Maher,  116  N. 
Y.  Suppl.  180,  62  Misc.  388;  Searle 
Mfg.  Co.  v  Terry,  106  N.  Y.  Suppl. 
438,  56  Misc.  265;  Butterick  Pub.  Co. 
v  Typographical  Union,  100  N.  Y. 
Suppl.  292,  50  Misc.  1;  Sun  Printing 
&  Publishing  Co.  v  Delaney,  48  N.  Y. 
App.  Div.  523,  62  N.  Y.  Suppl.  750; 
Levy  v  Eosenstein,  66  N.  Y.  Suppl. 
101  (affirmed  in  67  N.  Y.  Suppl.  630, 

56  App.  Div.  618);   Foster  v  Eetail 
Clerks'  International  Protective  Asso- 
ciation, 78  N.  Y.  Suppl.  860,  39  Misc. 


48;  Krebs  v  Eosenstein,  66  N.  Y. 
Suppl.  42  (affirmed  in  67  N.  Y.  Suppl. 
385)  ;  Mills  v  United  States  Printing 
Co.,  91  N.  Y.  Suppl.  185,  99  App.  Div. 
605;  Eogers  v  Evarts,  17  N.  Y. 
Suppl.  264. 

Ohio. — Brown  Mfg.  Co.  v  Local 
Union  No.  6,  12  Ohio  Dec.  N.  P.  753 ; 
Eicard  Boiler  &  Engine  Co.  v  Benner, 
14  Ohio  Dec.  N.  P.  357;  Hoster  Brew- 
ing Co.  v  Giblin,  14  Ohio  Dec.  N.  P. 
305;  Standard  Tube,  etc.  Co.  v  Inter- 
national Union,  9  Ohio  Dec.  692;  Eu- 
reka Foundry  Co.  v  Lehker,  13  Ohio 
Dec.  N.  P.  398. 

Pennsylvania. — Morris  Eun  Coal 
Mining  Co.  v  Guy,  14  Pa.  Dist.  Eep. 
600. 

Virginia. — Everett-Waddey  Co.  v 
Eichmond  Typographical  Union,  105 
Va.  188,  53  S.  E.  273,  5  L.  E.  A.  N. 
S.  792. 

United  States. — Goldfield  Colsolida- 
ted  Mines  Co.  v  Goldfield  Miners'  Un- 
ion, 159  Fed.  500;  Allis-Chalmers  Co. 
v  Iron  Moulders'  Union  150  Fed.  155 
(affirmed  in  166  Fed.  45,  20  L.  E.  A. 
N.  S.  315);  Pope  Motor  Car  Co.  v 
Keegan,  150  Fed.  148. 

And  see  Christensen  v  Kellogg 
Switchboard  &  Supply  Co.  110  HI. 
App.  61. 

83  See  W.  &  A.  Fletcher  Co.  v  In- 
ternational Ass'n  of  Machinists,  (N. 
J.)  55  Atl.  1077. 
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or  loaf  around  or  about  or  at  street  corners"  was  set  aside  on  the 
ground  that  the  ordinance  was  unconstitutional  and  invalid,  as 
being  an  infringement  of  the  right  of  personal  liberty,  and  unreason- 
able and  oppressive.83  That  the  views  set  forth  in  this  section  are 
correct  does  not  admit  of  doubt.  Indeed  it  may  readily  be  seen  that 
the  right  almost  universally  conceded  to  striking  workmen  to  use 
peaceable  argument  and  persuasion  to  induce  other  workmen  to  aid 
them  in  their  strike,  might,  and  very  probably  would  be  most  ser- 
iously hampered  if  the  right  of  picketing  were  denied.  * '  The  right 
to  persuade  new  men  to  quit  or  decline  employment  is  of  little  worth 
unless  the  strikers  may  ascertain  who  are  the  men  that  their  late 
employer  has  persuaded  or  is  attempting  to  persuade  to  accept  em- 
ployment."84 While  it  is  true  that  in  the  guise  of  picketing  strikers 
may  obstruct  and  annoy  the  new  men  and  by  insult  and  menacing 
attitude  intimidate  them  as  effectually  as  by  physical  assault,  yet  it 
can  always  be  determined  from  the  evidence,  whether  the  efforts  of 
the  pickets  are  limited  to  getting  into  communication  with  the  new 
men  for  the  purpose  of  presenting  arguments  and  appeals  to  their 
free  judgment.85 

§  170.  Lawfulness  of  picketing  as  affected  by  numbers. 

While  as  already  shown  the  weight  of  authority  holds  that  pick- 
eting peacefully  conducted  for  the  purpose  of  obtaining  information 
and  using  peaceable  persuasion  is  lawful,88  and  a  reasonable  number 
of  strikers  or  their  sympathizers  may  at  any  one  time,  take  part  in 
picketing,81  nevertheless  the  mere  numbers  of  the  pickets  may  in 
itself  constitute  intimidation.88  Striking  workmen  or  their  sympa- 


88  St.  Louis  v  Gloner,  210  Mo.  502, 
109  S.  W.  30,  124  Am.  St.  Eep.  750. 

"Iron  Moulders'  Union  v  Allis- 
Chalmers  Co.,  166  Fed.  45,  51,  20  L. 
E.  A.  N.  S,  315. 

88 Iron  Moulders'  Union  v  Allis- 
Chalmers  Co.,  166  Fed.  45,  20  L.  E. 
A.  N.  S.,  315. 

88  See  the  preceding  section. 

"Searle  Mfg.  Co.  v  Terry,  106  N. 
Y.  Suppl.  438,  56  Misc.  265. 

88  Georgia. — Jones  v  E.  Van  Win- 
kle Gin  &  Machine  Works,  131  Ga. 
336,  62  S.  E.  236,  127  Am.  St.  Eep. 
235. 


Indiana. — Karges    v    Amalgamated  - 
Woodworkers'   Union,    165   Ind.   421, 
75  N.  E.  877,  2  L.  E.  A.  N.  S.  788. 

New  York. — Searle  Mfg.  Co.  v  Ter- 
ry, 106  N.  Y.  Suppl.  438,  56  Misc. 
265 ;  Eogers  v  Evarts,  17  N.  Y.  Suppl. 
264. 

Ohio. — Hoster  Brewing  Co.  v  Gib- 
lin,  14  Ohio  Dec.  N.  P.  305;  Brown 
Mfg.  Co.  v  Local  Union  No.  76,  12 
Ohio  Dec.  753  j  Standard  Tube,  etc. 
Co.  v  International  Union,  9  Ohio 
Dec.  692.  And  see  Brunsman  v  Ath- 
erton,  12  Ohio  Dec.  N.  P.  547. 

Pennsylvania. — Cook    v    Dolan,    19 
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thizers  have  not  the  right  as  pickets  or  otherwise  to  assemble  about 
places  where  workmen  employed  or  contemplating  employment, 
have  to  pass,  in  such  numbers  as  put  such  workmen  in  fear  of  bodily 
harm.88  The  mere  fact  that  large  numbers  of  pickets  are  so  dis- 
posed is  itself  a  show  of  force  and  an  act  of  intimidation  and  will 
be  enjoined.90  The  most  reprehensible  intimidation  may  exist  not 
only  without  violence  but  without  words  or  even  the  lifting  of  a 
finger.91  The  question  as  to  how  many  may  be  stationed  as  pickets 
without  amounting  to  such  a  show  of  force  as  to  constitute  intimida- 
tion is  one  of  some  difficulty,  yet  the  difficulty  of  applying  a  rule 
of  law  furnishes  no  reason  for  denying  its  existence.  The  term  in- 
timidation, it  has  been  said,  is  a  relative  one.92  What  might  intimi- 
date one  person  would  have  no  effect  on  another  because  all  are  not 
alike  strong  and  courageous;  yet  the  strong  and  the  weak,  the 
brave  and  the  timid  are  alike  entitled  to  the  protection  of  the  law.98 
The  stationing  of  one  picket  near  the  place  of  business  picketed  for 
purposes  of  obtaining  information  and  to  address  arguments  and 
persuasion  to  such  as  are  willing  to  listen  to  him  has  been  held  not 
unlawful,94  and  very  properly,  as  it  could  hardly  be  claimed  that  the 


Pa.  Co.  Ct.  401,  6  Pa.  Diat.  524.  And 
see  York  Mfg.  Co.  v  Oberdick,  25  Pa. 
Co.  Ct.  321. 

United  States. — Pope  Motor  Car 
Co.  v  Keegan,  150  Fed.  148;  Allis- 
Chalmers  Co.  v  Iron  Moulders'  Union, 
150  Fed.  155;  United  States  v  Kane, 
23  Fed.  748. 

89  Karges  Furniture  Co.  v  Amalga- 
mated Woodworkers'  Union,  165  Ind. 
421,  75  N.  E.  877,  2  L.  E.  A.  N.  S. 
788. 

90  Massachusetts. — Sherry  v  Perkins, 
147  Mass.  212,  17  N.  E.  307,  9  Am. 
St.  Eep.  689. 

New  York. — Butterick  Pub.  Co.  v 
Typographical  Union,  100  N.  Y. 
Suppl.  292,  50  Misc.  1. 

Ohio. — Brown  Mfg.  Co.  v  Local  Un- 
ion No.  76,  12  Ohio  Dec.  N.  P.  753. 

Pennsylvania. — York  Mfg.  Co.  v 
Oberdick,  25  Pa.  Co.  Ct.  321. 

United  States. — Goldfield  Consolida- 
ted Mines  Co.  v  Goldfield  Miners'  Un- 


ion, 159  Fed.  500;  Allis-Chalmers  Co. 
v  Iron  Moulders '  Union,  150  Fed.  155 ; 
Pope  Motor  Car  Co.  v  Keegan,  150 
Fed.  148;  Mackall  v  Eatchford,  82 
Fed.  41;  American  Steel  &  Wire  Co. 
v  Wire  Drawers',  etc.  Union,  90  Fed. 
608. 

91  Goldfield  Consolidated  Mines  Co. 
v  Goldfield  Miners'  Union,  159  Fed. 
500 ;  Allis-Chalmers  Co.  v  Iron  Mould- 
ers'  Union,  150  Fed.  181. 

99  Franklin  Union  v  People,  220  111. 
355,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001. 

88  Franklin  Union  v  People,  220  111. 
335,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001;  Searle 
Mfg.  Co.  v  Terry,  106  N.  Y.  Suppl. 
438,  56  Misc.  265;  American  Steel  & 
Wire  Co.  v  Wire  Drawers',  etc.  Union, 
90  Fed.  608. 

94  Eureka  Foundry  Co.  v  Lehker,  13 
Ohio  Dec.  N.  P.  398. 
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stationing  of  one  man  as  a  picket  amounted  to  a  display  of  force. 
It  has  also  been  held  that  the  picketing  or  patroling  the  streets  and 
railroad  property  near  complainant's  factory  by  striking  workmen 
without  organization  or  leadership  at  no  time  exceeding  six  or  eight 
in  number,  and  at  all  times  sober,  quiet  and  orderly,  and  not  doing 
or  saying  anything  further  than  to  inquire  of  laborers  what  they 
were  going  to  do,  and  inform  them  that  a  strike  was  in  progress  at 
the  factory,  is  not  calculated  to  intimidate,  coerce,  or  frighten  away 
any  man  who  desires  to  work  regardless  of  the  good  opinion  or  wish 
of  his  fellow-workmen  and  that  an  injunction  against  such  acts 
should  be  dissolved.95  So  it  has  been  held  that  the  placing  of  pickets 
in  groups  of  from  two  to  ten  men  at  the  entrances  of  a  factory,  who 
would  walk  with  the  employes  and  use  peaceable  persuasion  to  in- 
duce them  to  quit  their  employment  was  lawful.86  On  the  other 
hand,  the  stationing  of  pickets  in  numbers  of  thirty  to  one  hundred 
twice  a  day  at  a  place  where  workmen  have  to  pass,  is  in  itself  in- 
timidation.97 And  it  has  been  held  that  a  picket  consisting  of  a 
group  of  five  men  is  too  large,  the  court  stating  that  when  five  men 
argue  with  one,  that  is  a  show  of  power  as  distinguished  from  per- 
suasion; the  sense  of  power  takes  hold  of  the  five  men  while  the 
other  is  oppressed  by  fear.98  The  stationing  of  not  more  than  two 
men  as  pickets  in  any  one  place  would,  perhaps,  be  a  safe  rule  to 
avoid  transgression  of  the  law  against  intimidation  by  reason  of 
numbers  alone.  It  is  not  easy  to  see  why  it  should  be  objectionable 
in  point  of  law  for  strikers  to  station  two  men  of  peaceable  de- 
meanor near  the  premises  involved  in  the  trade  dispute,  or  at  some 
point  where  workmen  employed  or  seeking  employment  there  would 
pass  or  be  likely  to  pass,  in  order  to  obtain  or  convey  information  in 
regard  to  such  workmen,  or  to  use  legitimate  argument  and  persua- 
sion to  induce  them  to  aid  in  the  strike  by  quitting  or  refraining 
from  accepting  employment. 

§  171.  Picketing  with  consent  of  party  against  whom  it  is  designed 
to  operate. 

Where  the  owner  of  premises  picketed  offers  in  open  court  to  fur- 
nish to  the  union  to  which  the  strikers  belong  the  names  of  those 

95  Standard  Tube,  etc.  Co.  v  Inter-  <eT  Goldfield  Consolidated  Mines  Co. 
national  Union,  9  Ohio  Dec.  692.  v  Goldfield  Miners'  Union,  159  Fed. 

99  Eicard  Boiler  &  Engine  Co.  v  Ben-       500. 

ner,  14  Ohio  Dec.  N.  P.  375.  98  Allis-Chalmers  Co.  v  Iron  Mould- 

ers' Union,  150  Fed.  155. 
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working  for  him,  and  states  that  he  has  no  objection  to  one  picket 
addressing  them  in  a  peaceable  manner,  a  temporary  injunction  re- 
straining all  picketing  will  be  modified  so  as  to  permit  an  accept- 
ance of  this  offer." 

§172.  Picketing  designed  to  induce  customers  or  the  general  public 
not  to  bestow  patronage. 

While  the  stationing  of  pickets  in  proximity  to  a  man's  place  of 
business  and  the  use  of  peaceable  persuasion  to  induce  customers 
and  the  general  public  not  to  give  him  their  patronage  has  been  held 
lawful,1  it  is  well  settled  that  picketing  designed  for  this  purpose, 
which  is  accompanied  by  force,  violence,  threats,  intimidation,  or 
false  statements  is  both  unlawful,2  and  criminal.3  Those  who  con- 
spire to  do  such  acts  and  participate  in  them  are  indictable  for  crim- 
inal conspiracy,*  and  an  injunction  will  be  granted  to  prevent  the 
continuance  of  such  acts.5  Thus  it  has  been  held  that  picketing  one 's 
premises  for  the  purpose  of  intercepting  his  customers  and  the  dis- 
tribution of  circulars  containing  statements  wholly  false  as  to  his 
relations  with  his  employes,  with  the  avowed  intention  of  ruining 
his  business,  will  be  enjoined.'  A  statute  providing  that  no  combi- 
nation between  two  or  more  persons  to  do  or  procure  to  be  done  any 
act  in  contemplation  or  furtherance  of  any  trade  dispute  between 
employers  and  employes  shall  be  deemed  criminal,  nor  shall  those 
engaged  therein  be  indictable  or  otherwise  punishable  for  the  crime 
of  conspiracy,  if  such  act  committed  by  one  person  would  not  be 
punishable  as  a  crime,  nor  shall  any  restraining  order  or  injunction 

w  Eureka  Foundry  Co.  v  Lehker,  13  1079. 

Ohio  Dec.  N.  P.  398.  'State  v  Stockford,  77  Conn.  227, 

1  Foster  v   Eetail   Clerks'   Interna-  58  Atl.   769,   107  Am.   St.  Eep.   28; 
tional    Protective    Ass'n,    78    N.    Y.  People  v  Kostka,  4  N.  Y.   Cr.  Eep. 
Suppl.  860,  39  Misc.  48.  429. 

2  Goldberg,  Bo  wen  &  Co.  v  Stable-  *  People  v  Kostka,  4  N.  Y.  Cr.  Eep. 
mens'  Union,   149   Cal.  429,  86  Pac.  429. 

806,  117  Am.  St.  Eep.  145,  8  L.  E.  A  B  Goldberg,  Bowen  &  Co.  v  Stable- 

N.  S.  460;   Karges  Furniture  Co.   v  men's  Union,   149  Cal.  429,  86  Pac. 

Amalgamated    Woodworkers'    Union,  806,  117  Am.  St.  Eep.  145,  8  L.  E.  A. 

165  Ind.  421,  75  N.  E.  877,  2  L.  E.  N.  S.  460;  Mulholland  v  Waiters'  Lo- 

A.  N.  S.  788;  Beck  v  Eailway  Team-  cal  Union,  13  Ohio  Dec.  N.  P.  500. 

sters'    Protective    Union,    118    Mich.  "Beck  v  Eailway  Teamsters'  Pro- 

497,  77  N.  W.   13,  74  Am.  St.  Eep.  tective  Union,  118  Mich.  497,  77  N. 

421,  42  L.  E.  A.  407.    See  also  Jord-  W.  13,  74  Am.  St.  Eep.  421,  42  L.  E. 

ahl  v  Hayda,  1  Cal.  App.  696,  82  Pac.  A.  407. 
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be  issued  with  relation  thereto,  provided  nothing  in  the  act  shall  be 
construed  to  authorize  force  or  violence  or  threats  thereof,  does 
not  prohibit  an  injunction  against  acts  which  have  the  effect  of 
intimidating  plaintiff's  customers  resulting  in  the  withdrawal  of 
their  patronage.7  Even  if  the  statute  could  be  so  construed  it 
would,  to  that  extent,  be  void  because  violative  of  plaintiff's  con- 
stitutional right  to  acquire,  possess,  enjoy  and  protect  property.* 

§  173.  Purposes  for  which  picketing  permissible  under  English  leg- 
islation. 

Before  the  passage  of  the  Conspiracy  and  Protection  of  Property 
Act  of  1875,  the  law  as  to  peaceful  picketing  seems  to  have  been  on 
practically  the  same  footing  as  in  the  majority  of  American  juris- 
dictions.9 By  this  statute,  however,  it  was  provided  that  every  per- 
son who  shall  with  a  view  to  compel  any  other  person  to  abstain 
from  doing  or  to  do  any  act  which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal  au- 
thority watches  or  besets  the  house  or  other  place  where  such  per- 
son resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place,  shall  on  conviction  thereof  by  a 
court  of  summary  jurisdiction,  or  on  indictment  as  hereinafter  men- 
tioned, be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  be  imprisoned  for  a  term  not  exceeding  three  months, 
with  or  without  hard  labor.  Attending  at  or  near  the  house  or 
place  where  a  person  resides  or  works,  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  such  house  or  place,  in  order 
merely  to  obtain  or  communicate  information  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this  section.10  Under 
the  provisions  of  this  act  it  was  held  that  picketing  for  the  purpose 
of  persuading  or  otherwise  preventing  others  not  to  work  for  or  to 
accept  employment  from  an  employer  of  labor,  or  for  any  purpose 
except  to  give  or  obtain  information  is  unlawful.11  To  come  within 

T  Goldberg,  Bowen  &  Co.  v  Stable-  10  Conspiracy     and     Protection     of 

men's  Union,   149   Cal.  429,  86  Pac.  Property  Act  1875,  (38  &  39  Viet.  C. 

806,  117  Am.  St.  Eep.  145,  8L.B.A.  86,  §7.) 

N.  S.  460.  u  Lyons  v  Wilkins,    (1896)    1   Ch. 

•Goldberg,  Bowen  &  Co.  v.  Stable-  811,  65  L.  J.  Ch.  601,  74  L.  T.  358 

men's  Union,  149  Cal.  429,  86  Pac.  (affirmed  in  [1899]   1  Ch.  255,  68  L. 

806,  117  Am.  St.  Eep.  145,  8L.E.  A.  J.  Ch.  146,  79  L.  T.  709);  Charnock  v 

N.  S.  460.  Court,  (1899)  2  Ch.  35,  68  L.  J.  Ch. 

•  Eeg.  v  Druitt,  10  Cox  C.  C.  592.  550;  Walters  v  Green,   (1899)  2  Ch. 
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the  prohibition  of  the  statute  it  was  held  that  the  watching  or  beset- 
ting need  not  be  any  lengthened  watching,  but  might  be  for  a  short 
time  only;12  and  that  the  statute  is  not  limited  in  its  operation  to 
places  of  business  of  employers,  or  to  places  habitually  frequented 
by  workmen.  " Place"  includes  any  place  where  a  workman  hap- 
pens to  be  however  casually.  It  is  not  limited  to  places  ejusdem 
generis  with  places  of  business  or  residence,  but  includes  pub- 
lic places,  such  as  railway  stations  or  landing  stages.13.  The 
statute,  it  was  said,  is  designed  for  the  protection  of  employers  as 
well  as  workmen,1*  and  it  was  held  that  an  injunction  will  lie  at  the 
instance  of  an  employer  to  prevent  picketing  for  the  purpose  of  per- 
suading or  otherwise  preventing  persons  from  working  for  him, 
whether  the  picketing  be  put  in  operation  at  the  works  or  place  of 
business  of  the  employer  or  at  the  homes  of  the  workmen,"  or  at 
railway  stations  or  landing  stages.18  Even  aside  from  the  provisions 


696,  68  L.  J  Ch.  730,  81  L.  T.  151. 
Contra.  Wood  v  Operative  Printers 
Assistants  \  Society,  22  T.  L.  B.  327. 
In  this  case  it  appeared  that  defend- 
ants stationed  pickets  to  watch  plaint- 
iff's  printing  works  to  induce  plaint- 
iff's workmen  to  join  the  union  and 
then  to  determine  their  employment  by 
proper  notices,  the  object  being  to 
compel  plaintiffs  to  become  employ- 
ers of  union  men  and  to  abstain  from 
employing  non-union  men.  There  was 
no  evidence  that  the  pickets  asked  the 
men  to  break  their  contracts.  This 
was  carried  out  without  causing  vio- 
lence, or  obstruction  or  otherwise  a 
common  law  nuisance.  It  was  held 
not  an  offense  within  Protection  of 
Property  Act  1875  Sub-div.  4,  section 
7,  and  that  an  action  would  not  lie  in 
respect  thereof.  This  decision  is  con- 
trary to  the  plain  provisions  of  the 
statute. 

"Charnock  v  Court,  (1899)  2  Ch. 
35,  68  L.  J.  Ch.  550. 

"Charnock  v  Court,  (1899)  2  Ch. 
35,  68  L.  J.  Ch.  550. 

"Lyons  v  Wilkins,  (1899)  1  Ch. 
255,  68  L.  J.  Ch.  146,  79  L.  T.  709. 


"Lyons  v  Wilkins,  (1896)  1  Ch. 
811,  65  L.  J.  Ch.  601,  74  L.  T.  358 
(affirmed  in  [1899]  1  Ch.  255,  68  L. 
L.  Ch.  146,  79  L.  T.  709). 

"Charnock  v  Court,  (1899)  2  Ch. 
35,  68  L.  J.  Ch.  550.  In  this  case,  it 
appeared  that  during  the  pendency  of 
a  strike,  two  agents  of  a  trade  union 
attended  a  landing  stage  to  await  the 
arrival  of  a  steamer  containing  work- 
men imported  by  the  masters  from 
Ireland  to  replace  the  men  on  strike, 
and  on  the  arrival  of  the  steamer  in- 
formed the  Irish  workmen  of  the 
strike,  and  offered  to  pay  their  ex- 
penses if  they  would  go  elsewhere  to 
work.  It  was  held  that  the  attendance 
at  the  landing  stage  was  with  a  view 
to  compel  the  masters  to  conduct  their 
business  in  accordance  with  the  re- 
quirements of  the  men  and  was  not  in 
order  merely  to  communicate  informa- 
tion ;  that  it  was  a  besetting  or  watch- 
ing within  subs  4  of  s  7  of  the  Con- 
spiracy and  Protection  of  Property 
Act  1875  and  an  interlocutory  injunc- 
tion was  granted  against  the  officers 
of  the  union. 
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of  the  statute  it  was  said  that  the  watching  or  besetting  therein  pro- 
hibited is  a  nuisance  at  common  law,  which  a  court  of  equity  will 
enjoin.17  And  it  was  held  that  persons  who  conspire  illegally  to 
watch  and  beset  a  place  with  a  view  of  persuading  workmen  not  to 
work,  or  to  cease  working  for  a  person  may  be  sued  for  damages 
jointly  in  one  action.18  A  very  recent  statute  however  has  greatly 
modified  the  law  in  respect  of  picketing,  provided  for  by  Section  7 
of  the  ' '  Conspiracy  and  Protection  of  Property  Act. '  '  By  this  later 
statute,  entitled  an  "Act  to  Provide  for  the  regulation  of  Trade 
Unions  and  Trade  Disputes."  (Enacted  Dec.  21,  1906), 18  that  part 
of  Section  7,  beginning  with  the  words  "attending  at  or  near,"  and 
ending  with  the  close  of  the  section  is  repealed,  and  it  is  provided  by 
Section  2  of  the  later  statute  that  * l  it  shall  be  lawful  for  one  or  more 
persons  acting  in  their  own  behalf  or  on  behalf  of  a  trade  union 
or  an  individual  employer  or  firm  in  contemplation  or  furtherance 
of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place  where  a 
person  resides  or  works  or  carries  on  business,  or  happens  to  be,  if 
they  so  attend  merely  for  the  purpose  of  peaceably  obtaining  or 
communicating  information,  or  of  peacefully  persuading  any  per- 
son to  work  or  abstain  from  working.  This  statute  might  well  be 
termed  a  codification  of  the  law  relating  to  peaceful  picketing  as 
laid  down  by  a  majority  of  the  American  Courts. 

§  174.  Protection  by  injunction  of  right  of  union  to  employ  pickets 
in  aid  of  strike. 

The  right  of  a  voluntary  association,  engaged  in  supporting  a 
strike,  but  which  is  not  conducting  a  business  or  trade  of  any  kind 
to  freedom  in  the  labor  market,  so  that  the  association  can  readily 
employ  pickets  and  other  agents  in  carrying  on  its  industrial  war- 
fare, is  not  a  proper  subject  of  protection  by  means  of  an  injunc- 
tion. The  association  has  no  direct  interest  in  the  dispute  and  the 
only  rights  which  a  court  of  equity  will  protect  by  an  injunction  in 
a  proper  case,  in  a  trade  dispute  between  the  employer  and  employes 
are  the  rights  of  the  two  parties  directly  interested  in  the  conflict, 
the  employers  and  the  employes — the  right  of  the  one  to  employ, 
and  the  right  of  the  other  to  be  employed ;  the  right  of  both  to  have 
a  free  labor  market  upon  which  the  opportunity  to  make  money  and 

"Lyons   v   Wilkins,    (1899)    1   Ch.       696,  68  L.  J.  Ch.  730,  81  L.  T.  151. 
255,  68  L.  J.  Ch.  146,  79  L.  T.  709.  19  Law  Eeports  Statutes  1906,  6  Ed- 

18  Walters   v   Green,    (1899)    2    Ch.      ward  VII,  ch.  47. 
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make  a  living  depend.  Here  the  parties  directly  interested  are  the 
striking  workmen  on  one  side,  and  their  former  employer  and  others 
in  combination  with  him  on  the  other,  whom  the  bill  charges  with 
interference  with  pickets  by  violence,  intimidation,  and  other  un- 
lawful methods.20 

§  175.  Liability  of  union  for  acts  of  pickets. 

Notwithstanding  a  union  may  counsel  its  pickets  not  to  use  vio- 
lence or  intimidation,  or  lawlessness  of  any  kind,  yet,  if  after  knowl- 
edge of  the  commission  of  such  acts  by  its  pickets,  it  continues  its 
supervision  of  the  strike  and  accepts  the  benefits  of  such  terrorism, 
it  must  be  deemed  a  party  to  the  conspiracy.21  And  where  for  a 
long  time  the  conduct  of  strikers  and  pickets  towards  complainant's 
workmen  is  openly  and  notoriously  abusive,  local  unions  to  which 
the  strikers  and  pickets  belonged,  who  supported  the  strike  by  pay- 
ment of  strike  benefits  to  the  strikers,  and  who  sustained  the  picket- 
ing by  pecuniary  support  must  be  deemed  to  have  aided  and  abetted 
in  the  unlawful  conduct,  and  an  injunction  will  run  against  such 
unions  as  well  as  the  strikers  and  pickets  to  restrain  the  contin- 
uance of  the  unlawful  acts.23 

20  Atkins  v  W.  &  A.  Fletcher  Co.,  500 ;  and  see  Union  Pac.  B.  Co.  v  Euef, 

65  N.  J.  Eq.  658,  55  Atl.  1074.  120  Fed.  102. 

aiGoldfield  Consolidated  Mines  Co.  ^  Jones  v  Maher,  116  N.  Y.  Suppl. 

v  Goldfield  Miners'  Union,  159  Fed.  180,  62  Misc.  388. 
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§  176.  Introductory  statement. 

It  is  the  purpose  of  this  chapter  to  consider  the  liability,  civil 
and  criminal  of  combinations  of  workingmen  or  the  officers  of  their 
unions  for  obstruction  and  restraint  of  interstate  commerce.  This 
will  include  a  discussion  of  suits  and  prosecutions  based  on  fed- 
eral legislation  popularly  known  as  the  "Anti-Trust  Act"  and  the 
"Interstate  Commerce  Act/'  and  on  Eev.  St.  U.  S.  §5440  making 
it  a  punishable  offense  to  conspire  to  commit  an  offense  against  the 
United  States,  and  will  also  include  a  discussion  of  the  restraint 
of  such  combinations  by  the  federal  government  under  general 
powers  conferred  by  the  Constitution  and  put  into  exercise  by 
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legislation.  In  a  famous  case  decided  in  the  United  States  Supreme 
Court  it  was  said : ' '  It  is  curious  to  note  the  fact  that  in  a  large  por- 
tion of  the  cases  in  respect  to  interstate  commerce  brought  to  this 
court  the  question  presented  was  of  the  validity  of  state  legislation 
in  its  bearing  upon  interstate  commerce,  and  the  uniform  course 
of  decision  has  been  to  declare  that  it  is  not  within  the  competency 
of  a  state  to  legislate  in  such  a  manner  as  to  obstruct  interstate 
commerce.  If  a  state,  with  its  recognized  powers  of  sovereignty, 
is  impotent  to  obstruct  interstate  commerce,  can  it  be  that  any  mere 
voluntary  association  of  individuals  within  the  limits  of  that  state 
has  a  power  which  the  state  itself  does  not  possess?"  This  state- 
ment is  quoted  in  a  subsequent  decision  of  that  court  where  it  is 
said  that ' l  the  question  answers  itself. ' ' 

§.  177.  Definition  of  terms  used  in  connection  with  subjects  dis- 
cussed. 

Trade  is  the  exchange  of  commodities  for  other  commodities  or 
for  money ;  the  business  of  buying  and  selling ;  dealing  by  way  of 
sale  or  exchange.25  In  its  general  sense  it  comprehends  every  species 
of  exchange  or  dealing,  but  its  chief  use  is  "to  denote  the  barter 
or  purchase  and  sale  of  goods,  wares,  and  merchandise,  either  by 
wholesale  or  retail."  "Commerce"  is  not  synonomous  with 
"trade"  but  has  a  broader  meaning.27  "It  is  a  term  of  the  largest 
import.  It  comprehends  intercourse  for  the  purpose  of  trade  in 
any  and  all  its  forms  including  transportation,  purchase,  sale,  and 
exchange  of  commodities,  between  the  citizens  of  one  country  and 
the  citizens  of  other  countries  and  between  the  citizens  of  different 

Gross  References.  Act,    to    recover    three-fold    damages 

For  right  to  strike  in  general,  see  for  violation  of  act  by  boycott,  see 

Supra     Chapter     IV,     STRIKES.     For  Appendix  form  No.  11. 

law  relating  to  boycotts  generally  see  » In  Be  Debs,  158  U  S.  564,  15  Sup. 

Supra   Chapters   VII,    IX,    BOYCOTTS  Ct.  900,  39  L.  ed.  1092. 

OP    CAPITAL    AND    THE    SUBSTANTIVE  24  Loewe  v  Lawler,  208  U.  S.  274, 

LAW   RELATING  THERETO,   BOYCOTTS   OF        28  Slip.   Ct.  301,  52  L.  ed.  488. 

LABOR.     For  right  of  union  to  compel          25  United   States   v   Debs,    64    Fed. 

its  members  to  strike  or  withhold  pa-       723. 

tronage  see  Supra  Chapter  XI,  EXER-          26  United  States  v  Cassidy,  67  Fed. 

CISE      BY       UNION      OF      DISCIPLINARY        727. 

MEASURES  AGAINST  ITS   MEMBERS   AS  2T  Gibbons  v  Ogden,  9   Wheat    (U. 

AFFECTING  RIGHTS  OF  THIRD  PERSONS.  S.)    1,  6  L.  ed.  23;   United  States  v 

For    form    of    complaint   based    on  Cassidy,  67  Fed.  727;   United  States 

Section  7  of  the  Sherman  Anti-Trust  v  Debs,  64  Fed.  723. 


§  177]        INTERFERENCE  WITH  INTERSTATE  COMMERCE.  245 

States."28  The  agencies  and  subject  matter  of  interstate  commerce 
consist  of  anything  which  is  designed  to  be  transported  for  com- 
mercial purposes  from  one  state  to  another,  and  is  usually  in  transit, 
and  any  passenger  who  is  actually  engaged  in  any  such  interstate 
commercial  transaction,  and  any  car  or  carriage  actually  transport- 
ing or  engaged  in  transporting  such  passenger  or  thing.28  Pullman 
cars  in  use  upon  the  roads  are  instrumentalities  of  commerce.30 

§  178.  Liability  under  the  Anti-trust  Act. — Provisions  of  the  Act. 

The  provisions  of  the  Sherman  Anti-trust  Act,  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restrains  and  mo- 
nopolies, '  '31  in  so-far  as  they  are  pertinent  to  this  discussion  are  here 
set  out  and  are  as  follows:  "Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  several  states,  or  with  foreign  nations,  is  here- 
by declared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court/' 

"Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court." 

'The  several  circuit  courts  of  the  United  States  are  hereby  in- 
vested with  jurisdiction  to  prevent  and  restrain  violations  of  this 
act ;  and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direction  of 
the  attorney  general,  to  institute  proceedings  in  equity  to  prevent 


28  Commerce  7   Cyc  412;   Welton  v  wln  Ee  Charge  to  Grand  Jury,  62 

Missouri,  91  U.  S.  275,  23  L.  ed  347;  Fed.  828. 

Mobile  v  Kimball,  102  U.  S.  691,  702  *  United  States  v  Cassidy,  67  Fed. 

26  L.  ed.  238;  Gloucester  Ferry  Co.  v  727;   United  States  v  Debs,  64  Fed. 

Pennsylvania,  114  U.  S.  203,  5  Sup.  763. 

Ct.  826 ;  United  States  v  Cassidy,  67  31  Act  July  2nd,  1890,  Sections  1,  2, 

Fed.  727.  4,  7  (Stat.  at  L.  209). 
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and  restrain  such  violations.  Such  proceedings  may  be  by  way  of 
petition  setting  forth  the  case  and  praying  that  such  violations  shall 
be  enjoined  or  otherwise  prohibited."  "When  the  parties  com- 
plained of  shall  have  been  duly  notified  of  such  petition  the  court 
shall  proceed,  as  soon  as  may  be,  to  the  hearing  and  determination 
of  the  case ;  and  pending  such  petition  and  before  final  decree,  the 
court  may  at  any  time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  in  the  premises. ' ' 

* '  Any  person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  unlawful  by  this  act  may  sue  therefor  in  any  circuit  court 
of  the  United  States  in  the  district  in  which  the  defendant  resides 
or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  three-fold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

§  179.  — Statute  applicable  to  combinations  of  labor  as  well  as 
capital. 

There  has  been  some  slight  divergence  of  opinion  as  to  the  com- 
binations or  conspiracies  which  this  act  includes.  In  one  of  the 
first  cases,  in  which  the  statute  came  before  the  courts  for  con- 
struction, it  was  held  that  in  order  to  render  a  combination  amen- 
able to  its  provisions  it  must  appear  that  it  was  in  restraint  of  trade 
by  engrossing  or  monopolizing  or  grasping  the  market ;  and  that  the 
statute  has  no  application  to  a  combination  of  workmen  to  restrain 
interstate  commerce.82  None  of  the  other  lower  federal  courts,  how- 
ever, coincided  in  this  view.  While  conceding  that  the  primary 
object  of  the  statute  was,  undoubtedly,  to  prevent  the  destruction 
of  legitimate  and  healthy  commerce  by  individuals,  corporations, 
and  trusts,  grasping,  engrossing,  and  monopolizing  the  markets  for 
commodities,  these  courts  held  that  its  provisions  are  broad  enough 
to  reach  a  combination  or  conspiracy  that  would  interrupt  the 
transportation  of  such  commodities  and  persons  from  one  state 
to  another,  and  that  they  apply  with  equal  force  whether  the  com- 
bination is  of  capital  or  labor.83  The  rule  stated  more  broadly  is 

32  United  States  v  Patterson,  55  Fed.  United  States  v  Debs,  64  Fed.  724 ; 

605.  United  States  v  Cassidy,  67  Fed.  727 ; 

88  United  States  v  Workingmen  's  United  States  v  Elliott,  64  Fed.  27; 

Amalgamated  Council,  54  Fed.  995,  26  Thomas  v  Cincinnati,  etc.  B.  Co.,  62 

L.  B.  A.  158,  4  Inters.  Com.  Bep.  831;  Fed.  803,  4  Inters.  Com.  Bep.  788; 
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that  combinations  are  condemned,  not  only  when  they  take  the  form 
of  trusts,  but  in  whatever  form  found  if  they  be  in  restraint  of 
trade.84  The  view  taken  by  these  decisions  was  approved  in  a  very 
recent  decision  of  the  Supreme  Court  of  the  United  States,  in 
which  it  was  held  that  the  statute  makes  no  distinction  between 
classes,  but  makes  illegal  "every"  contract,  combination,  or  con- 
spiracy in  restraint  of  trade  among  the  several  States,  and  that  the 
fact  that  the  parties  to  the  combination  were  laborers  and  not  them- 
selves engaged  in  interstate  commerce  does  not  render  the  statute 
inapplicable.35  In  support  of  this  view  the  court  said  that  "the 
records  of  Congress  show  that  several  efforts  were  made  to  exempt 
by  legislation,  organizations  of  farmers,  and  laborers  from  the 
operation  of  the  Act,  and  that  all  these  efforts  failed,  so  that  the 
Act  remained  as  we  have  it  before  us,"38  and  quoted  with  approval 
the  following  extract  from  a  lower  court  opinion : ' '  The  congression- 
al debates  show  that  the  statute  had  its  origin  in  the  evils  of  massed 
capital;  but  when  the  Congress  came  to  formulate  the  prohibition, 
which  is  the  yardstick  for  measuring  the  plaintiff's  right  to  the 
injunction,  it  explained  it  in  these  words :  '  Every  contract,  or  com- 
bination in  the  form  of  trust,  or  otherwise  in  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations  is  hereby 
declared  to  be  illegal. '  The  subject  had  so  broadened  in  the  minds 
of  the  legislators  that  the  source  of  the  evil  was  not  regarded  as 
material  and  the  evil  in  its  entirety  is  dealt  with.  They  made  the 
interdiction  include  combinations  of  labor  as  well  as  of  capital;  in 
fact  all  combinations  in  restraint  of  trade  without  reference  to  the 


United  States  v  Agler,  62  Fed.  824 ;  otherwise  it  seems  to  me  would  be  suf- 
United  States  v  Elliott,  62  Fed.  801.  ficiently  clear,  that  the  word  "con- 
See  also  Waterhouse  v  Comer,  55  Fed.  spiracy"  should  be  interpreted  inde- 
149.  pendently  of  the  preceding  words.  It 

«  United  States  v  Debs,  64  Fed.  724,  is  hard1^  to  be  believed  that  the  w°rds 

747,  in  which  it  was  said:   -That  is  'or  otherwise'  were  used  simply  for 

the  effect  of  the  words 'or  otherwise/  the    PurP°se    of    Siving    fuller    se°Pe 

"  (as  used  in  section  1).     It  may  be  to  the  ant^edent  words  'contract'  and 

that  those  words  should  be  deemed  to  Combination'   and  then   'conspiracy' 

include  only  forms  of  like  character,  added  merel?  for  the  same  Purpose." 
—that  is  to  say,  some  form  of  con-  85Loewe  v  Lawlor,  208  U.  S.  274, 

tract  as  distinguished  from  tort;  but,  28  SuP-  ct-  EeP-  301>  52  L-  ed.  488. 
if  that  be  so,  it  only  emphasizes  and          38  Loewe  v  Lawlor,  208  U.  S.  274,  28 

makes  imperative  the  inference,  which  Sup.  Ct.  301,  52  L.  ed.  488. 
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character  of  the  persons  who  entered  into  them."  Even  if  the 
statutes  under  consideration  attempted  to  exclude  from  their  ope- 
ration, combinations  of  workmen  they  would  most  probably  be  held 
unconstitutional  as  discriminating  in  favor  of  such  combinations. 
It  has  been  held  that  the  Illinois  anti-trust  act  containing  a  proviso 
' '  that  in  the  mining,  manufacture  or  production  of  articles  of  mer- 
chandise, the  cost  of  which  is  mainly  made  up  of  wages,  it  shall  not 
be  lawful  for  persons,  firms  or  corporations  doing  business  in  this 
state  to  enter  into  joint  arrangements  of  any  sort,  the  principal  ob 
ject  or  effect  of  which  is  to  maintain  or  increase  wages,"  is  uncon- 
stitutional, and  void,  as  being  an  unlawful  discrimination  in  favor 
of  the  persons  sought  to  be  exempted  thereby,88  and  that  the  Ne- 
braska anti-trust  act  which  expressly  excepts  from  its  provisions  all 
assemblies  and  associations  of  workmen  is  void,  for  the  same  reason. 
In  this  last  decision  it  was  said:  'On  one  side,  by  this  legislation, 
we  have  organized  labor.  Those  men  are  not  amenable  to  the  stat- 
ute. On  the  other  side  we  have  men  who  do  not  belong  to  organ- 
ized labor, — farmers,  merchants,  professional  men,  laborers,  as  well 
as  all  others.  They  are  amenable,  and  by  this  statute  that  is  called 
"equal  protection."  I  do  not  believe  it.  *  *  *  "Dozens  of  statutes 
have  been  held  invalid  by  appellate  courts  which  sought  to  make  it 
invalid  for  one  class  of  men  to  do  one  thing  and  lawful  for  other 
men,  practically  under  the  same  circumstances,  to  do  another,  but 
like  thing."88 

§  180.  — Combination  need  not  be  illegal  at  common  law. 

In  order  to  bring  a  combination  within  the  prohibition  of  the 
statute  it  is  not  necessary  that  it  should  be  an  unlawful  restraint 
of  trade  at  common  law.  The  statute  has  a  broader  application  than 
the  prohibition  of  restraints  of  trade  unlawful  at  common  law/0 
The  act  prohibits  any  combination  whatever  to  secure  action  which 
essentially  obstructs  the  free  flow  of  commerce  between  the  states, 

87  United  States  v  Workingmen  's  as  sustaining  this  view,  United  States 

Amalgamated  Council,  54  Fed.  994,  26  v  Trans-'Missouri  Freight  Ass'n,  166 

L.  E.  A.  158,  4  Inters.  Com.  Eep.  831.  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 

38  People  v  Butler  St.  Foundry,  etc.  Ct.  Kep.  540 ; ;  United  States  v  Joint 

Co.  201  HI.  236,  66  N.  E.  349.  Traffic  Ass'n,  171  U.  S.  505,  43  L.  ed. 

89  Niagara  Fire  Insurance  Co.  v  Cor-  259,  19  Sup.  Ct.  Eep.  25 ;  Northern 

nell,  62  Fed.  816,  825.  Securities  Co.  v  United  States,  193 

*°  Loewe  v  Lawlor,  208  U.  S.  274,  28  U.  S.  197,  49  L.  ed.  679,  24  Sup.  Ct. 

Sup.  Ct.  301,  52  L.  ed.  488.  And  see  Eep.  436. 
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or  restricts,  in  that  regard,  the  liberty  of  a  trader  to  engage  in 
business." 

§  181.  — Injury  to  intrastate  as  well  as  interstate  commerce  as  af- 
fecting liability. 

The  fact  that  the  restraint  agreed  on  or  executed  by  a  combina- 
tion of  workingmen  may  operate  to  destroy  intrastate  as  well  as 
interstate  commerce  does  not  take  the  combination  out  of  the  opera- 
tion of  the  statute.  Although  some  of  the  means,  whereby  the  inter- 
state traffic  was  to  be  destroyed  were  acts  within  a  state  and  some 
of  them  were  in  themselves,  as  a  part  of  their  obvious  purpose  and 
effect  beyond  the  scope  of  Federal  authority,  still  the  acts  must  be 
considered  as  a  whole,  and  the  plan  is  open  to  condemnation  not- 
withstanding a  neglible  amount  of  intrastate  business  might  be  af- 
fected in  carrying  it  out.4" 

§  182.  — Actual  physical  obstruction  of  transportation  not  an  ele- 
ment of  liability. 

If  the  purposes  of  a  combination  of  workingmen  are  to  prevent 
any  interstate  transportation  at  all,  the  fact  that  the  means  operated 
at  one  end  before  physical  transportation  commenced,  and  at  the 
other  end  after  the  physical  transportation  had  ended  is  immaterial. 
Physical  obstruction  of  transportation  is  not  necessary  to  bring  the 
combination  within  the  prohibition  of  the  statute.*8 

§  183.  — Action  for  damages.** 

State  courts  have  no  jurisdiction  of  an  action  based  on  the  Anti- 
trust Act,  to  recover  treble  damages  provided  for  thereby.  Juris- 
diction of  such  actions  is  in  the  federal  courts  alone.*5  The  first  case 
to  reach  the  Supreme  Court,  in  which  a  recovery  of  damages  against 
a  labor  combination  under  the  provisions  of  this  statute  was  sought 
was  decided  in  1908,"  and  the  decision  is  one  of  the  most  important 
which  has  been  rendered  in  recent  times.  Applying  the  principles 

41  Loewe  v  Lawlor,  208  IT.  S.  274,  28          **  Tor  form  of  complaint  based  on 
Sup.  Ct.  301,  52  L.  ed.  488.  section  7  of  the  Sherman  Anti-trust 

Act,  to  recover  three-fold  damages  for 

,.VT  '„  '  2°8      ,       274>      ™lati°n  °f  act  by  boycott,  ™  *V 

28  Sup.  Ct.  Eep.  301,  52  L.  ed.  488.          ^^  fom  No    ^ 

48  Loewe  v  Lawlor,  208  U.  S.  274,  28          «  Loewe  v  Lawlor,  130  Fed.  563. 
Sup.  Ct.  301,  52  L.  ed.  488.    See  also          "Loewe  v  Lawlor,  (The  Eat  Cases') 

Montague  &  Co.  v  Lowry,  193  U.  S.  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L. 

38,  48  L.  ed.  608,  24  Sup.  Ct.  307.  ed.  488,   (reversing  148  Fed.  924). 
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stated  in  the  preceding  sections,  the  holding  was  in  effect  that  where 
on  refusal  of  a  manufacturer  to  unionize  his  plant,  members  of  sev- 
eral vast  labor  associations  having  local  branches  in  every  state 
where  the  manufacturer  sells  his  goods,  enter  into  a  combination  the 
purpose  of  which  is  to  restrain  and  destroy  trade  and  commerce  be- 
tween such  manufacturer  and  customers  in  other  states,  and  the 
means  to  be  used  to  effect  this  purpose  are  coercion  and  threats  to 
procure  a  strike  of  all  his  employes,  and  also  threats  to  boycott  such 
customers  if  they  buy  the  manufacturer's  goods,  such  combination 
is  within  the  prohibition  of  section  1  of  the  act,  and  where  such 
conspiracy  is  executed  and  results  in  damage  to  the  manufacturer, 
he  is  by  the  terms  of  section  7  entitled  to  recover  three  times  the 
amount  of  damage  sustained. 

§  184.  — Injunctions. — Power  of  federal  courts  to  issue. 

Under  and  by  virtue  of  the  provisions  of  the  anti-trust  act,47  the 
federal  circuit  courts  have  jurisdiction  to  restrain  interference  with 
interstate  commerce  by  injunction,48  and  may  at  any  time  make 
such  restraining  order  as  shall  be  deemed  just.48  The  power  of 
Congress  to  pass  statutes  of  this  character  is  undoubted.  This,  it 
may  do,  in  the  exercise  of  its  constitutional  jurisdiction  of  the 
whole  subject  of  interstate  commerce.  It  is  as  competent  for 
Congress  to  provide  a  civil  remedy  for  prevention  as  it  is  to  pro- 
vide for  punishment  in  a  criminal  proceeding  for  the  unlawful  con- 
spiracy entered  upon  or  consummated.50  The  power  conferred  is  not 
an  unwarranted  invasion  of  the  right  to  trial  by  jury.  The  juris- 
diction in  equity  though  given  in  broad  and  general  terms  will  be 
deemed  to  be  limited  so  as  not  to  extend  to  a  case  which  is  not  of 
equitable  cognizance.81 

§  185. Who  may  maintain  bill  for  injunction. 

A  bill  to  enjoin  a  combination  of  workmen  from  a  violation  of 
the  provisions  of  the  act  may,  of  course,  be  brought  by  the  United 
States ; M  but  a  person  injured  by  a  violation  of  the  provisions 

i7Act  July  2nd,  1890,  Section  2.  27.     See  also  United  States  v  Debs, 

48  United  States  v  Debs,  64  Fed.  724 ;  64  Fed.  724. 

United  States  v  Agler,  62  Fed.  824;  "United  States  v  Debs,  64  Fed.  724. 

United  States  v  Elliott,  64  Fed.  27.  K  United  States  v  Elliott,  62  Fed. 

"United  States  v  Elliott,  64  Fed.  801  (affirmed  in  64  Fed.  27);  United 

27.  States  v  Debs,  64  Fed.  124;   United 

60  United  States  v  Elliott,  64  Fed.  States  v  Workingmen 'a  Amalgamated 
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thereof  cannot  sue  for  an  injunction  thereunder.  The  injunctive 
relief  is  available  to  the  government  only.  An  individual  can  only 
sue  for  three-fold  damages.58 

§  186. Lawfulness  of  labor  unions  no  ground  to  deny  injunc- 
tion. 

The  fact  that  labor  organizations  made  defendants  to  a  bill 
seeking  to  enjoin  them  from  the  commission  of  acts  resulting  in  an 
interruption  of  interstate  commerce  are  in  their  origin  and  pur- 
poses innocent  and  lawful,  constitutes  no  ground  for  denying  the 
injunction,  when  the  unlawfulness  of  their  acts  is  established. 
Associations  of  men  like  individuals,  no  matter  how  worthy  their 
general  character  may  be,  when  charged  with  unlawful  combina- 
tions which  are  proved  cannot  escape  liability  on  the  ground  of  their 
commendable  general  character.5* 

§  187. Cessation  of  acts  before  hearing  as  ground  for  refusing 

injunction. 

The  fact  that  violence  and  intimidation  used  for  the  purpose  of 
preventing  workingmen  from  continuing  in  or  entering  into  em- 
ployment and  resulting  in  an  interruption  of  interstate  commerce 
has  ceased  and  that  labor  has  been  resumed  throughout  all  branches 
of  business  pending  the  filing  of  the  bill  and  the  hearing,  is  no 
ground  for  denying  an  injunction,  and  this  is  especially  true  where 
there  has  been  no  disclaimer  of  the  right  to  do  the  acts  complained 
of.  The  question  as  to  the  maintenance  of  a  bill  and  the  granting 
of  relief  to  a  complainant  is  to  be  determined  by  the  status  existing 
at  the  time  of  the  filing  of  the  bill.55 

§  188. Criminality  of  acts  no  ground  for  denying  injunction. 

It  is  no  ground  to  deny  an  injunction  against  acts  in  violation  of 
the  statute,  that  such  acts  are  criminal.  Where  parties  threaten  to 

Council,    54   Fed.    994,   26   L.   E.    A.  54  Fed.  40  (affirmed  in  56  Fed.  696, 

158,  4  Inters.  Com.  Eep.  831  (affirmed  6  C.  C.  A.  86). 
in  57  Fed.  85,  6  C.  C.  A.  258,  11  U. 

S  ADD  426^  M  United    States    v    Workingmen 's 

'  -  National'  Fireproof  ing  Co.  v  Ma-  Amalgamated  Council,  54  Fed.  994,  26 

son   Builders'   Ass'n,   169   Fed.   259;  L'  R  A'  158>  4  Inters'  Com'  BeP'  831« 

Greer  v  Stoller,  77  Fed.  2;  Southern  "United    States    v    Workingmen  'a 

Indiana  Exp.  Co.  v  United  States  Exp.  Amalgamated  Council,  54  Fed.  994,  26 

Co.  88  Fed.  663;  Gulf  Coast,  etc.  B.  L.  E.  A.  158,  4  Inters.  Com.  Eep.  831 

Co.  v  Miami  Steamship  Co.  86  Fed.  (affirmed  in  57  Fed.  85,  6  C.  C.  A. 

407,  30  C.  C.  A.  142;  Blindell  v  Hagen,  258,  11  U.  S.  App.  426). 
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commit  a  criminal  offense,  which,  if  executed  against  private  prop- 
erty, would  destroy  it,  and  occasion  irreparable  injury  to  the  owner, 
and  especially  where  such  destruction  would  occasion  a  multiplicity 
of  suits  to  redress  the  wrong  if  committed,  courts  of  equity  may 
interpose  by  injunction  to  restrain  the  threatened  injury." 

§  189. Particular  combinations  held  amenable  to  injunctive 

process. 

Injunctions  and  restraining  orders  have  frequently  been  granted 
against  combinations  of  railroad  employes  and  their  officers,  the 
purpose  whereof  was  the  tieing  up  of  lines  of  railroads  and  the  re- 
straint of  commerce.  In  the  celebrated  Debs  case  which  arose  out 
of  the  great  railroad  strike  of  1894,"  a  bill  was  filed  by  the  United 
States  against  the  officers  of  the  American  Railway  Union,  which 
alleged  that  a  labor  dispute  existed  between  the  Pullman  Palace  Car 
Company  and  its  employees ;  that  thereafter  the  four  officers  of  the 
railway  union  combined  together  and  with  others  to  compel  an  ad- 
justment of  such  dispute  by  creating  a  boycott  against  cars  of  the 
company;  that,  to  make  such  boycott  effective,  they  had  already 
prevented  certain  of  the  railroads  running  out  of  Chicago  from 
operating  their  trains;  that  they  asserted  that  they  could  and 
would  tie  up,  paralyze,  and  break  down  any  and  every  railroad 
which  did  not  accede  to  their  demands,  and  that  the  purpose  and 
intention  of  the  combination  was  "to  secure  unto  themselves  the 
entire  control  of  the  interstate,  industrial,  and  commercial  business 
in  which  the  population  of  the  city  of  Chicago  and  the  other  com- 
munities along  the  lines  of  road  of  said  railways  are  engaged  with 
each  other,  and  to  restrain  any  and  all  other  persons  from  any  in- 
dependent control  or  management  of  such  interstate,  industrial,  or 
commercial  enterprises,  save  according  to  the  will  and  with  the 
consent  of  the  defendants. ' '  The  circuit  court  awarded  an  injunc- 
tion basing  its  decision  principally  on  the  Anti-trust  Act.  On  ap- 
peal to  the  Supreme  Court  the  action  of  the  lower  court  in  award- 
ing the  injunction  was  sustained  on  different  grounds,  but  this 
court  expressly  disclaimed  any  dissent  from  the  opinion  of  the 
lower  court  in  reference  to  the  scope  of  the  act,  merely  prefering  to 
base  their  decision  on  broader  grounds.88  Injunctions  were  also  is- 

86  United  States  v  Elliott,  62  Fed.  "  United  States  v  Debs,  64  Fed.  723. 

27.    And  see  Supra  Chapter  VII,  Soy-  M  See  In  Ee  Debs,  158  U.  S.  564,  15 

cotts  of  Capital  and  The  Substantive  Sup.  Ct.  900,  39  L.  ed.  592. 
Law  Relating  Thereto,  Section  96. 
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sued  in  other  cases  arising  out  of  the  strike  in  question  in  which 
the  facts  charged  varied  somewhat  from  those  alleged  in  the  Debs 
Case.  Thus  in  United  States  v  Elliott,58  it  was  held  that  a  combina- 
tion by  the  employes  of  several  railroad  companies  to  prevent  them 
from  conducting  their  customary  business  in  transporting  passen- 
gers and  freight  between  and  among  the  different  States  and  foreign 
countries,  and  for  that  purpose  to  induce  persons  in  the  employ  of 
the  railroad  companies  to  leave  their  service  and  to  prevent  them 
from  securing  the  services  of  other  persons  in  the  place  of  those  in- 
duced to  quit,  the  object  of  the  combination  being  to  prevent  them 
from  hauling  cars  used  extensively  in  the  necessary  transaction  of 
their  interstate  commerce  business  was  an  unlawful  conspiracy  with- 
in the  Act  and  that  it  would  be  enjoined  on  a  bill  by  the  United 
States  alleging  these  facts.  In  Thomas  v  Cincinnati,  etc.  E.  Co.,60 
it  was  said  that  a  combination  of  officers  of  unions  of  railway  em- 
ployes to  incite  the  employes  of  all  the  railways  in  the  country  to 
suddenly  quit  their  service  without  any  dissatisfaction  with  the 
terms  of  their  employment  to  paralyze  utterly  all  the  traffic  by 
which  the  people  live,  and  starve  the  railroad  companies  and  the 
public  into  compelling  a  manufacturer  of  cars  with  whom  the  rail- 
way employes  had  no  relations  of  any  sort,  to  raise  the  wages  of  hia 
employes  was  squarely  within  the  prohibition  of  the  Act.  This  being 
so,  it  of  course  follows  that  such  a  combination  might  be  enjoined  on 
a  bill  by  the  United  States.  And  in  United  States  v  Workingmen  's 
Amalgamated  Council,61  a  case  arising  out  of  another  strike,  but  in- 
volving the  same  principles,  it  was  held  that,  where,  in  order  to  com- 
pel the  employment  of  non-union  men  only,  members  of  a  multitude 
of  separate  labor  organizations  form  a  vast  combination  to  cause 
work  in  all  departments  of  business  to  cease,  and  carry  out  the  pur- 
pose of  the  combination  by  preventing  laborers  from  working  by 
violence  and  intimidation,  thus  interrupting  the  transportation  of 
merchandise  from  state  to  state  or  foreign  states,  such  combination 
comes  within  the  statute,  and  that  an  injunction  will  be  granted  on 
a  bill  brought  by  the  United  States.  Nevertheless,  not  all  combina- 
tions among  workingmen  which  may  affect  interstate  commerce  are 


09  64  Fed.  27  (affirming  62  Fed.  M  54  Fed.  994,  26  L.  E.  A.  158,  4 

801).  Inters.  Com.  Eep.  831  (affirmed  in  57 

60  62  Fed.  803,  4  Inters.  Com.  Eep.  Fed.  85,  6  C.  C.  A.  258,  11  U.  S. 

788.  App.  426). 
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in  violation  of  the  act.  Thus  in  Hopkins  v  United  States,89  it  was 
said  that  an  agreement  among  themselves  by  locomotive  engineers, 
firemen  or  trainmen  in  the  service  of  an  interstate  railroad  not  to 
work  for  less  than  a  certain  named  compensation  would  not  be  in 
violation  of  the  act  because  the  cost  of  transporting  interstate 
freight  would  be  enhanced  thereby.  ' '  To  treat  as  condemned  by  the 
act  all  agreements  under  which  as  a  result,  the  cost  of  conducting 
an  interstate  commercial  business  may  be  increased  would  enlarge 
the  application  of  the  act  far  beyond  the  meaning  of  the  language 
used.  There  must  be  some  direct  and  immediate  effect  upon  inter- 
state commerce  in  order  to  come  within  the  act. ' ' 

§  190. Against  whom  injunction  or  restraining  order  oper- 
ative. 

An  injunction  to  restrain  violations  of  the  act,  against  unknown 
defendants,  is  valid  and  binding  upon  them  when  the  injunction 
order  is  served  upon  them  although  they  are  not  made  parties  to  the 
suit.68  Nor  is  it  an  objection  to  a  restraining  order  that  it  goes 
against  parties  not  named  in  the  bill  or  in  the  order,  but  upon  all 
persons  acting  in  concert  with  the  conspirators  named  on  whom  the 
order  was  served.6* 

§  191.  — Criminal  liability. 

A  combination  by  members  of  a  union,  who  by  violence  and  in- 
timidation prevent  the  passage  of  railroad  trains  engaged  in  trans- 
porting the  interstate  commerce  of  the  country  is  punishable  as  a 
misdemeanor  under  the  Anti-trust  Act.65  A  combination  of  officers 
of  unions  composed  of  railway  employes  to  incite  all  railway  em- 
ployes in  the  country  to  suddenly  quit  their  service  without  any 
dissatisfaction  with  the  terms  of  their  own  employment  to  paralyze 
utterly  all  the  traffic  by  which  the  people  live  and  starve  the  rail- 
road companies  and  the  public  into  compelling  a  manufacturer  of 
cars  with  whom  the  railway  employes  had  no  relations  of  any  sort, 
to  raise  the  wages  of  his  employes,  is  an  unlawful  conspiracy  under 
the  Anti-trust  Act,  rendering  the  conspirators  liable  to  punishment 


62 171  U.  S.  578,  593,  19  Sup.  Ct.  "United  States  v  Elliott,  64  Fed. 
40,  4?,  L.  ed.  290.  27. 

68  United  States  v  Agler,  62  Fed.  65In  Ee  Charge  to  Grand  Jury,  62 

824.  Fed.  840. 
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as  for  a  misdemeanor.66  Such  is  also  the  case  where  officers  of  a 
union  vested  with  the  power  of  calling  strikes,  enter  into  a  combi- 
nation to  call  a  strike  of  the  members  in  the  employ  of  a  railway 
company  which  strike  will  operate  in  restraint  of  interstate  com- 
merce, and  to  enforce  their  orders  by  effective  penalties,  where  the 
purpose  of  the  combination  is  not  to  advance  the  interests  of  the 
members,  but  to  gratify  personal  ambition  or  malice.67  But  such 
officers  would  be  guilty  of  no  offense  if  they  acted  in  good  faith, 
in  the  interest  of  the  members,  though  injury  to  interstate  com- 
merce incidentally  results.68  Nevertheless  if  injury  to  interstate 
commerce  resulted  from  the  exercise  of  such  an  agreement,  the  bur- 
den would  rest  on  such  officers  to  show  that  they  had  lawful  au- 
thority to  call  strikes  and  that  they  acted  in  good  faith.69 

§  192.  Liability  under  the  Interstate  Commerce  Act. — Provisions  of 
the  Act. 

The  provisions  of  the  Interstate  Commerce  Act  so  far  as  perti- 
nent to  this  discussion  are  as  follows:  It  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  the  act,  "to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever,  or  to 
subject  any  particular  person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic,  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any  respect  whatsoever. " 
"In  case  any  common  carrier  subject  to  the  provisions  of  this  act 
shall  do,  cause  to  be  done,  or  permit  to  be  done,  any  act,  matter,  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter  or  thing  in  this  act  required  to  be  done,  such 
common  carrier  shall  be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damages  sustained  in  consequence 
of  any  such  violation  of  the  provisions  of  this  act,  together  with 
reasonable  counsel  or  attorney's  fees  to  be  fixed  by  the  court  in  every 
case  of  recovery,  which  attorneys'  fee  shall  be  taxed  and  collected 
as  part  of  the  costs  in  the  case. " T1  "  Any  common  carrier  subject  to 

86  See  Thomas  v  Cincinnati,  etc.  E.  "*  See  In  Ee  Charge  to  Grand  Jury, 

Co.  62  Fed.  803,  4  Inters.  Com.  Rep.       62  Fed.  828. 
788.  ""In    Ee    Charge    to    Grand    Jury, 

67  See  In  Ee  Charge  to  Grand  Jury,       62  Fed.  828. 

62  Fed.  828.  70  Act  Feb.  4th,  1887,  Section  3. 

71  Act  Feb.  4,  1887,  section  8. 
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the  provisions  of  this  act,  or,  when  such  common  carrier  is  a  cor- 
poration, any  director  or  officer  thereof,  or  any  receiver,  trustee,  or 
lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation, 
who  alone  or  with  any  other  corporation,  company,  person,  or  party 
*  *  *  shall  wilfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in 
this  respect  required  to  be  done,  or  shall  aid  or  abet  such  omission 
or  failure  *  *  *  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  district  court  of  the  United  States 
within  the  jurisdiction  of  which  such  offense  was  committed,  be 
subject  to  a  fine  of  not  exceeding  $5,000. ' ' 

§  193.  — Liability  for  damages. 

Where  railroad  companies  and  their  employes  enter  into  a  com- 
bination to  refuse  to  receive  and  handle  freight  of  another  railroad 
company  against  whom  a  boycott  has  been  declared  by  labor  unions 
to  which  such  employes  belong,  and  acts  are  done  in  furtherance  of 
the  combination  by  which  the  latter  company  is  injured,  all  the 
members  of  the  combination  are  under  section  8  of  the  Interstate 
Commerce  Act,  liable  for  the  resulting  damages.78 

§  194.  — liability  to  injunctive  process. 

Suits  brought  to  enjoin  acts  in  violation  of  this  statute  are  within 
the  jurisdiction  of  the  federal  courts  because  they  involve  the  con- 
struction of  an  act  of  Congress.74  Jurisdiction  is  not  dependent 
upon  the  citizenship  of  the  parties.75  Section  3  makes  it  mandatory 
upon  connecting  railroads  to  receive  and  deliver  passengers  and 
freight,  and  to  afford  equal  facilities  for  the  interchange  of  traffic. 
Inasmuch  as  corporations  can  act  only  through  their  officers,  agents, 
servants,  the  mandatory  provisions  of  the  law  which  apply  to  the 
corporation  apply  with  equal  force  to  its  officers  and  employes.76  In 

72  Section    as    amended    25    St.    at  over  commerce  among  the  states  and 

Large,  p.  855.  with  foreign  countries,  it  is  therefore 

78  Toledo,  etc.  E.  Co.  v  Pennsylvania  the  duty  of  the  federal  courts  to  safe- 
Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5  guard  the  exercise  of  interstate  corn- 
Inters.  Com.  Eep.  522.  merce  and  to  see  that  it  has  protection 

74  Toledo,  etc.  E.  Co.  v  Pennsylvania  under  the  law. ' ' 
Co.,  54  Fed.  746,  19  L.  E.  A.  387,  4 

Inters.    Com.    Eep.    522;    Osborne    v  °  Toledo,  etc.  E.  Co.  v  Pennsylvania 

Bank,  9  Wheat,  (U.  S.)  738,  6  L.  ed.  Co"  54  Fed'  730>  19  L'  K«  A-  387>  5 

204.     And  see  Knudsen  v  Benn,  123  Inters'  Com'  EeP'  522' 

Fed.  637,  in  which  it  was  held:  "As  78  Toledo,  etc.  E.  Co.  v  Pennsylvania 

Congress    has    exclusive    jurisdiction  Co.,  54  Fed.  746. 
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construing  this  statute  in  relation  to  acts  arising  out  of  labor  dis- 
putes it  has  been  held  that  a  combination  of  railroad  companies  and 
their  employes  to  refuse  to  receive  and  handle  interstate  freight  of 
another  road  against  which  a  boycott  has  been  declared  by  labor 
unions  to  which  such  employes  belong,  is  in  violation  of  section  3 
and  that  a  mandatory  injunction  will  be  granted  to  compel  them  to 
receive  and  handle  the  freight  of  such  road  on  a  bill  filed  by  the 
company  operating  it.  On  these  facts,  it  was  said,  the  duty  which 
the  complainant  sought  to  have  enforced  is  defined  by  law,  the 
rights  of  the  parties  free  from  doubt  and  the  case  urgent."  And  it 
was  further  held  that  the  injunction  having  been  awarded  against 
the  railroad  company,  it  would  bind  all  the  officers  and  employes 
of  the  companies  properly  notified  of  its  scope  though  not  made 
parties  to  the  bill.78  And  where  after  the  issuance  of  such  injunc- 
tion, the  head  of  the  labor  union  to  which  such  employes  belong 
is  made  a  defendant  by  an  amended  bill,  alleging  that  he  as  chief 
of  the  conspiracy,  had  issued  or  was  about  to  issue  an  order  to  set 
in  motion  the  machinery  necessary  to  effect  the  purposes  of  the 
conspiracy,  and  that  such  order  was  more  likely  to  be  obeyed  than 
the  injunction  issued  by  the  court  then  in  force,  a  mandatory  in- 
junction should  be  awarded  forbidding  him  to  issue  the  order,  or 
if  he  has  already  issued  it,  commanding  him  to  rescind  it.  It  is 
the  duty  of  the  court  promptly  to  prevent  the  probable  obstruction 
to  its  main  injunction,  by  auxiliary  injunctive  process,  and  if  such 
obstruction  has  actually  been  interposed,  to  remove  it  by  the  same 
means.  A  mandatory  preliminary  injunction  was  held  to  be  justi- 
fied because  the  status  quo  is  not  a  condition  of  rest  but  of  action, 
the  normal  condition — the  status  quo — between  connecting  carriers 
under  the  interstate  commerce  act  being  a  continuous  passage  of 
freight  backward  and  forward  between  them  which  each  carrier 
has  a  right  to  enjoy  without  interruption.  The  quasi  public  nature 
of  the  duty  to  be  performed  by  the  common  carriers  and  the  ir- 
reparable character  of  the  injury  likely  to  result  are  ample  grounds 
therefor.79  So  it  has  similarly  been  held  that  a  combination  by  offi- 
cers of  labor  unions  to  compel  recognition  of  their  organizations  and 


77  Toledo,  etc.  E.  Co.  v  Pennsylvania  TO  Toledo,  etc.  E.  Co.  v  Pennsylvania 
Co.,  54  Fed.  746.  Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5 

78  Toledo,  etc.  E.  Co.  v  Pennsylvania  Inters.  Com.  Eep.  522. 
Co.,  54  Fed.  746. 
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the  employment  of  union  men  only,  by  inciting  strikes,  in  breach  of 
contract  by  the  employes  of  a  railroad  company  who  are  not  dissat- 
isfied with  the  terms  of  their  employment,  and  to  incite  and  induce 
the  employes  of  connecting  lines  to  refuse  to  interchange  traffic  with 
such  railroad  company  or  to  afford  facilities  therefor,  in  order  to 
prevent  such  company  from  affording  reasonable  facilities  for  the 
interchange  of  traffic  between  their  line  and  other  lines  of  railroad 
connecting  therewith  and  from  receiving,  forwarding  and  delivery 
of  passengers  and  property  to  and  from  its  line  with  connecting 
lines  of  railroad,  is  in  violation  of  section  3,  and  on  a  bill  by  the 
railroad  company  alleging  these  facts,  a  temporary  restraining  or- 
der will  be  granted  commanding  defendants  to  refrain  from  calling 
a  strike  of  complainant's  employes,  and  from  in  any  other  way  in- 
terfering with  complainant  in  the  discharge  of  its  duties  as  common 
carrier  of  interstate  traffic  until  the  hearing  of  an  order  to  show 
cause  why  the  order  should  not  be  modified  or  dissolved,80  and  where 
striking  employes  of  a  railroad  company  employed  in  handling 
interstate  traffic,  use  force  and  violence  to  procure  other  employes 
to  leave  the  service  thereby  interrupting  interstate  traffic,  an  in- 
junction will  be  awarded  against  the  continuance  of  such  acts.81  On 
the  other  hand  a  combination  by  employes  of  a  railroad  company 
to  strike  in  order  to  secure  better  wages  is  not  in  violation  of  the 
Interstate  Commerce  Act,  though  the  execution  of  the  agreement 
may  incidentally  result  in  interference  with  the  interchange  of  in- 
terstate traffic  with  connecting  lines.  The  probable  inconvenience 
or  loss  which  the  company  would  suffer  by  the  withholding  of  the 
labor  of  such  employes,  is  ordinarily  a  legitimate  means  to  induce 
a  compliance  with  their  demands.82 

§  195.  Liability  under  Kev.  Stat.  TJ.  S.  §  5440. — Conspiracy  to  com- 
mit an  offense  against  the  United  States. 

This  statute  provides  that  "if  two  or  more  persons  conspire  to 
commit  any  offense  against  the  United  States  *  *  and  one  or  more 

80  Wabash  B.  Co.  v  Hannahan,  121  And  see  as  sustaining  this  view,  Ar- 
Fed.  563.  thur  v  Oaks,  63  Fed.  310,  11  C.  C.  A. 

209,  25  L.  B.  A.  414.    In  this  case  the 
"Knudsen  v  Benn,  123  Fed.  636.          Interstate  Commerce  Act  was  not  al- 

82  See  Toledo,  etc.  E.  Co.  v  Pennsyl-  hided  to,  but  the  Court,   (by  Justice 

vania  Co.,  54  Fed.  730,  10  L.  B.  A.  Harlan)   declared  in  unequivocal  lan- 

387,  5  Inters.  Com.  Bep.  522 ;  Wabash  guage  that  such  combination  was  law- 

B.    Co.   v   Hannahan,    121   Fed.   563.  ful. 
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of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all 
the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of  not 
more  than  $1,000,  or  to  imprisonment  for  not  more  than  2  years  or 
both  fine  and  imprisonment  in  the  discretion  of  the  court. ' '  In  con- 
sequence, if  two  or  more  persons  conspire  to  wilfully  interfere  with 
or  obstruct  interstate  commerce  which  is  a  misdemeanor  both  under 
the  Interstate  Commerce  Act  and  the  Anti-trust  Act,83  and  any  one 
or  more  of  them  do  any  act  to  effect  the  object  of  the  conspiracy 
they  are  all  liable  under  the  statute  quoted.84  The  commission  of 
some  overt  act  in  furtherance  of  the  conspiracy,  however,  is  essential 
to  constitute  an  offense  under  this  statute,  although  the  act  need 
not  be  itself  criminal  or  amount  to  a  crime.85  Thus  where  in  further- 
ance of  a  conspiracy  to  compel  the  officers  of  several  railroad  com- 
panies to  refuse  equal  facilities  for  the  exchange  of  interstate  freight 
to  another  railroad  company,  which  is  a  violation  of  section  10  of 
the  Interstate  Commerce  Act,  the  chief  officers  of  the  union  to 
which  such  employes  belong  issues  an  order  to  such  employes  to  re- 
fuse to  handle  interstate  freight,86  they  are  guilty  of  a  criminal  con- 
spiracy in  violation  of  Section  5440,  and  where  such  employes  either 
refuse  to  handle  the  freight,  or  threaten  to  quit  or  actually  quit  in 
order  to  procure  such  officers  to  refuse  to  afford  equal  facilities  for 
the  interchange  of  interstate  freight  to  another  railroad  company, 
such  acts  also  are  in  furtherance  of  the  conspiracy  and  render  them 
also  liable  to  the  penalty  of  the  same  section.  While  a  strike  to  bet- 
ter the  terms  of  employment  of  those  striking  is  lawful,  a  strike  or 
threat  to  strike  by  those  not  dissatisfied  with  the  terms  of  the  em- 
ployment to  compel  the  employer  to  do  an  unlawful  and  criminal 
injury  to  another  is  not.87  By  the  express  provisions  of  Section 
5440,  all  persons  who  conspire  to  violate  the  Interstate  Commerce 
Act,  are  punishable,  if  any  of  them  does  any  act  in  furtherance 
of  the  conspiracy.88 


83  See  Supra  this  chapter,  Sections  Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5 

191,  192.  Inters.  Com.  Eep.  522. 

uo       T-C./-I       JT  eo   -m  j  8T  Toledo,  etc.  E.  Co.  v  Pennsylvania 

See  In  Be  Grand  Jury,  62  Fed. 


Inters.  Com.  Eep.  522. 

85  United  States  v  Cassidy,  67  Fed.          ™  Toledo,  etc.  E.  Co.  v  Pennsylvania 
698.  Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5 

86  Toledo,  etc.  E.  Co.  v  Pennsylvania      Inters.  Com.  Eep.  522 


260  INTERFERENCE  WITH  INTERSTATE  COMMERCE.         [§  196 

§  196.  Restraint  by  federal  government  under  general  powers  con- 
ferred by  Constitution  and  put  into  exercise  by  legislation. 

On  appeal  to  the  Supreme  Court  of  the  United  States  from  the 
judgment  in  the  Debs  Case,88  it  was  held  by  that  court  that  the  facts 
alleged  in  the  bill  (the  substance  of  which  has  been  set  forth  in  a 
preceding  section  and  need  not  be  repeated  here),80  clearly  showed 
an  existing  obstruction  of  artificial  highways  for  the  passage  of 
interstate  commerce  and  transmission  of  the  mails,  not  only  tem- 
porarily existing  but  threatening  to  continue  and  that  the  Circuit 
Court  had  power  to  issue  an  injunction,  on  a  bill  filed  by  the 
United  States.81  As  previously  shown,  the  Circuit  Court  relied 
mainly  on  the  provisions  of  the  Anti-trust  Act  in  support  of  its 
power  to  issue  an  injunction,82  but  in  the  Supreme  Court  the  case 
was  rested  upon  the  broader  ground  that  the  Federal  government 
had  full  power  over  interstate  commerce  and  over  the  transmission 
of  the  mails,  and,  in  the  exercise  of  those  powers,  could  remove 
everything  put  upon  highways,  natural  or  artificial,  to  obstruct 
the  passage  of  interstate  commerce,  or  the  carrying  of  the  mails. 
Three  remedies  were  recognized  as  available  to  the  government,  in- 
dictment, the  use  of  force  by  the  executive  branch  of  the  govern- 
ment, and  injunction.  The  remedy  by  indictment  the  court  con- 
sidered altogether  inadequate.  "If  the  inhabitants  of  a  State, "  it 
was  said, ' '  or  even  a  great  body  of  them  should  combine  to  obstruct 
commerce,  or  the  transportation  of  the  mails,  prosecutions  for  such 
offenses  had  in  such  a  community  would  be  foredoomed  in  advance 
to  failure. ' '  And  in  respect  of  the  other  two  remedies  it  was  said : 
"While  it  might  be  competent  for  the  government  (through  the  ex- 
ecutive branch  and  in  the  use  of  the  entire  executive  power  of  the 
nation)  to  forcibly  remove  all  such  obstructions,  it  is  equally  within 
its  competency  to  appeal  to  the  civil  courts  for  an  inquiry  and  de- 

88  64  Fed.  723.  the  United  States,  as  a  municipal  cor- 

"See  Supra  this   chapter,   Section      Poration>  had  no  Power>  either  *>7  P* 
-.go  tition  or  bill,  to  go  into  the  courts  of 

equity  of  the  United  States,  and  in- 

91  In  Be  Debs,   158   U.   S.   564,   15  voke  the  aid  of  those  courts,  by  their 
Sup.  Ct.  900,  39  L.  ed.  1092.  restraining   power,   to   prevent   inter- 

92  See   Supra  this   chapter,   Section  f  erence  with  the  carriage  of  the  mails 
189.      And     see     dictum    in    United  or  with  the  carriage  of  interstate  corn- 
States  v  Agler,  62  Fed.  824,  where  it  merce.     Prior  to  that  time  the  sole 
was  said:   "Prior  to  the  2nd  day  of  remedy  was  on  the  criminal  side  of  the 
July,   189 0;  it  is  entirely  clear  that  court." 
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termination  as  to  the  existence  and  character  of  any  alleged  ob- 
struction, and  if  such  are  found  to  exist,  or  threaten  to  occur,  to 
invoke  the  power  of  these  courts  to  remove  or  restrain  such  obstruc- 
tions; that  the  jurisdiction  of  courts  to  interfere  in  such  matters 
by  injunction  is  one  recognized  from  ancient  times  and  by  indubi- 
table authority ;  that  such  jurisdiction  is  not  ousted  by  the  fact  that 
the  obstructions  are  accompanied  by  or  consist  of  acts  in  them- 
selves violations  of  criminal  law. ' '  The  property  interest  which  the 
government  has  in  the  mails  gives  it  sufficient  interest  in  the  sub- 
ject matter  to  maintain  the  suit,  but  aside  from  that  it  would  be 
immaterial  that  it  had  no  pecuniary  interest.  "  While  it  is  not  the 
province  of  the  government  to  interfere  in  the  mere  matter  of  pri- 
vate controversy  between  individuals,  or  to  use  its  great  powers  to 
enforce  the  rights  of  one  against  another,  yet,  whenever  the  wrongs 
complained  of  are  such  as  affect  the  public  at  large,  and  are  in 
respect  of  matters  which  by  the  Constitution  are  entrusted  to  the 
care  of  the  nation,  and  concerning  which  the  nation  owes  the  duty 
to  all  the  citizens  of  securing  to  them  their  common  rights,  then  the 
mere  fact  that  the  government  has  no  pecuniary  interest  in  the 
controversy  is  not  sufficient  to  exclude  it  from  the  courts,  or  prevent 
it  from  taking  measures  therein  to  fully  discharge  these  constitu- 
tional duties. " 

Considering  the  issuance  of  an  injunction  from  the  standpoint  of 
expediency  the  court  thought  it  preferable  that  the  government  in- 
stead of  determining  for  itself  questions  of  right  and  wrong  and 
enforcing  that  determination  "by  the  club  of  the  policeman  or  the 
bayonet  of  the  soldier, ' '  should  submit  the  questions  to  the  peaceful 
determination  of  judicial  tribunals,  and  invoke  their  consideration 
and  judgment  as  to  the  measure  of  its  rights  and  powers,  and  the 
correlative  obligations  of  those  against  whom  it  made  complaint. 
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§  197.  Provisions  of  statutes  prohibiting  and  methods  of  carriage 
within  provisions. 

A  statute  of  the  United  States  provided  that  "Any  person  who 
shall  knowingly  and  wilfully  obstruct  and  retard  the  passage  of 
the  mail,  or  any  carriage,  horse,  driver  or  carrier  carrying  the  same, 
shall  for  every  such  offense,  be  punishable  by  a  fine  of  not  more 
than  one  hundred  dollars.  "  8S  The  statute  having  been  passed  prior 
to  the  introduction  into  the  United  States,  of  the  method  of  trans- 
porting mail  by  railroads,  its  phraseology  conformed  to  the  condi- 
tions prevailing  at  that  time,  but  it  is  equally  applicable  to  the 
modern  system  of  conveyance  and  protects  alike  the  transportation 
of  the  mail  by  railroad  trains,  as  it  does  the  carriage  by  the  old 
fashioned  stage  coach.9*  Furthermore  there  are  statutes  directed 
specifically  to  the  carriage  of  the  mails  by  railroad  trains.95  If  a 
train  is  carrying  the  mail  under  the  sanction  of  the  postal  author- 
ities, it  is,  in  the  eye  of  the  law,  a  mail  train.96  "A  mail  train,  "  it 
is  said,  "is  a  train  as  usually  and  regularly  made  up,  including,  not 
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merely  a  mail  car,  but  such  other  cars  as  are  usually  drawn  in  the 
train.  If  the  train  usually  carries  a  Pullman  car,  then  such  a  train, 
as  a  mail  train,  would  include  the  Pullman  car  as  a  part  of  its 
regular  make  up. ' ' 

§  198.  Persons  within  the  provisions  of  the  Statute. 

The  statute  applies  to  those  who  know  that  the  acts  performed, 
however  innocent  they  may  otherwise  be,  will  have  the  effect  of 
obstructing  and  retarding  the  passage  of  the  mail,  and  who  wrong- 
fully and  wilfully  perform  the  acts  with  the  intention  that  such 
shall  be  their  operation.88  It  also  applies  to  those  persons  who, 
having  in  view  the  accomplishment  of  other  purposes,  perform  un- 
lawful acts,  which  have  the  effect  of  obstructing  and  retarding  the 
passage  of  the  mails.  In  such  case,  the  intention  to  obstruct  and 
retard  the  passage  of  the  mails  will  be  imputed  to  the  authors  of 
the  unlawful  act,  although  the  attainment  of  other  ends  may  have 
been  their  primary  object."  Knowledge  by  persons  who  stop  or 
obstruct  trains,  that  they  carried  mails,  is  not  necessary  in  order 
that  intent  by  them  to  obstruct  or  retard  the  mails  may  be  inferred.1 
And  where  the  purpose  is  to  retard  trains  which  transported  mail,  it 
makes  no  difference  in  point  of  law  whether  those  whose  acts  resulted 
in  retarding  it  were  or  were  not  willing  that  the  car  carrying  the 
mail  should  go  on.2  The  reason  for  this  is  that  it  is  not  practicable, 
usually  for  a  railroad  company  to  transport  only  mail  cars  because 
that  would  be  attended  by  serious  loss,  and  that  by  the  prevention 
of  the  transit  of  other  cars,  there  is  an  interference  with  the  trans- 
portation of  the  mails.8 

"United  States  v  Cassidy,  67  Fed.  ery  one's  knowledge  that  a  large  por- 

698,  762.  tion  of  the  passenger  trains  on  these 

88  United  States  v  Cassidy,  67  Fed.  roads   carry   the   mail.     There   is   no 
698;  United  States  v  Kirby,  7  Wall  stretch,    therefore,    either   of   law    or 
(U.  S.)   485;  In  Ee  Grand  Jury,  62  common   sense,   to   presume   that   the 
Fed.  828.  person  obstructing  one  of  those  trains 

89  United  States  v  Cassidy,  67  Fed.  contemplated,  among  other  intents,  the 
698,  704;  In  Ee  Grand  Jury,  62  Fed.  obstruction  of  the  mail." 

840;  United  States  v  Kirby,  7  Wall  2  United  States  v  Cassidy,  67  Fed. 

(U.  S.)  486.  698;  United  States  v  Clark,  Fed.  Cas. 

1  United  States  v  Cassidy,  67  Fed.  14,  805,  23  Int.  Eev.  Eec.  306 ;  In  Ee 

727;   United  States  v  Debs,  65  Fed.  Grand  Jury,  62  Fed.  840. 

210,  in  which  it  was  said:  "The  laws  'United  States  v   Clark  Fed.   Cas. 

make  all  the  railways  post  routes  of  14,  805,  23  Int.  Eev.  Eec.  306;.  United 

the  United  States,  and  it  is  within  ev-  States  v  Cassidy,  67  Fed.  727. 
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§  199.  Criminal  liability  for  conspiracy  to  obstruct  and  retard  the 
mails. 

It  is  provided  by  statute  that  if  two  or  more  persons  conspire  to- 
gether to  commit  any  offense  against  the  United  States  and  one  or 
more  of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy, all  the  parties  thereto  shall  be  subject  to  fine  or  imprison- 
ment or  both.4  Consequently  a  conspiracy  to  obstruct  the  mails 
which  is  an  offense  against  the  United  States  renders  those  taking 
part  in  the  conspiracy  criminally  liable  if  any  overt  act  is  committed 
in  furtherance  of  the  conspiracy  by  any  of  them.  It  is  essential, 
however,  that  some  overt  act  should  have  been  committed,  as  under 
the  statute  conspiracy  alone  is  not  a  crime.8  In  applying  the  prin- 
ciples stated  in  this  and  the  preceding  sections  of  this  chapter  in 
the  case  of  labor  combinations  it  has  been  held  that  a  strike  by  em- 
ployes of  a  railroad  company,  which  does  not  grow  out  of  any  dis- 
satisfaction with  the  terms  of  employment  or  hold  any  relation 
thereto,  but  whose  main  motive  is  to  retard  the  mails  is  a  criminal 
conspiracy  within  the  statute  under  consideration,"  as  is  also  the  use 
of  force  and  intimidation  by  employes  of  a  railroad  company  acting 
in  concert  to  compel  a  carrier  of  the  mail  to  suspend  the  operation 
of  such  business.7  Nor  would  it  be  any  defense  on  a  prosecution 
therefor  that  the  railroad  company  obstructed  and  retarded  the 
passage  of  the  mails,  or  entered  into  a  conspiracy  in  restraint  of 
trade  and  commerce.8  If  two  or  more  employes  of  a  railroad  com- 
pany wrongfully  and  corruptly  agreed  among  themselves,  for  the 
purpose  of  creating  public  sympathy  in  a  threatened  strike  that  they 
would  cause  the  mail  trains  to  be  stopped  and  do  acts  pursuant  to 
that  agreement  they  are  guilty  of  a  criminal  conspiracy  within  the 
statutes.9  On  the  other  hand  where  the  obstruction  or  retarding 
of  the  mails  is  the  individual  result  of  a  lawful  exercise  of  the  right 
of  employes  of  a  railroad  company  to  quit  the  service  of  their  em- 
ployers (as  for  instance  to  maintain  or  advance  the  rate  of  wages) 
they  are  not  guilty  of  any  offense.10  In  respect  to  the  liability  of 

*Eev.  St.  U.  S.  section  5440.  7  United  States  v  Cassidy,  67  Fed. 

5  United  States  v  Debs,  65  Fed.  210;  698.    And  see  In  Ee  Charge  to  Grand 

United  States  v  Cassidy,  67  Fed.  698 ;  Jury,  62  Fed.  824. 

See  also  Thomas  v  Cincinnati,  etc.  E.  8United  gtateg  y  Cagsid      6?  Fed 

Co.  621,  Fed.  803,  4  Inters.  Com.  Eep.  727 
788. 

9  United  States  v  Cassidy,  6,7  Fed.  *  United  States  v  Debs,  63  Fed.  346. 

§98,  v  United  States  v  Debs,  65  Fed.  210, 
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officers  of  a  union  for  calling  strikes  it  has  been  held  that  where 
officers  vested  with  such  authority  enter  into  and  execute  an  agree- 
ment to  call  a  strike  of  the  members  in  the  employment  of  a  railroad 
company,  which  strike  will  have  the  effect  of  retarding  the  mail,  and 
to  enforce  their  orders  by  effective  penalties,  and  the  purpose  of  the 
combination  is  to  gratify  personal  ambition  or  malice,  they  are 
guilty  of  criminal  conspiracy  within  the  statutes.11  If  however  they 
acted  in  good  faith,  and  for  the  purpose  of  advancing  the  interests 
of  the  members  of  the  union,  they  are  guilty  of  no  offense  though  the 
passage  of  the  mails  may  be  incidentally  retarded.12 

§  200.  Requisites  and  sufficiency  of  indictment. 

An  indictment  under  section  5440  for  conspiracy  to  commit  the 
offense  of  obstructing  and  retarding  the  mails  prohibited  by  sec- 
tion 3995,  should  allege,  in  conformity  with  the  wording  of  the  last 
mentioned  section  that  the  conspiracy  was  entered  into,  to  "know- 
ingly and  wilfully ' '  commit  such  offense.18  It  is  not  necessary,  how- 
ever, to  charge  that  defendants  knew  at  the  time  that  the  trains 
obstructed  carried  the  mails  of  the  United  States."  Nor  is  it  neces- 
sary to  allege  that  the  acts  were  done  feloniously,  since  the  obstruc- 
tion of  the  mails  was  not  a  felony  at  common  law.15  Inasmuch  as 
under  section  5440,  conspiracy  alone  is  not  a  crime,  and  some  overt 
act  is  essential  to  complete  the  offense,  the  indictment  must  allege 
some  overt  act.  It  is  not  restricted  to  a  single  overt  act  however. 
Several  may  be  alleged  and  the  government  may  rely  on  any  or 
all  of  such  acts."  Where  the  overt  acts  alleged  are  the  turning  of 
switches,  the  overturning  of  railroad  cars  upon  the  tracks,  etc.,  it 
is  not  open  to  the  objection  that  the  means  of  carrying  out  the 
conspiracy  are  not  set  out,  and  that  for  all  that  appears,  the  ob- 
struction of  the  mails  may  have  been  the  result  of  a  lawful  exercise 
of  defendant's  rights.  The  acts  charged  are  so  presumably  unlaw- 
ful that  the  non-existence  of  any  circumstance  that  might  make 
them  possibly  lawful  is  not  an  essential  averment  of  the  indictment.17 


11  In  Be  Charge  to  Grand  Jury,  62  210. 

Fed.  828.  "United  States  v  Debs,  65  Fed. 

"In  Ee  Charge  to  Grand  Jury,  62  210. 

Fed.  828.  "United  States  v  Debs,  65  Fed. 

13  See  United  States  v  Debs,  65  Fed.  210. 

210.  "United  States  v  Debs,  65  Fed. 

"United   States   v   Debs,   65   Fed.  210. 
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§  201.  Suits  to  enjoin. — By  company  whose  service  is  obstructed. 

A  combination  by  officers  of  labor  unions,  to  compel  recognition 
of  their  unions  and  the  employment  of  union  men  only  by  inciting 
strikes  in  breach  of  contracts  of  employment  by  members  of  their 
unions  in  the  employ  of  a  railroad  company,  who  are  satisfied  with 
the  terms  of  their  employment,  thereby  preventing  such  company 
from  carrying  the  mails,  is  an  unlawful  conspiracy,  and  on  a  bill 
filed  by  such  company  a  temporary  restraining  order  will  be  granted 
forbidding  such  officers  to  call  a  strike.18  The  members  of  such  com- 
bination will  not,  however,  be  enjoined  from  calling  a  strike  not 
involving  a  breach  of  contract  where  the  purpose  is  to  secure  better 
wages  though  incidentally  the  passage  of  the  mails  would  be  inter- 
rupted by  a  strike.18 

§  202.  —By  United  States. 

Where  officers  of  a  railway  union  combine  together,  and  with 
others,  to  compel  an  adjustment  of  a  labor  dispute  between  a  man- 
ufacturer and  its  employes  by  creating  a  boycott  against  its  cars, 
and  to  render  the  boycott  effective  prevent  the  running  of  many 
trains  carrying  the  mails,  and  in  addition  thereto  declare  that  they 
can  and  will  tie  up  and  paralyze  any  and  every  railroad  which  does 
not  accede  to  their  demand,  an  injunction  to  prevent  the  contin- 
uance of  such  acts  will  issue  on  a  bill  filed  by  the  United  States. 
The  government  having  a  property  interest  in  the  mails  has  such 
an  interest  in  the  subject  matter  as  enables  it  to  appear  as  party 
plaintiff  in  the  suit.20 

"Wabash  E.  Co.  v  Hannahan,  121  "See  Wabash  E.  Co  v  Hannahan, 

Fed.  563 ;  and  see  as  sustaining  this  121  Fed.  563. 

view  Thomas  v  Cincinnati,  etc.  E.  Co.,  «°  In  Ee  Debs  158  U.  S.  564,  15  Sup. 

62  Fed.  803,  4  Inters.  Com.  Eep.  788.  Ct.  900,  39  L.  ed.  592. 
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§  203.  In  general.21 

It  is  well  settled  that  one  who  procures  the  breach  of  a  contract  of 
any  character  by  one  of  the  parties  thereto  to  the  injury  of  the  other 
party,  by  the  use  of  such  means  as  false  or  fraudulent  representa- 
tions, violence,  threats,  intimidation,  or  coercion,  is  guilty  of  an 
actionable  tort.22  It  is  also  settled  by  the  weight  of  authority  that 

21  See  also  Infra  this  chapter,  gee-  177  Mass.  485,  59  N.  E.  125,  83  Am. 
tions  207,  208,  209,  212.  St.  Eep.  289,  52  L.  E.  A.  115;  Aber- 

22  Illinois. — Doremus    v    Hennessey,  thaw  Construction  Co.  v  Cameron,  194 
176  111.  608,  52  N.  E.  924,  68  Am.  St.  Mass.  208,  80  N.  E.  478,  120  Am.  St. 
Eep.  203,  43  L.  E.  A.  797;  Morehouse  Eep.   542;    Vegelahn  v  Guntner,   167 
v  Terrill,  111  111  App.  460.  Mass.  92,  44  N.  E.  1077,  57  Am.  St. 

Michigan. — Enterprise  Foundry  Co.  Eep.  443,  55  L.  E.  A.  82. 

v  Iron  Moulders'  Union,  149  Mich.  31,  New  Jersey. — Barr  v  Essex  Trades 

112  N.  W.  685;  Morgan  v  Andrews,  Council,   53   N.   J.   Eq.    101,   30   Atl. 

107  Mich.  33,  64  N.  W.  869.  881;  Jersey  City  Printing  Co.  v  Gas- 
Maine.— Perkins  v  Pendleton,  90  sidy,  63  N.  J.  Eq.  759,  53  Atl.  230. 

Me.  166,  38  Atl.  96,  60  Am.  St.  Eep.  New  York.— Ashlay  v  Dixon,  48  N. 

252.  Y.  430,  8  Am.  Eep.  559;  Eice  v  Man- 

Maryland—  Gore  v  Condon,  87  Md.  ley,  66  N.  Y.  82,  23  Am.  Eep.  30; 

368,  39   Atl.   1042,  67  Am.  St.  Eep.  Benton  v  Pratt,  2  Wend.  385,  20  Am. 

352,  40  L.  E.  A.  382.  Dec.  623;  American  Law  Book  Co.  v. 

Massachusetts. — Moran  v  Dunphy,  Edward  Thompson  Co.,  84  N.  Y. 
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one  who  maliciously  or  without  just  cause  of  excuse,  persuades  an- 
other to  break  a  contract  of  employment  to  the  injury  of  the  other 
party  to  the  contract  is  guilty  of  an  actionable  tort,  and  that  the  rule 
is  not  confined  to  cases  where  the  services  rendered  are  menial  in 
their  nature,  nor  to  those  where  the  relation  of  master  and  servant 
strictly  exists.28  And  while  there  are  some  decisions  to  the  con- 


Suppl.  225;  Beattie  v  Callanan,  73 
N.  Y.  Suppl.  58,  82  App.  Div.  7;  Aid- 
ridge  v  Stuyvesant,  1  N.  Y.  Super.  Ct. 
235. 

Ohio. — Dayton  Mfg.  Co.  v  Metal 
Polishen '  etc.  Union,  11  Ohio  Dec. 
643. 

United  States. — Angle  v  Chicago 
etc.  B.  Co.,  151  U.  S.  1,  14  Sup.  a. 
240,  38  L.  ed.  55;  Knudsen  v  Benn, 
123  Fed.  636;  Old  Dominion  Steam- 
ship Co.  v  McKenna,  30  Fed.  48;  Ar- 
thur v  Oakes,  63  Fed.  320,  11  C.  C. 
A.  209,  25  L.  B.  A.  414,  4  Inters.  Com. 
Bep.  744. 

England. — Quinn  v  Leathern  (1901) 
A.  C.  495,  70  L.  J.  C.  P.  78,  85  L. 
T.  289;  Green  v  Button,  2  Cr.  M.  & 
W.  707,  in  which  defendant  by  falsely 
pretending  to  one  party  to  a  contract 
that  he  had  a  lien  upon  certain  prop- 
erty prevented  such  party  from  de- 
livering it  to  plaintiff,  and  was  held 
responsible  for  the  loss  occasioned 
thereby;  Walters  v  Greene,  (1899)  2 
ch.  696,  68  L.  J.  Ch.  730,  81  L.  T.  151; 
Shepherd  v  Wakeman,  Sid.  79. 

Canada. — Krug  Furniture  Co.  v  Ber- 
lin Union  of  Amalgamated  Woodwork- 
ers, 5  Ont.  Law  Bep.  463;  Branch  v 
Both,  10  Ont.  Law.  Bep.  284.  See 
also  the  following  cases  which  infer- 
entially  sustain  this  doctrine:  Boy- 
sen  v  Thorn,  98  Cal.  584,  33  Pac.  492, 
21  L.  B.  A.  233 ;  Kline  v  Eubanks,  109 
La.  241,  33  So.  211;  Daly  v  Corn- 
wall, 34  N.  Y.  App.  Div.  27,  54  N. 
Y.  Suppl.  107;  McCann  v  Wolff,  28 
Mo.  App.  447. 


28  Florida. — Chipley  v  Atkinson,  23 
Fla.  206,  1  So.  934,  11  Am.  St.  Bep. 
367. 

Georgia. — Jones  v  Blocker,  43  Ga. 
331;  Salter  v  Howard,  43  Ga.  601; 
Employing  Printers'  Club  v  Dr.  Blos- 
ser  Co.,  122  Ga.  509,  50  S.  E.  353,  106 
Am.  St.  Bep.  137,  69  L.  B.  A.  90. 

Massachusetts. — Walker  v  Cronin, 
107  Mass.  555. 

New  Hampshire. — Bixby  T  Dunlap, 
56  N.  H.  456,  22  Am.  St.  Eep.  475. 

New  Jersey. — Jersey  City  Printing 
Co.  v  Cassidy,  63  N.  J.  Eq.  759,  53 
Atl.  230. 

New  York. — See  Haight  v  Badgely, 
15  Barb.  499. 

North  Carolina. — Jones  v  Stanley, 
76  N.  C.  355;  Haskins  v  Boyster,  70 
N.  C.  601,  16  Am.  Eep.  780. 

Ohio. — Parker  v  Bricklayers'  Union 
No.  1,  23  W.  L.  B.  55,  10  Ohio  Dec. 
(Beprint)  458. 

Pennsylvania. — Flaccus  v  Smith,  199 
Pa.  St.  128,  48  Atl.  894,  85  Am.  St. 
Eep.  779,  54  L.  E.  A.  64. 

Texas. — J.  S.  Brown  Hardware  Co. 
v  Indiana  Stove  Works,  96  Tex.  443, 
73  S.  W.  800. 

United  States. — Iron  Moulders ' 
Union  v  Allis- Chalmers  Co.,  166  Fed. 
45,  20  L.  E.  A.  N.  S.  315;  A.  B. 
Barnes  &  Co.  v  Berry,  156  Fed.  72; 
Southern  B.  Co.  v  Machinists'  Local 
Union,  111  Fed.  49. 

England. — Lamley  v  Gye,  2  El.  & 
Bl.  216  (the  leading  case,  in  which  it 
appeared  that  a  singer  had  entered 
into  a  contract  to  sing  only  at  the 
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trary,24  the  trend  of  modern  authority,  it  is  believed,  is  to  the  effect 
that  it  is  an  actionable  tort  to  maliciously  persuade  a  party  to  the 
contract  to  break  it  to  the  injury  of  the  other  party  thereto,  what- 
ever may  be  the  nature  of  the  contract,  whether  a  contract  of  em- 
ployment or  not."  A  contract  right,  it  has  been  said,  is  property 


theatre  of  plaintiff.  Defendant  mali- 
ciously persuaded  her  to  break  the 
contract  and  was  held  liable  for  the 
damages  sustained  by  plaintiff  in  con- 
sequence thereof) ;  Smithies  v  Natl. 
Ass'n  of  Operative  Plasterers,  (1909) 
1  K.  B.  310,  25  L.  T.  202;  Bead  v 
Friendly  Society  of  Operative  Stone 
Masons,  (1902)  2  K.  B.  732,  71  L. 
J.  Q.  B.  994,  87  L.  T.  493;  Bowen  v 
Hall,  6  Q.  B.  D.  333,  50  L.  J.  Q.  B. 
305,  44  L.  T.  461;  Gunter  v  Astor,  4 
J.  B.  Moore  12;  Hart  v  Aldridge, 
Conwp.  54. 

Canada. — Branch  v  Both,  10  Ont. 
Law.  Bep.  284. 

As  limiting  or  denying  the  rule 
stated  in  the  text  see  Bourlier  v  Ma- 
caulay,  91  Ky.  135,  15  S.  W.  60,  34 
Am.  St.  Bep.  171,  11  L.  B.  A.  550,  a 
case  almost  identical  on  the  facts  with 
Lumbey  v  Gye,  supra  in  which  it  was 
held  that  the  malicious  persuasion  of 
a  singer  to  break  a  contract  for  ex- 
clusive personal  services  was  not  ac- 
tionable; Bogers  v  Evarts,  17  N.  Y. 
Suppl.  264,  in  which  the  court  said 
that  it  was  doubtful  whether  persuad- 
ing an  employe  to  break  his  contract 
gave  rise  to  any  cause  of  action; 
that  in  the  case  of  no  other  contract 
does  a  man  render  himself  liable  as 
for  tort  by  inducing  its  violation  by 
persuasion;  B.  J.  Wolf  &  Sons  v  New 
Orleans  Tailor-Made  Pants  Co.,  113 
La.  387,  37  So.  2,  62  B.  B.  A.  65; 
Kline  v  Eubanks,  109  La.  241,  33  So. 
211,  in  which  it  was  held  that  to 
cause  a  laborer  to  break  a  contract 
does  not  give  a  cause  of  action  in  the 


absence  of  threats,  fraud,  deception  or 
benefit. 

24  California. — Boysen  v   Thorn,   98 
Cal.  584,  33  Pac.  492,  21  L.  B.  A. 
233. 

Kentucky. — Chambers  v  Baldwin,  91 
Ky.  121,  15  S.  W.  575,  34  Am.  St. 
Bep.  165,  11  L.  B.  A.  545. 

Louisiana. — Kline  v  Eubanks,  109 
La.  241,  33  So.  211. 

Missouri. — Glencoe,  Loud  etc.  Co.  v. 
Hudson  Brothers  Commission  Co.,  138 
Mo.  439,  40  S.  W.  93,  60  Am.  St.  Bep. 
560,  36  L.  B.  A.  804;  McCann  v 
Wolff,  28  Mo.  App.  447. 

New  York. — Ashlay  v  Dixon,  48  N. 
Y.  430,  8  Am.  Eep.  559 ;  Daly  v  Corn- 
wall, 34  N.  Y.  App.  Div.  27,  54  N.  Y. 
Suppl.  107. 

25  Massachusetts. — Beakman  v  Mar- 
sters,  195  Mass.  205,  80  N.  E.  817,  11 
L.  E.  A.  N.  S.  201. 

New  Jersey. — Alfred  W.  Booth  & 
Bro.  v  Burgess,  72  N.  J.  Eq.  181,  65 
Atl.  226. 

North  Carolina. — Jones  v  Stanley, 
76  N.  C.  355. 

Texas. — Baymond  v  Yarrington,  96 
Tex.  443,  73  S.  W.  800,  97  Am.  St. 
Bep.  911,  62  L.  E.  A.  962. 

West  Virginia. — West  Virginia 
Transportation  Co.  v  Standard  Oil  Co., 
50  W.  Va.  611,  40  S.  E.  591,  88  Am. 
St.  Eep.  885,  56  L.  B.  A.  804. 

Wisconsin. — See  Martens  v  Beilly, 
109  Wis.  464,  84  N.  W.  840. 

United  States. — Angle  v  Chicago  etc. 
E.  Co.,  151  U.  S.  1,  14  Sup.  Ct.  340, 
38  L.  ed.  55. 

England. — Quin  v  Leathern,  (1901) 


270  PROCURING  BREACH  OF  CONTRACT.  [§  203 

which  is  to  be  protected  against  undue  influence  by  persons  not 
parties  thereto,38  since  such  action  on  their  part  is  a  direct  invasion 
of  this  right.27  ' '  The  contract  confers  certain  rights  on  the  person 
with  whom  it  is  made,  and  not  only  binds  the  parties  to  it  by  the 
obligation  entered  into,  but  also  imposes  on  all  the  world  the  duty 
of  respecting  that  contractual  obligation. ' '  And  a  combination  to 
procure  a  breach  of  contract  is  an  unlawful  conspiracy.29 

§  204.  Means  employed. 

If  the  means  employed  to  procure  the  breach  of  a  contract  are 
fraud,  violence  or  intimidation,  there  can  be  no  justification,  and 
where  those  circumstances  exist,  no  necessity  for  determining  what 
amounts  to  ' '  just  cause  or  excuse ' '  can  arise.  But  its  determination 
becomes  important  when  persuasion  is  the  means  used  to  induce  the 
breach.  This  is  so,  because  the  right  to  immunity  from  interference 
with  contractual  rights  is  not  absolute.80 

§  205.  Just  cause  or  excuse.81 

Circumstances  may  exist  which  cause  the  right  to  immunity  from 
interference  with  contractual  relations  to  cease  to  exist.  These  cir- 
cumstances are  said  to  amount  to  a  justification  or  excuse  on  the 
part  of  the  person  who  has  caused  the  breach  of  contract.  The  so- 
called  justification  is  an  exceptional  fact  which  shows  that  no  tort 
was  committed.82  The  justification  or  excuse  must  be  as  broad  as  the 

A.  C.  495,  510,  70  L.  J.  C.  P.  78,  85  Iron  Moulders'  Union  v  Allis-  Chal- 

L.   T.  289,  in  which  it  was  said  by  mers  Co.,  166  Fed.  40,  20  L.  E.  A.  N. 

Lord  McNaghten  that  it  is  a  viola-  S.  315. 

tion  of  legal  right  to  interfere  with  2<>  Temperton  v  Eussell,  (1893)  1  Q. 

contractual    relations    recognized    by  B.  D.  715,  62  L.  J.  Q.  B.  412,  69  L. 

law,  if  there  be  no  sufficient  justifica-  rp.  78. 

tion  for  it;  Walters  v  Green,  (1899),  *  j^lax  v  Oakes,  63  Fed.  311,  11 

2  Ch.  696,  68  L.  J.  Ch.  730,  81  L.  T.       n  ^    A    ono   Of-  T     '     A    ..    ,  T  . 

C.  C.  A.  209;  25  L.  B.  A.  44,  4  Inters. 

151;  South  Wales  Miners'  Federation  Com>  R  744.  Hitchman  Coal  Co>  y> 
v  Glamorgan  Coal  Co.,  (1905),  A.  C.  Mitchell  172  Fed>  963  Thomag  v 

OOQ 

'  Cincinnati  etc.  E.  Co..  62  Fed.  803.  4 

-  Alfred  W.  Booth  &  Bro.  v  Bur-       Interg    Com    R       788 

gess,  72  N.  J.  Eq.  181,  65  Atl.  226; 

Jersey  City  Printing  Co.  v  Cassidy  "See    Alfred  W.    Booth    &  Bro.  v 

63  N  J.  Eq.  759,  53  Atl.  230 ;  Iron  Burgess>  72  N"  J'  E*  181>  65  Atl'  226" 
Moulders'  Union  v  Allis-Chalmers  Co.,  81See  also  Infra  tnis  chapter,  sec- 

166  Fed.  45,  20  L.  E.  A.  N.  S.  315.  tions  207>  209>  2n- 

"Jersey  City  Printing  Co.  v  Cas-  *•  Alfred  W.  Booth  &  Bro.  v  Bur- 
sidy,  63  N.  J.  Eq.  759,  53  Atl.  250;  gess,  72  N.  J.  Eq.  181,  65  Atl.  226. 
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act,  and  must  cover  not  only  the  object  sought  but  also  the  means  to 
attain  that  object.88  What  amounts  to  just  cause  or  excuse  for  in- 
terference is  a  matter  which  is  very  difficult  to  determine  inasmuch 
as  in  practically  all  the  decisions  in  which  the  question  arose,  the 
court  held  that  it  did  not  exist  in  the  particular  case  under  con- 
sideration. It  has  been  said  that  the  question  is  one  to  be  deter- 
mined on  the  facts  of  each  case,34  and  that  the  justification  which 
will  be  sufficient  to  exonerate  a  person  from  liability  for  procuring 
the  breach  of  another's  contract  must  be  an  equal  or  superior  right 
in  himself.85  Such  interference  is  not  justifiable  as  legitimate  trade 
competion,88  although  acts  amounting  to  interference  with  one's 
rights  of  possible  contracts  are  justified  when  done  by  another  for 
the  purpose  of  furthering  his  own  interests  as  a  competitor.37  Nor  is 
such  interference  justified  on  the  grounds  that  the  party  causing  the 
breach  of  contract  acted  on  a  wrong  understanding  of  his  own 
rights,38  or  that  he  acted  honestly  and  without  ill-will,39  or  even  that 
he  acted  as  an  altruist  seeking  only  the  good  of  another  without 
benefit  to  himself.40  It  is  suggested  by  way  of  illustration  that  un- 
willingness of  workmen  engaged  in  a  hazardous  occupation  to  work 
in  company  with  a  reckless  or  incompetent  fellow  servant  would 
furnish  ample  justification  for  inducing  his  discharge  in  breach  of 

33  Martell  v  White,  185  Mass.  255,  w  Bead  v  Friendly  Society  of  Oper- 

69  N.  E.  341,  102  Am.  St.  Eep.  341,  ative  Stonemasons,    (1902),  2   K.   B. 

64  L.  E.  A.  260.  88,  71  L.  J.  K.  B.  994,  87  L.  T.  493. 

84  Glamorgan  Coal  Co.  v  South  Wales 

Miners'  Federation,  89  L.  T.  393,  72  "South  Wales  Miners'  Federation 

L    J    O    B    893  v  Glamorgan  Coal  Cov  (1905),  A.  C. 

» Read  v' Friendly  Society  of  Oper-  239>  <affirming  <1903>  2  K'  B"  545'  72 

ative  Stonemasons,  (1902),  2  KB.  L'  J'  K'  R  893>  89  L'  T'  393'  which 

732,  71  L.  J.  K.  B.  994,  87  L.  T.  493.  deci3ion  reverses  (1903>  1  K'  R  118> 

See  also  Berry  y  Donovan,  188  Mass.  87  L'  T'  232>  •  Eead  v  Frien<Uy  S°- 

353,  74  N.  E.  603,  108  Am.  St.  Eep.  ciety  of  °Peratl™  st°ne  Masons, 

499  5  L.  E.  A.  N.  8.  849.  <1902>'  2  K'  B"  88>  71  L"  X  K'  R 

"Beekman  v  Masters,  195  Mass.  994>  87  L'  T"  4935  Braneh  v  Eoth- 

205,  80  N.  E.  817,  11  L.  E.  A.  N.  S.  10  Ont'  Law  <Can'>  284'  See  also 

201;  Eeynolds  v  Davis,  198  Mass.  294,  Berr3r  v  DonOTan.  188  Maas-  353.  7* 

84  N.  E.  457,  17  L.  E.  A.  N.  S.  162  N"  K  603>  108  Am"  St'  **•  499'  5 

Eead  v  Friendly  Society  of  Operative  L'  R  A'  N'  S'  899'  Motley  Green  & 

Stonemasons,  (1902),  2  K.  B.  732,  71  Co'  v  Detroit  Steel  &  SPrin8  Ca'  161 

TT'/i/l      QQQ 

L.  J.  K.  B.  994,  87  L.  T.  493. 

87  Beekman    v    Masters,    195    Mass.  *°  Eead  v  Friendly  Society  of  Opera- 

205,  80  N.  E.  817,  11  L.  E.  A.  N.  S.  tive  Stone  Masons,   (1902),  2  K.  B. 

201.  88,  71  L.  J.  K.  B.  994,  87  L.  T.  493. 
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a  contract  of  employment,  by  such,  pressure  brought  to  bear  on  the 
employer  as  is  incidental  to  a  strike  or  a  threat  to  strike.  And  it 
was  said  in  an  English  decision  that  if  a  contract  between  B  and  C 
is  one  which  B  could  not  make  consistently  with  his  preceding  con- 
tractual obligations  towards  A,  A  may  induce  him  to  break  it.41 

§  206.  Application  of  foregoing  rules  to  cases  arising  out  of  trade 
disputes — Introductory  statement. 

Having  stated  the  general  rules  applicable  to  the  procuring  of 
breach  of  contract,  an  attempt  will  be  made  to  show  their  application 
in  cases  where  the  procuring  of  breaches  of  contract  arose  out  of 
trade  disputes. 

§  307.  — Procuring  breach  of  contract  of  service  by  employes. 

Action  for  damages General  rule. 

Where  a  union,  (by  statute  made  liable  to  be  sued)  or  its  officers 
or  members,  intentionally  and  without  just  cause  or  excuse,  induces 
another's  employes  to  quit  his  service  in  breach  of  their  contracts  of 
employment,  he  is  entitled  to  recover  the  damages  resulting  from 
such  tortious  act,  from  such  union,  or  from  such  combination  of  of- 
ficers or  members,42  and  this  it  has  been  held  is  true  whether  the 
means  used  is  peaceable  persuasion,48  or  intimidation,44  or  threats 
or  abusive  language  or  a  system  of  espionage.45  Procuring  a  breach 
of  such  contracts  is  not  justifiable  as  legitimate  trade  competition,4* 
and  it  is  immaterial  that  those  inducing  the  breach  of  contract,  acted 
in  good  faith  and  without  ill-will  toward  the  employer.41  Nor  is  it 

„  "Buckley,  L.  J.,  in  Smithies  v  Na-  Union,  5  Ont.  Law  (Can.)  463.     And 

tional  Association  of  Operative  Plas-  see  Walker  v  Cronin,  107  Mass.  535. 

terers,    (1909)    1  K.  B.  310,  337,  25  "Parker  v  Bricklayers'  Union  No. 

T.  L.  E.  202.  1,  10  Ohio  Dec  (Eeprint)  458,  23  W. 

^Parker  v  Bricklayers'  Union  No.  L.  B.  223. 

1,    10   Ohio   Dec.    (Reprint)    45»,   21  "See  Doremus  v  Hennessy,  176  111. 

W.    L.    B.    223;    Quinn   v   Leatham,  608,  54  N.  E.  924,  68  Am.  St.  Eep. 

(1901),  A.  C.  495;  70  L.  J.  P.  C.  76,  203,  43  L.  E.  A.  797. 

85  L.  T.  289,  (affirming  (1899)  2  Jr.  "Krug     Furniture     Co.     v     Berlin 

412);   South  Wales  Miners'  Federa-  Union  of  Amalgamated  Woodworkers, 

tion  v  Glamorgan  Coal  Co.,  (1905)  A.  5  Ont.  Law  (Can)  463. 

C.  239,  (affirming  (1903)  2  K.  B.  545,  "See  Doremus  v  Hennessey,  176  111. 

75  L.  J.  K.  B.  893,  89  L  T.  393,  52  608,  52  N  E.  924,  68  Am.  St.  Eep. 

W.  E.  165) ;  Walters  v  Green  (1899)  203,  43  L.  E.  A.  797,   (affirming  62 

2  Ch.  696,  68  L.  J.  Ch.  730,  81  L.  T.  111.  App.  391). 

151 ;    Krag    Furniture    Co.    v    Berlin  "  South  Wales  Miners '  Federation 

Union  of  Amalgamated  Woodworkers'  v  Glamorgan  Coal  Co.,   (1905)   A.  C. 
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a  justification  that  the  employer  refused  to  discharge  his  non-union 
employes  at  the  request  of  the  union  causing  the  breach  of  contract," 
or  that  he  refused  to  fix  his  scale  of  prices  at  that  agreed  on  by 
such  union,*9  or  by  the  fact  that  the  union  inducing  the  breach 
acted  in  the  bona  fide  belief  that  an  association  of  employers,  to 
which  the  employer  injured  by  the  action  of  the  union  belonged, 
intended  to  break  a  contract  between  it  and  the  union  providing  for 
arbitration  of  disputes  between  employers  and  employes,  or  even  by 
the  fact  that  an  actual  intent  existed  on  the  part  of  the  association  to 
do  so.  A  few  illustrations  of  how  these  principles  have  been  ap- 
plied will  be  helpful.  Thus  in  the  case  of  South  Wales  Miners' 
Federation  v  Glamorgan  Coal  Co.,51  commonly  called  the  "Stop-Day 
Case/'  miners  employed  in  colleries,  without  notice  to  their  em- 
ployers, and  in  breach  of  their  contracts,  abstained  from  work  on 
certain  days  upon  the  direction  of  a  registered  federation  of  miners. 
The  federation  acted  honestly  and  without  malice  or  ill  will  to  the 
employers,  and  with  the  object  of  keeping  up  the  price  of  coal  by 
which  the  wages  were  regulated.  It  was  held  that  the  federation 
was  liable  for  damages,  no  justification  for  their  act  being  shown. 
In  Krug  Furniture  Co.  v  Berlin  Union  of  Amalgamated  Wood- 
workers,82 it  was  held  that  damages  are  recoverable  against  a  local 
trade  union  and  its  members  in  an  action  by  employers  of  work- 
men, when  by  means  of  threats,  abusive  language,  and  a  system  of 
espionage,  the  workmen  are  induced  to  break  their  contracts  of  em- 
ployment with  their  employers.  And  in  Walters  v  Green,  M  it  was 
held  that  where  a  number  of  masters  (acting  through  a  common 

239,    (affirming   (1903)   2  K.  B.  545,  breach  of  the  one  by  the  one  party  en- 

72  L.  J.  K.  B.  893,  89  L.  T.  393  which  titles   a   breach   by   the   other  party, 

decision  reverses  (1903)  1  K.  B.  118,  This  contention  cannot  in  my  judg- 

87  L.  T.  232).  ment  be  sustained;   and  by  Kennedy 

"Quinn  v  Leatham,    (1901)    A.  C.  L.    J.    (at   p.   341)."     "The   breach 

495,  70  L.  J.  P.  C.  76,  85  L.  T.  289.  by  B  of  his  contract  with  A,  cannot 

"See  Doremus  v  Hennessy,  176  111.  I  think,  properly  be  held  to  justify 

608,  52  N.  E.  924,  68  Am.  St.  Eep.  or  excuse  A  in  procuring  C  to  break 

203,  43  L.  R.  A.  797,  (affirming  62  111.  an  independent  contract  with  B.    Nor 

App.  391).  do  I  think  it  would  make  any  material 

80  Smithies  v  National  Association  of  difference  if  A  be  an  association  of 

Operative  Plasterers,  (1909)  1  K.  B.  which  C  is  a  member." 

310,  25  T.  L.  B.  202,  in  which  it  was  ML.  B.  (1905)  A.  C.  239. 

iaid  by  Buckley  L.  J.    (at  p  337)  :  u  5  Ont.  Law  (Can.)  463. 

"This  is  setting  up  that  where  there  M  (1899)    2   Ch.  696,   68  L.  J.   Ch. 

are    two    independent    contracts,    the  730,  81  L.  T.  151. 
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agent)  and  a  workman  entered  into  a  contract  with  one  of  the  mas- 
ters to  be  subsequently  specified,  the  chance  of  employing  the  work- 
man is  sufficient  damage  to  a  master,  even  before  he  has  been  speci- 
fied, to  entitle  him  to  maintain  an  action  against  those  who  combine 
to  induce  the  workman  to  break  his  engagement.  Nevertheless  to 
render  a  union,  by  statute  made  liable  to  be  sued,  liable  for  damages 
caused  by  persuading  men  to  break  their  contracts  of  employment,  it 
is  essential  that  it  should  have  expressly  authorized  the  acts  resulting 
in  the  damage  or  ratified  them.  Thus  where  branch  officials  of  a 
union  induced  men  to  break  their  contract  and  go  on  strike  and 
the  terms  upon  which  branches  of  the  union  were  authorized  to 
strike  were  defined  in  the  rules,  which  were  not  observed,  and  the 
governing  body  of  the  union  expressed  disapproval  of  the  strike, 
it  was  held  that  the  officials  were  not  agents  of  the  association  in 
procuring  the  breach  of  contract  and  that  the  union  was  not  liable 
for  such  breach.5* 

§  208. Statutory  limitation  of  rule. 

In  England  the  rule  stated  in  the  preceding  section  is  limited 
by  recent  legislation,  so  far  as  labor  unions  are  concerned.  By 
section  3  of  the  '  *  Act  to  provide  for  the  regulation  of  Trade  Unions 
and  Trade  Disputes  enacted  Dec.  21,  1906,  it  is  provided  that  "An 
act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade 
dispute  shall  not  be  actionable  on  the  ground  only  that  it  induces 
some  other  person  to  break  a  contract  of  employment/*  and  by 
Section  1,  that  "an  act  done  in  furtherance  of  an  agreement  or 
combination  by  two  or  more  persons,  if  done  in  contemplation 
or  furtherance  of  a  trade  dispute  shall  not  be  actionable,  unless  the 
act  if  done  without  any  such  agreement  or  combination  would  be 
actionable. "  It  seems  plain  that  these  two  provisions  construed  to- 
gether mean  that  a  combination  of  workmen,  who  in  contemplation 
or  furtherance  of  a  trade  dispute  procure  other  workmen  to  break 
their  contracts  of  employment  have  done  nothing  actionable.  This 
statute,  however  it  is  held,  does  not  operate  retrospectively  to  pre- 
vent the  further  maintenance  of  an  action  brought  against  a 
union  before  it  was  passed.95  ' '  It  is  a  proposition  founded  in  com- 

84  Denaby  &  Cadeby  Main  Collieries  "  Smithies  v  National  Association  of 

v  Yorkshire  Miners' Union,  (1906)  A.  Operative  Plasterers,   (1909)  1  K.  B. 

C.  384,  76  L.  J.  K.  B.  961,  95  L.  T.  310,  25  T.  L.  E.  202. 
561. 
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mon  sense  that  where  vested  rights  have  already  accrued,  and  legis- 
lation is  passed  which  uses  words  expressive  of  futurity,  such  as 
'shall/  or  'shall  not/  which  prima  facie  would  appear  to  be  meant  to 
be  applicable  to  future  cases,  it  is  not  to  be  construed  retrospec- 
tively so  as  to  affect  those  vested  rights,  unless  terms  are  used 
which  clearly  compel  the  court  to  give  it  that  construction. " 

§  209. Suits  for  injunction. 

In  many  decisions,  the  question  has  arisen  whether  the  writ  of 
injunction  to  prevent  interference  by  third  persons  with  con- 
tractual rights  is  a  permissible  remedy  for  the  party  whose  rights 
are  threatened.  In  one  of  them,  the  court  was  of  the  opinion  that 
it  was  doubtful  whether  the  inducing  of  an  employe  by  persuasion 
to  break  his  contract  of  service  gave  rise  to  any  cause  of  action 
whatever  and  refused  to  grant  an  injunction  to  prevent  acts  of  this 
character  on  the  ground  that  injunctions  should  be  denied  in  cases 
of  doubtful  right.57  As  already  shown  however,  this  view  is  op- 
posed to  the  great  weight  of  authority,58  and  in  respect  of  injunc- 
tions it  is  generally  held  that  where  plaintiff  proves  that  defendant 
unlawfully  interferes,  or  threatens  to  interfere,  with  his  rights 
under  a  contract  and  further  shows  that  damages  will  not  afford 
an  adequate  remedy,  an  injunction  will  be  granted.59  The  prin- 
ciple has  found  frequent  application  in  the  frequent  disputes  be- 
tween capital  and  labor.  It  is  very  generally  held  that  an  injunc- 
tion will  issue  on  the  application  of  an  employer  of  labor,  to  pre- 
vent a  combination  of  members  or  officers  of  a  union  from  carrying 
into  execution  an  agreement  to  procure  his  employes  to  quit  his 
service  in  breach  of  their  contracts  of  employment  where  the  rem- 
edy* at  law  would  be  inadequate,80  and  in  the  suit  for  injunction, 

56  Williams  L.  J.  in  Smithers '  v  Na-  W.  &  A.  Fletcher  Co.  v  International 

tional  Ass'n  of  Operative  Plasterers,  Ass'n  of  Machinists,  N.  J.  55  Atl. 

(1909)  1  K.  B.  310,  319,  25  T.  L.  B.  1077;  Titusville  Iron  Co.  v  Quinn,  13 

202.  Pa.  Dist.  416;  Iron  Moulders'  Union  v 

"Rogers  v  Evarts,  17  N.  Y.  Suppl.  Allis- Chalmers  Co.,  166  Fed.  45,  20 

264.  L.  R.  A.  N.  S.  315;  A.  R.  Barnes  &  Co. 

88  See  supra  this  chapter,  section  203.  v    Berry,    156    Fed.    72 ;    Knudsen   v 

80  Beckman  v  Masters,  195  Mass.  Benn,  123  Fed.  636 ;  Wabash  etc.  R. 

205,  80  N.  E.  817,  11  L.  R.  A.  N.  S.  Co.  v  Hannahan,  121  Fed.  163;  South- 

201.  And  see  cases  cited  in  subse-  ern  R.  Co.  v  Machinists'  Local  Union, 

quent  notes  in  this  section.  Ill  Fed.  49;  Arthur  v  Oakes,  63  Fed. 

80  Jersey  City  Printing  Co.  v  Cas-  310,  321,  11  C.  C.  A.  209,  25  L.  R. 

sidy,  63  N.  J.  Eq.  759,  53  Atl.  230;  A.  414,  4  Inters.  Com.  Rep.  744; 
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damages  may  be  awarded.81  It  is  no  justification  that  defendants 
acted  without  ill-will,  but  in  good  faith  in  pursuance  of  the  pro- 
visions of  the  constitution  of  the  union  prohibiting  its  members 
from  working  with  non-union  men,  the  employer  not  being  aware 
of,  or  a  party  to  such  provisions.6*  The  rule  applies  where  the 
means  to  procure  the  breach  of  contract  are  mere  molestation  or 
annoyance,68  payment  of  money  or  of  transportation  expenses,94 
threats  of  the  imposition  of  fine,65  abusive  language,  w  or  violence 
or  threats  of  violence,67  and  where  no  justification  is  shown,  it  is 
applicable  where  the  method  employed  to  procure  the  breach  of  con- 
tract is  persuasion.68  In  applying  the  principles  enunciated  it  has 
been  held  that  the  officers,  agents  and  representatives  of  a  labor 
union  may  be  enjoined  from  calling  a  strike  in  violation  of  a  con- 
tract of  employment,69  and  where  striking  employes  of  a  railroad 
company  attempt  to  compel  other  employes  in  its  service,  to  quit 
in  breach  of  their  contracts,  by  threats,  abusive  language  or  intim- 
idation and  the  business  interfered  with,  is  the  transportation  of 
interstate  commerce  which  is  obstructed  or  stopped  by  such  acts, 
the  continuance  thereof  will  be  enjoined.70 

§210.  Procuring  breach  of  contract  by  employes  not  to  join  union. 

Knowingly  enticing  and  persuading  apprentices  under  contract 
with  their  employer,  an  owner  of  a  non-union  plant,  not  to  join  a 
union,  to  violate  their  contract  in  this  regard,  is  unlawful  and  will 
be  restrained  by  injunction,  where  such  interference  if  allowed  to 
continue  would  ruin  his  business,  and  the  damages  are  incapable  of 
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ascertainment  at  law.71  A  statute  providing  that  it  shall  be  lawful 
for  any  labor  union  or  workmen  acting  either  as  individuals  or  as 
mere  members  of  a  club  to  refuse  to  work  for  any  persons  when- 
ever they  think  the  wages  paid  insufficient  or  the  continued  labor 
would  be  contrary  to  the  rules  and  regulation  of  the  union,  does  not 
authorize  an  interference  with  an  employer's  business  by  per- 
suading his  workmen  to  join  a  union  in  violation  of  a  contract  not 
to  do  so.73 

§  211.  Procuring  discharge  of  employes  in  breach  of  contract  of 
employment. 

It  is  an  actionable  wrong  for  a  union  to  procure  an  employer,  by 
threats  of  strike,  to  discharge  an  employe  in  breach  of  contract  of 
employment,  and  the  discharged  employe  is  entitled  to  recover  the 
resulting  damages  in  an  action  against  the  union  and  its  officers.78 
The  fact  that  the  defendants  acted  in  good  faith  and  to  further  the 
best  interest  of  the  union,  and  that  the  employment  of  plaintiff  was 
in  breach  of  a  rule  of  the  union  to  which  the  employer  had  agreed 
and  subscribed  was  held  to  furnish  no  justification  for  the  acts  com- 
plained of.74 

§  212.  Procuring  breach  of  contract  not  involving  relation  of 
master  and  servant. 

As  was  stated  in  another  section  of  this  chapter,  it  is  well-settled 
that  the  procuring  of  a  breach  of  contract  of  any  character  by  such 
means  as  fraud,  violence,  intimidation  or  coercion,  is  an  actionable 
wrong.75  In  one  of  the  cases  arising  out  of  the  great  railroad  strike 
of  1894,  it  was  held  that  a  combination  by  employes  of  a  railroad 
company  to  strike  for  the  purpose  of  compelling  it  to  break  a  con- 
tract to  use  the  cars  of  another  company  and  thereby  injure  the 
latter  company,  when  the  relation  thus  sought  to  be  broken  had  no 


11  Flaccus  v  Smith,  199  Pa.  St.  128,  73  Read  v  Friendly  Society  of  Oper- 
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effect  whatever  on  the  character  or  reward  of  the  striking  em- 
ployes' service,  is  an  unlawful  conspiracy.  The  motive  for  quit- 
ting and  the  end  sought  thereby  it  was  said,  made  the  injury  in- 
flicted unlawful  and  the  combination  by  which  it  was  effected  an 
unlawful  conspiracy.76  It  has  also  been  held  that  officers  and  mem- 
bers of  a  labor  union  are  liable  for  the  resulting  damages  where 
they  demand  of  an  employer  that  he  discharge  his  non-union  men 
and  on  his,  refusal  to  do  so,  by  threats  of  calling  out  employes  of 
his  customers,  induce  the  latter  to  break  their  contracts,77  and  a 
continuance  of  such  acts  by  them  may  be  enjoined.78  And  where 
officers  of  a  union  because  of  the  refusal  of  a  building  contractor 
to  hire  only  union  men  induces  one  for  whom  he  is  putting  up  a 
building  to  break  the  contract,  the  contractor  is  entitled  to  recover 
the  damages  caused  by  such  unlawful  act,  but  not  to  a  permanent 
injunction  to  restrain  the  union  and  its  officers  from  any  interfer- 
ence in  the  future,  if  in  the  performance  of  other  contracts  he 
chooses  to  employ  non-union  workmen.  The  fact  that  defendants 
have  been  guilty  of  unlawful  conduct  raises  no  presumption  that  in 
the  future  they  will  engage  in  similar  wrongdoing.78  So  a  com- 
bination of  persons  having  no  interest  in  an  employer's  business, 
who  on  his  refusal  to  fix  the  rate  of  wages  paid  by  him  at  their 
dictation  cause  his  patrons  to  break  their  contracts  by  threats  of 
injury  to  their  business  are  liable  in  damages  therefor,80  and  where 
a  labor  union  induces  persons  advertising  in  a  newspaper  to  cease 
advertising  therein  in  breach  of  their  contracts,  by  threats  of  a 
withdrawal  of  the  patronage  of  organized  labor  from  them,  the  con- 
tinuance of  such  acts  may  be  enjoined.81  So  it  has  been  held  that 
persuasion  and  threats  to  compel  the  cancellation  of  a  contract  with 
complainant  to  deliver  meals  and  supplies  necessary  for  the  use  of 
its  non-union  employers  may  be  restrained  by  injunction,88  and 
the  fact  that  a  master  painter  refuses  to  recognize  in  a  formal  way 
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a  labor  union  of  journeymen  painters  and  offers  an  alleged  affront 
to  its  walking  delegate  does  not  justify  them  in  causing  parties  who 
have  entered  into  contracts  with  him  to  deliberately  break  such 
contracts,  by  means  of  threats  to  cause  and  by  actually  causing  a 
strike  of  all  workmen  in  the  employ  of  such  parties,  and  an  in- 
junction will  lie  to  prevent  the  doing  or  continuance  of  such  acts.* 
On  the  other  hand  it  has  been  held  that  where  after  the  inception 
of  a  strike  with  a  lawful  end  in  view,  the  employer  sends  his  ma- 
terial to  manufacturers  of  the  same  kind  of  products  to  be  worked 
up  for  him,  it  is  lawful  for  the  strikers  to  persuade  the  employes  of 
such  manufacturers,  who  are  members  of  the  same  union  as  the 
strikers  to  refuse  to  work  on  such  materials,  and  notify  their  em- 
ployers that  a  strike  will  be  inaugurated  unless  the  contracts  with 
the  employer  against  whom  the  strike  is  in  force  are  cancelled.8* 
In  support  of  this  view  it  was  said  that  if  the  proprietor  had  the 
right — which  seems  to  be  perfect — to  seek  the  aid  of  fellow  foun- 
dry-men to  the  end  that  the  necessary  element  of  labor  should  enter 
into  his  product,  the  strikers  had  a  reciprocal  right  of  seeking  the 
aid  of  fellow  moulders  to  prevent  that  end.  To  whatever  extent 
employers  may  lawfully  combine  and  co-operate  to  control  and  sup- 
ply and  the  conditions  of  work  to  be  done,  to  the  same  extent  should 
be  recognized  the  right  of  workmen  to  combine  and  co-operate  to 
control  the  supply  and  the  condition  of  the  labor  that  is  necessary 
to  the  doing  of  the  work.85  The  fact  that  this  cessation  of  work  on 
the  part  of  the  employes  so  persuaded  might  involve  their  em- 
ployers in  a  breach  of  contract  is  wholly  incidental  and  clearly  dis- 
tinguishable from  a  direct  interference  with  contract  relations  by 
persuading  men  to  break  their  contracts  of  employment. 

§  213.  Criminal  liability  for  procuring  breach  of  contract. 

It  has  been  held  in  some  of  the  earlier  English  cases,  that  a  com- 
bination, to  injure  a  man  in  his  business  or  calling  by  inducing 
workmen  in  his  employ  to  break  their  contracts  of  employment  is 
an  indictable  conspiracy,86  although  no  threats  or  intimidation  are 


88 Seattle    v    Callanan,    81    N.    Y.          ""Iron    Moulders'    Union    v    Allis- 
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used.*1  In  the  United  States  it  was  held  in  a  decision  of  the  federal 
court  that  a  combination  by  striking  locomotive  engineers  to  induce 
other  employes  of  the  railroad  company  against  which  a  strike  was 
in  operation  to  quit  the  service  of  the  company  in  breach  of  their 
contracts  of  employment  was  an  indictable  conspiracy.88  And  in 
another  decision  it  was  said  that  where  the  officers  of  a  union  on  the 
refusal  of  a  company  to  fix  the  rate  of  wages  according  to  the  dic- 
tation of  the  combination,  procures  its  patrons  to  break  existing 
contracts  through  threats  of  loss  and  injury  to  them,  they  are 
guilty  of  a  criminal  conspiracy  both  at  common  law  and  under  the 
statute  making  it  an  offense  to  prevent  another  from  exercising  his 
trade  or  calling  by  force  threats  or  intimidation." 

87 Beg.  v  Duffield,  5  Cox  C.  C.  404.         obstructing  mails). 
88  United  States  v  Stevens,  2  Hask.         w  Old    Dominion    Steamship    Co.    v 
164,  Fed.  Cas.  16,  392  (indictment  for     McKenna,  30  Fed.  48. 
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§  214.  Actions  by  or  against  in  common  name — Where  practice 
unaffected  by  statute. 

Technically,  procedings  against  an  incorporated  labor  union,  are 
proceedings  against  the  members  individually  and  not  in  solido 
against  the  union,  as  in  the  case  of  incorporated  societies,90  and 
while  the  union  may  sue  or  be  sued  by  joining  all  the  members  as 
plaintiffs  or  defendants,81  it  can  neither  sue  nor  be  sued  in  its  com- 
mon name  either  at  law  or  in  equity  in  the  absence  of  some  statu- 
tory provisions  authorizing  such  procedure.88  The  reason  for  this 
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is  that  in  order  to  conduct  judicial  proceedings  in  court,  a  party 
litigant  must  be  either  a  natural  or  artificial  person,93  and  that  there 
is  no  such  entity  known  to  the  law  as  an  unincorporated  associa- 
tion.94 Voluntary  associations  are  not,  in  their  collective  capacity 
and  name,  recognized  at  common  law,  as  having  any  legal  existence 
distinct  from  their  members.95  Subject  to  an  exception  applicable 
to  suits  in  equity  only,  which  will  be  hereinafter  considered,95  all 
the  individual  members  of  an  unincorporated  labor  union  must  be 
joined  either  as  plaintiffs  or  defendants  both  in  actions  at  law  and 
in  suits  in  equity,  in  the  absence  of  statute  providing  otherwise.97 
Now  inasmuch  as  the  membership  of  these  organizations  is  ordin- 
arily very  large,  a  rigid  adherence  to  this  rule  would  impose  great 
inconvenience  upon  the  organizations  themselves  as  well  as  hard- 
ship upon  those  seeking  redress  against  them,  for  it  would  be  im- 
possible, in  many  instances  for  non-members  to  obtain  the  names 
of  more  than  a  small  part  of  the  membership,  without  great  effort, 
delay  and  expense.98  This  difficulty  however,  has  in  a  large  meas- 
ure been  removed  by  legislation.99  Furthermore  the  modern  trend 
of  opinion  is  to  the  effect  that  the  objection  that  all  the  members 
are  not  made  parties,  is  one  that  may  be  waived  and  is  waived 
unless  the  objection  be  raised  at  the  proper  time  and  in  the  proper 
manner.1  Accordingly  it  was  held  in  one  decision  that  a  union 
which  appears  and  pleads  in  an  apparently  corporate  capacity  can- 
Canada  v  Local  Union  No.  30,  Amal.  son  v  Industrial  Workers  of  the 
etc.  Ass'n,  5  Ont.  L.  Eep.  424,  (af-  World,  (Nev.)  95  N.  W.  354. 
firmed  in  9  Ont.  L.  Eep.  171).  98See  Branson  v  Industrial  Workers 

83  St.   Paul   Typothetae  v  St.   Paul      of  the  World,  (Nev.)  95  Pac.  354. 
Bookbinders'    Union,    94    Minn.    351,  "See    Infra   this    chapter,    sections 
102  N.  W.  725.                                              215,  216. 

84  Pickett  v  Walsh,   192  Mass.  572,          l  A.    E.    Barnes    &    Co.    v    Chicago 
78  N.  E.  753,  116  Am.  St.  Eep.  272,       Typographical  Union,  232  111.  402,  83 
6  L.  E.  A.  N.  S.  1067.  N.  E.  932,  122  Am.  St.  Eep.  129,  14 

85Karges  Furniture  Co.  v  Amalga-  L.  E.  A.  N.  S.  1150;  Flannery  v  Peo- 

mated  Woodworkers'  Union,  165  Ind.  pie,  225  111.   62,  80  N.  E.   60;    Iron 

421,  75  N.  E.  877,  2  L.  E.  A.  N.  S.  Moulders'  Union  v  Allis-Chalmers  Co., 

788.  166  Fed.  45,  20  L.  E.  A.  N.  S.  315; 

98  See  Infra  this  chapter,  section  217.  Krug  Furniture  Co.  v  Berlin  Union  of 

87  St.   Paul   Typothetae  v   St.   Paul  Amalgamated    Woodworkers,    5    Ont. 

Bookbinders'    Union,    94    Minn.    351,  Law   Eep.    (Can.)    463;    Centre   Star 

102  N.  W.  725;  Pickett  v  Walsh,  192  Min.   Co.  v  Eoseland  Miners'  Union, 

Mass.  592,  78  N.  E.  753,  116  Am.  St.  9    Brit.    Col.    (Can.)    190.     And    see 

Eep.  272,  6  L.  E.  A.  N.  S.  1067;  Bran-  Parties,  30  Cyc.  29. 
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not  object  on  the  trial  that  it  is  not  incorporated  or  liable  to  be 
sued;  that  such  objection  must  be  specially  pleaded,2  and  in  an- 
other that  where  the  bill  treated  a  number  of  unions  as  representa- 
tive of  their  membership,  and  an  individual  member  filed  a  verified 
answer  in  the  name  of  the  unions,  alleging  that  he  had  been  author- 
ized by  them  so  to  do,  and  the  case  was  carried  through  three  hear- 
ings (temporary  injunction,  contempt,  final  decree)  without  a 
suggestion  that  there  was  a  defect  of  parties,  or  rather  a  defect  in 
the  form  under  which  complainant  sought  to  have  the  membership 
of  the  unions  brought  into  court,  an  objection  that  defendant  was  a 
voluntary  unincorporated  association  which  could  not  be  sued  as 
such  cannot  be  made  on  appeal  and  that  an  injunction  against  the 
association  in  its  common  name  will  be  sustained.8  So  it  has  been 
held  that  although  a  bill  is  filed  in  the  name  of  an  unincorporated 
union,  yet  if  each  member  filed  a  written  consent  that  the  suit  be  so 
brought,  the  defect  is  one  of  form  and  not  of  substance  which  can 
only  be  raised  by  demurrer  or  a  motion  to  dissolve  the  injunction, 
and  the  defect  may  be  cured  by  amendment  after  issuance  of  the 
injunction.* 

§  215.  — Tinder  statutory  provisions  changing  rule Expressly. 

In  many  jurisdictions,  the  common  law  rule  regarding  suits  by 
and  against  voluntary  associations  has  been  materially  changed  by 
statute.  Statutes  of  many  states  contain  express  provisions  either 
for  the  bringing  of  actions  in  the  common  name  of  a  voluntary 
association,  or  the  bringing  of  action  against  a  voluntary  association 
in  its  common  name,  and  some  of  the  statutes  contain  both  pro- 
visions.6 These  statutes  apply,  of  course,  to  unincorporated  labor 
unions,  and  such  a  union  may  be  sued  in  its  common  name  under 
a  statute  allowing  a  voluntary  association  to  be  sued  in  its  common 
name.6  A  statute  containing  a  provision  of  this  character  does  not, 
however,  authorize  such  union  to  sue  in  its  common  name.7  So 

2  Krug  Furniture  Co.  v  Berlin  Union  8  United  States  Heater  Co.  v  Iron 

of  Amalgamated  Woodworkers,  5  Ont.  Moulders'  Union,  129  Mich.  354,  88  N. 

Law  Rep.  463.  W.  889. 

8  Iron  Moulders '  Union  v  Allis-  7  Mayer  v  Journeymen  Stone  Cut- 
Chalmers  Co.,  166  Fed.  45,  20  L.  R.  ters'  Ass'n,  47  N.  J.  Eq.  519,  20  Atl. 
A.  N.  S.  315.  492.  See  also  St.  Paul  Typothetae  v 

*Flannery  v  People,  225  111.  62,  80  St.  Paul  Bookbinders'  Union.  94 

N.  E.  60.  Minn.  351,  102  N.  W.  975. 

8  See  statutes  of  the  various  states. 
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where  the  right  conferred  to  sue  a  voluntary  association  in  its 
common  name,  is  limited  to  those  which  are  engaged  in  business,  it 
is  not  permissible  to  sue  in  its  common  name  an  unincorporated 
labor  union,  where  as  is  usually  the  case  it  is  not  engaged  in  any 
business,  and  has  as  its  sole  object  the  promotion  of  the  interests 
and  welfare  of  its  members.  The  purpose  of  such  a  statute  is  to 
authorize  the  courts  to  take  jurisdiction  over  unincorporated  assoc- 
iations engaged  under  a  common  name  in  some  sort  of  business  in 
which  property  is  bought,  and  sold,  debts  contracted — concerns 
owning  and  holding  property  and  incurring  pecuniary  liability.' 
Legislatures  have  power  to  enact  statutes  of  the  character  under 
consideration.  It  is  for  them  to  determine  who  may  sue  and  be 
sued  so  long  as  there  is  no  interference  with  vested  rights,  or  denial 
of  any  remedy.  The  law  it  is  said  deals  with  conditions  as  they 
exist.  It  recognizes  that  there  may  be  unincorporated  voluntary 
associations,  clubs  and  societies,  which  do  or  may  do  things  which 
make  it  desirable  for  them  to  have  the  right  to  bring  actions  at  law 
or  in  chancery  and  also  that  it  may  be  necessary  or  desirable  to 
make  them  defendants  in  an  action  at  law  or  proceeding  in  chan- 
cery.8 Nor  can  it  be  urged  as  an  objection,  that  such  statutes 
are  class  legislation  and  can  only  be  used  effectively  against 
organized  labor.10 

§  216. By  implication. 

The  right  of  an  unincorporated  labor  union  to  sue  in  its  common 
name  or  its  liability  to  be  so  sued,  may  be  conferred  by  implica- 
tion as  well  as  expressly.  This  principle  finds  apt  illustration  in 
the  case  of  labor  unions  registered  under  the  English  Trade  Union 
Act  of  1871  which  gives  to  registered  unions  the  power  to  own 
property  and  act  by  agents.  It  was  held  by  the  House  of  Lords,11 
reversing  a  lower  court  decision,"  that  a  registered  trade  union 

•St.   Paul   Typothetae   v   St.   Paul  ly  a  town,  village  or  city  or  a  college 

Bookbinders'    Union,    94    Minn.    351,  or  university,  in  this  state  which  has 

102  N.  W.  975.  not  its  voluntary  associations,  clubs  or 

•  U.  S.  Heater  Co.  v  Iron  Moulders '  societies  to  which  the  provisions  of  the 

Union,  129  Mich  354,  88  N.  W.  889.  law  apply. " 

"United  States  Heater  Co.  v  Iron          uTaff    Vale    By.    v    Amalgamated 

Moulders'  Union,  129  Mich.  354,  88  Society  of  Ey.  Servants,  1901  (A.  C.) 

N.   W.    889,   in   which   it   was   said:  426,  70  L.  J.  K.  R  905,  85  L.  T.  147 

' '  There  is  nothing  in  the  provisions  of  50  W.  E.  44,  65  J.  P.  596. 
the  law  which  indicates  that  it  is  aim-  12  (1901)  1  K.  B.  170,  83  L.  T.  474, 

ed  at  organized  labor.     There  ii  hard-  49  W.  E.  101,  64  J.  P.  788. 
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might  be  sued  in  its  registered  name.  In  this  instructive  case 
which  created  wide-spread  dissatisfaction  among  the  unions,  it  was 
said  by  Lord  Halsbury  that  "If  the  legislature  has  created  a  thing 
which  can  own  property,  which  can  employ  servants,  and  which  can 
inflict  injury,  it  must  be  taken  *  *  *  to  have  impliedly  given  the 
power  to  make  it  suable  in  a  court  of  law  for  injuries  purposely 
done  by  its  authority  and  procurement/'  and  by  Lord  Shand  that 
though  by  neither  of  the  statutes  are  trade  unions  although  regis- 
tered declared  to  be  incorporations,  which  would  as  a  consequence 
give  them  a  right  to  sue  and  make  them  liable  to  be  sued  in  the 
society's  name,  yet  the  right  to  sue  and  the  liability  to  be  sued 
may  be  conferred  by  statute  either  expressly  or  by  implication,  and 
that  the  power  of  suing  and  the  liability  to  be  sued  in  the  society's 
name  is  clearly  and  necessarily  implied  by  the  provisions  of  the 
statutes.  It  has  further  been  held  that  under  this  statute,  the 
trustees  of  the  union  must  be  joined  as  parties  in  order  to  reach 
the  funds  of  the  union.18  This  case  has  been  followed  on  the  first 
point  by  an  Ohio  nisi  prius  case,  which  construes  the  Ohio  statutes 
relating  to  labor  unions,  as  having  practically  the  same  effect  as  the 
English  registration  act,  and  as  allowing  suit  to  be  brought  against 
a  union  in  its  common  name." 

§  217.  Actions  by  or  against  a  few  members  or  officers  in  represen- 
tative capacity — In  suits  in  equity. 

In  equity  the  rule  in  respect  of  parties  to  suits  by  and  against 
unincorporated  labor  unions,  is  not  so  strict  as  in  actions  at  law. 
Where  the  members  are  numerous,  a  bill  may  be  brought  by  a  few 
of  the  members  or  officers  in  a  representative  capacity,  in  behalf  of 
themselves  and  all  other  members,16  and  a  bill  may  likewise  be 


"See  Pennant's  Trade  Unions  and          Maine. — Flaherty  v  Portland  Long- 

the  Law,  p.  81;  Howden  v  Yorkshire  shoremen's  Benevolent  Society,  99  Me. 

Miners  Ass'n,    (1903)    1  K.  B.   323;  253,  59  Atl.  58. 

Linaker  v  Pilcher,  70  L.  J.  K.  B.  396,          Maryland. — Cigar    Makers'    Union 

84  L.  T.  421,  49  W.  B.  413.  No.  1  of  Baltimore  v  Link,  29  L.  E. 

"Hillenbrand    v    Building    Trades  A.  202,  note;   Cigar  Makers'  Official 

Council,  14  Ohio  Dee.  N.  P.  628.  Journal,  Nov.  1886. 

"  Illinois. — Guilfoyle  v  Arthur,  158          Massachusetts. — Snow    v    Wheeler, 

111.  600,  41  N.  E.  1009.  113   Mass.   179;   Birmingham  v   Gal- 

KentucTcy. — Hetterman    v    Powers,  legher,  112  Mass.  190. 
102  Ky.  133,  43  S.  W.  180,  80  Am.  St.          Nevada.— Branson      v      Industrial 

Eep.  348,  39  L.  E.  A.  211.  Workers  of  the  World,  95  Pac.  354. 
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maintained  against  a  few  of  the  members  or  officers,  as  representing 
the  whole  membership  of  the  union.18  This  is  in  accordance  with 
the  rule  of  equity  pleading  which  dispenses  with  the  joinder  of  all 
members  of  an  unincorporated  association,  having  a  common  in- 
terest and  too  numerous  to  be  made  parties  individually,17  and 
where  suit  is  originally  brought  against  a  union  by  name  the  bill 
may  be  so  amended  as  to  run  only  against  certain  individuals  or 
officers  and  members  of  the  union,  and  against  the  other  members 
of  the  union  as  represented  by  such  individuals.18  In  suits  of  this 
character,  it  must  be  alleged  of  record  that  the  persons  by  or 
against  whom  suit  is  brought  are  suing  or  being  sued  in  a  repre- 
sentative character,  so  as  to  present  to  the  court  the  question 
whether  sufficient  parties  are  before  it  to  properly  represent  the 
rights  of  all,19  and  where  a  bill  for  injunction  is  brought  against 
labor  unions  by  name,  and  several  persons  individually  who  are 
not  alleged  to  be  officers  or  members  of  such  unions,  it  is  entirely 
defective  as  a  suit  against  such  unions.20  The  defect,  however, 
may  be  cured  by  an  amendment  alleging  that  such  persons  are 
members  or  officers  of  the  unions,  under  a  statute  providing  that 
the  court  may  at  any  time  permit  either  of  the  parties  to  amend 
any  defect  in  the  process  or  pleadings  upon  such  conditions,  as  it 


New  York. — Strasser  v  Moonelis,  55 
N.  Y.  Super.  Ct.  197,  11  N.  Y.  St. 
270;  Bloete  v  Simon,  19  Abb.  N.  C. 
88. 

Ohio. — Eenkert  v  Bamberger,  (Com. 
PI.)  29  L.  B.  A.  202,  note,  Cigar 
Makers '  Official  Journal  April  1897. 

Texas. — Galbreath  v  Phillipson, 
(Dallas  County  Dist.  Ct.)  29  L.  E.  A. 
205,  note,  Cigar  Makers'  Official  Jour- 
nal, April  1891. 

England.— Wolfe  v  Matthews,  21  Ch. 
Div.  194,  47  L.  T.  158;  Alfin  v  Hew- 
lett, 18  T.  L.  E.  664. 

"Pickett  v  Walsh,  192  Mass.  572, 
78  N.  E.  753,  6  L.  E.  A.  N.  S.  1067, 
116  Am.  St.  Eep.  272;  Eeynolds  v 
Davis,  198  Mass.  294,  84  N.  E.  457, 
17  L.  E.  A.  N.  S.  162 ;  L.  D.  Wilcutt 
&  Sons  Co.  v  Driscoll,  200  Mass.  100, 


Workers  of  the  World,  (Nev.)  95 
Pac.  354;  American  Steel  &  Wire  Co. 
v  Wire  Drawers7  etc.  Union,  90  Fed. 
598.  And  see  Eocky  Mountain  Bell 
Tel.  Co.  v  Montana  Federation  of 
Labor,  156  Fed.  810;  Hopkins  v  Oxley 
Stave  Co.,  83  Fed.  912,  28  C.  C.  A. 
99;  American  Federation  of  Labor  v 
Bucks  Stove  and  Eange  Co.,  (D.  C. 
App.)  37  Wash.  L.  Eep.  154,  163. 

17  See  Eeynolds  v  Davis,  198  Mass. 
294,  84  N.  E.  457,  17  L.  E.  A.  N.  S. 
162;  Pickett  v  Walsh,  192  Mass.  592, 
78  N.  E.  753,  116  Am.  St.  Eep.  272, 
6  L.  E.  A.  N.  S.  1067. 

18  L.  D.  Wilcutt  &  Sons  Co.  v  Dris- 
coll, 200  Mass.  110,  85  N.  E.  897. 

19  Eeynolds  v  Davis,  198  Mass.  294, 
84  N.  E.  457,  17  L.  E.  A.  N.  S.  162. 

20  American  Steel  &  Wire  Co.  v  Wire 


85  N.  E.  897;   Branson  v  Industrial      Drawers'  etc.  Union,  90  Fed.  598. 
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shall,  in  its  discretion  and  by  its  rules  prescribe,21  and  it  has  been 
said  that  such  amendment  may  be  made  on  appeal  if  the  individual 
defendants  were  proper  representatives  of  the  members  and  such 
members  would  suffer  no  damage  from  the  bill  being  so  amended.22 
It  is  not  essential  that  the  members  suing  or  sued,  should  be  of- 
ficers of  the  union.  The  required  represented  capacity  does  not 
necessarily  reside  in  some  official  or  authorized  representative 
quality,  attaching  by  reason  of  the  action  of  the  union  itself  in  con- 
ferring it.23  In  the  application  of  this  principle  it  has  been  held 
that  in  suits  to  enjoin  a  labor  organization  from  the  commission 
of  unlawful  acts  in  furtherance  of  a  strike,  the  leaders  of  the  strike 
may  be  made  defendants  as  representative  of  the  organization,  no 
matter  what  their  official  relation  to  the  organization  may  be.24 

§  218.  — In  actions  at  law. 

The  equity  rule  discussed  in  the  preceding  section  has  no  appli- 
cation in  actions  at  law  in  the  absence  of  statutes  so  providing.25  It 
has  recently  been  held,  however,  in  one  of  the  Code  States,  that  a 
statute  adopting  the  equity  rule  makes  such  rule  applicable  to  all 
proceedings  whether  they  are  of  a  legal  or  equitable  nature.  It 
was  said  that  under  the  Code  provision,  "There  is  but  one  form  of 
civil  action,  and  legal  and  equitable  distinctions,  so  far  as  prac- 
tice is  concerned,  are  largely,  if  not  entirely  done  away  with.  To 
hold  that  the  defendant  organizations  (labor  unions)  cannot  be 
sued  without  including  all  members,  which  are  so  numerous,  scat- 
tered and  difficult  to  ascertain,  might  cause  such  hardship  and 
delay  as  would  amount  to  a  denial  of  justice.  It  is  hard  to  con- 
ceive of  any  case  to  which  the  statute  would  be  more  applicable  in 
its  provisions  than  where  the  parties  are  numerous  one  or  more 
may  sue  or  defend  for  all. ' ' 26 

21  American   Steel  &   Wire   v   Wire  requirement  that  process  shall  be  ser- 

Drawers'  etc.  Union,  90  Fed.  598.  ved  on  them  exclusively  or  generally, 

22Pickett  v  Walsh,  192  Mass.  572,  though    by    a    natural    analogy    that 

78  N.  E.  753,  6  L.  E.  A.  N.  S.  1067,  would    be    a    convenient    method    to 

116  Am.  St.  Eep.  272.  adopt   in  suing   a  voluntary   associa- 

28 American    Steel    &    Wire    Co.    v  tion  or  in  bringing  a  suit  for  it." 

Wire   Drawers '   etc.   Union,   90   Fed.  2*  American  Steel  &  Wire  Co.  v  Wire 

598,  in  which  it  was  said :  * '  The  chief  Drawers '  etc.  Union,  90  Fed.  598. 

officers,  for  purposes  of  suits,  repre-  23  Branson  v  Industrial  Workers  of 

sent    a    corporation,    generally,    and  the  World,   (Nev.)  85  Pac.  354. 

they  may  so  represent  a  voluntary  as-  26  Branson  v  Industrial  Workers  of 

iociation;   but  there  is  no  techinical  the  World,  (Nev.)  95  Pac.  354. 
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§  219.  Statutes  authorizing  suits  in  names  of  officers. 

In  addition  to  statutes  of  the  character  already  considered,  there 
are  provisions  in  some  jurisdictions  which  authorize  the  bringing  of 
suits  by  or  against  unincorporated  labor  unions,  in  the  names  of 
the  officers  thereof  or  of  some  designated  officer,  "  or  officers.88  If 
suit  is  not  brought  in  accordance  with  these  provisions,  all  the  mem- 
bers of  the  union  must  be  joined.  They  do  not  authorize  suits  by 
or  against  the  union  in  its  common  name,  or  against  any  other  of- 
ficers than  those  designated.29 

"Tracy  v  Banker,   170  Mass   266,  Suppl.  303;   Hanke  v  Cigar  Makers' 

49  N.  E.  308,  39  L.  E.  A.  508.  International  Union,  58  N.  Y.  Suppl. 

"Master     Horseshoers '     Ass'n     v  412,  27  Misc.  529. 

Quinlivan,  82   N.   Y.   Suppl.   288,   83  » Hanke    v    Cigar    Makers'    Inter- 

App.  D.  S.  459 ;  Thomas  Euwell  &  Sons  national  Union,  58  N.  Y.  Suppl.  412, 

v  Stampers',  etc.  Union,   107  N.  Y.  27  Misc.  529. 
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§  220.  Power  to  punish  for  contempt. 

§  221.  What  constitutes  contempt. — Introductory  statement. 
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§  255.  Eeview  of  order  in  contempt  proceedings. — By  appeal  or  writ  of  error. 

— Jurisdiction. 
§  256.          Scope  of  review. 
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§  220.  Power  to  punish  for  contempt. 

The  power  to  punish  for  contempt  is  inherent  in  all  courts,80  and 
in  many  instances  punishment  for  contempt  is  the  only  means  by 
which  the  court  can  enforce  its  lawful  decrees.81  Its  existence  is 
essential  to  the  preservation  of  order  in  judicial  proceedings  and  to 
the  enforcement  of  the  judgments,  orders  and  writs  of  the  courts, 
and  consequently  to  the  due  administration  of  justice.82  It  is  neces- 
sarily implied  from  the  power  of  the  court  to  make  an  order,83  and 
is  "part  of  the  inconvenience  to  which  a  citizen  is  subject  in  a  com- 
munity governed  by  law  and  regulated  by  orderly  procedure. " 
It  subserves  at  once  the  double  office  of  protecting  the  dignity  and 
authority  of  the  tribunal  and  aiding  in  the  enforcement  of  civil 
remedies  and  may  be  exerted  in  either  civil  or  criminal  cases,  or 
independently  of  either,  and  either  solely  for  the  preservation  of 
the  court's  authority,  or  in  aid  of  the  rights  of  the  litigant  or  for 
both  those  purposes  combined.85  "From  the  earliest  history  of 
jurisprudence,"  it  is  said,  "this  power  has  been  regarded  as  a  neces- 
sary incident  and  attribute  of  a  court,  without  which  it  could  no 
more  exist  than  without  a  judge.  A  court  without  the  power  effect- 
ually to  protect  itself  against  the  assault  of  the  lawless,  or  to  en- 
force its  orders,  judgments,  or  decrees,  against  the  recusant  parties 
before  it,  would  be  a  disgrace  to  the  legislation  and  a  stigma  upon 
the  age  which  invented  it. " 86 


30  Bessette  v  W.  B.  Conkey  Co.,  194 
U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed. 
997.     Boyle  v  London  Guarantee  Co., 
204  U.  S.  599,  607,  27  Sup.  Ct.  313,  51 
L.  ed.  641;  Hammond  Lumber  Co.  v 
Sailors '  Union  of  the  Pacific,  167  Fed. 
809;  Gompers  v  Buck's  Stove  &  Eange 
Co.,  (D.  C.  App.)  37  Wash.  Law  Eep. 
706. 

31  Gompers  v  Buck  'a  Stove  &  Eange 
Co.,  (D.  C.  App.)  37  Wash.  Law  Eep. 
706. 

33  Ex  parte  Eobinson,  19  Wall   (U. 
S.)  505,  510. 


83  In  Ee  Debs,  158  U.  S.  564,  599,  15 
Sup.  Ct.  900,  39  L.  ed.  1092. 

34  Doyle  v  London  Guarantee  Co., 
204  U.  S.  599,  607,  27  Sup.  Ct.  313, 
51  L.  ed.  641. 

35 Hammond  Lumber  Co.  v  Sailors' 
Union  of  the  Pacific,  167  Fed.  809. 

86  Watson  v  Williams,  36  Miss.  331, 
341;  and  see  Gompers  v  Buck's  Stove 
&  Eange  Co.,  (D.  C.  App.)  37  Wash. 
Law  Eep.  706,  712,  in  which  it  was 
said:  "With  a  proper  exercise  of  this 
power,  the  purpose  of  its  creation  and 
organization  is  made  effective ;  without 
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§  221.  What  constitutes  contempt. — Introductory  statement. 

The  question  as  to  what  constitutes  contempt  will  be  considered 
in  two  aspects:  1st.  Acts  in  disobedience  of  injunctions  and  re- 
straining orders.  2nd.  Interference  with  property  in  the  hands  of 
receivers. 

§  222.  — Disobedience  of  injunction. — In  general. 

To  render  a  person  liable  for  contempt  for  violation  of  an  injunc- 
tion the  acts  complained  of  must  be  clearly  forbidden  by  the  in- 
junction. Whether  or  not  particular  acts  constitute  a  violation  of 
an  injunction  depends  largely  on  its  special  provisions.37  It  may  be 
observed,  however,  that  contempt  may  be  committed  by  innuendo 
and  insinuation.  It  may  consist  in  maliciously  saying  or  doing 
anything  that  will  have  a  tendency  to  induce  others  to  disregard  the 
authority  of  the  court.  Even  though  publications  and  utterances, 
when  literally  interpreted,  may  not  constitute  a  technical  con- 
tempt, yet  if  the  manifest  intent  of  the  defendants  was  not  only 
to  disobey  the  order  of  the  court  themselves,  but  also  to  inspire 
their  followers  to  do  likewise,  it  may  be  regarded  as  a  punishable 
contempt.38 

§  223. Preventing  employes  or  others  from  working  or  accept- 
ing employment. 

An  injunction  prohibiting  interference  with  the  management  of 
complainant's  mines  by  threats,  menaces  or  intimidation  to  prevent 
employes  from  going  to  and  from  the  mines,  is  violated  where  de- 
fendants on  whom  the  injunction  was  served,  together  with  a  large 
crowd  of  strikers  marched  with  music  and  banners  past  the  mines 
and  the  homes  of  the  employes  in  such  mine  and  also  marched  on 
the  public  highway  for  several  days  between  the  homes  of  such  em- 
ployes and  the  mine,  stopping  in  the  front  of  the  mine  on  each  side 
of  the  road  which  the  employes  crossed  in  going  to  and  from  the 

it,  it  would  become  an  impotent  and  a  not  only  the  courts,  but  government 

useless  adjunct  of  government.     If  a  itself,  would  become  powerless,  and  so- 

citizen,   though   he  may  honestly  be-  ciety  would  soon  be  reduced  to  a  state 

lieve  that  his  rights  have  been  invaded,  of  anarchy. ' ' 

may  elect  when,  and  to  what  extent,  37  See  Injunctions  22  Cyc.  p.  1015, 

he  will  obey  the  mandates  of  the  court  and  cases  cited. 

and  the  requirements  of  the  law  as  in-  **  Gompers  v  Buck 's  Stove  &  Eange 

terpeted  by  the  court,  instead  of  pur-  Co.,  (D.  C.  App.)  37  Wash.  Law  Eep. 

suing  the   orderly   course   of   appeal,  706,  711. 
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mine  at  the  time  at  which  it  was  customary  for  them  to  do  so,  such 
acts  resulting  in  the  intimidation  of  many  of  the  employes  and  the 
preventing  of  them  from  going  to  work."  So  also  an  injunction  pro- 
hibiting a  labor  union  from  interfering  with  complainants7  busi- 
ness and  from  preventing  employes  or  others  by  intimidation  from 
doing  work  or  accepting  employment  is  violated  where  such  union 
which  has  ordered  a  strike,  engages  through  its  officers  and  mem- 
bers in  threatening  some  of  complainants'  employes  and  assaulting 
others."  And  the  following  of  an  employe  of  complainant  escorted 
by  a  policeman  through  a  crowd,  by  members  of  a  union,  the  leader 
of  whom  said  to  such  employe :  * '  I  see  you  are  still  doing  your  dirty 
work,"  is  in  violation  of  an  injunction  against  unlawfully  inter- 
fering with,  intimidating  or  threatening  complainants'  employes 
with  intent  to  cause  them  to  leave  complainant's  employ,  or  to  in- 
terfere with  or  obstruct  complainant's  business."  Likewise,  where 
an  injunction  has  been  awarded  forbidding  the  continuance  by 
striking  workmen  of  a  union  of  acts  of  intimidation  to  prevent 
others  from  working  for  their  former  employer,  and  the  strikers 
continue  such  acts  after  the  issuance  of  the  injunction,  the  officers 
of  the  union  will  also  be  deemed  guilty  of  a  violation  of  the  injunc- 
tion, if  they  countenanced  the  acts  of  intimidation,  and  refrained 
from  using  the  means  of  preventing  those  acts  which  they  pos- 
sessed so  far  as  good  faith  would  suggest.42  The  fact  of  reading  the 
injunction  order  at  meetings  of  the  members  of  the  union,  it  was 
said,  was  not  of  itself  the  measure  of  the  duty  of  the  officers  in  the 
matter  of  obeying  the  order  of  the  court.48  On  the  other  hand,  it 
has  been  held  that  an  injunction  restraining  defendants  from  in- 
timidating complainant's  employes  and  those  seeking  employment 
of  him,  cannot  be  deemed  to  have  been  violated  where  the  only  acts 
shown  were  that  two  men  who  approached  complainant's  works, 


"  Mackall  v  Eatchf  ord,  82  Fed.  41 ; 
See  also  Lake  Erie,  etc.  E.  Co.  v  Bai- 
ley, 61  Fed.  494;  Allis-Chalmers  Co. 
v  Iron  Moulders '  Union,  150  Fed.  155. 

40  Franklin  Union  v  People,  220  HI. 
335,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001.  See  also 
Stearns  v  Marr,  84  N.  Y.  Suppl.  36, 
41  Misc.  252. 

"Ideal   Mfg.    Co.   v   Ludwig,    149 


Mich.  133,  112  N.  W.  723.  To  the 
same  see  Ideal  Mfg.  Co.  r  Ludwig, 
149  Mich.  699,  113  S.  W.  600. 

42Typothetae  of  the  City  of  New 
York  v  Typographical  Union  No.  6, 
117  N.  Y.  Suppl.  70. 

"Typothetae  of  the  City  of  New 
York  v  Typographical  Union  No.  6, 
117  N.  Y.  Suppl.  70. 
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were  asked  whether  they  were  going  to  work  for  complainant  and 
were  accompanied  by  defendants  to  the  gates  but  were  permitted  to 
enter  without  molestation;  that  when  they  came  from  the  works 
they  were  followed  to  the  house  of  a  third  person  with  whom 
some  of  the  strikers  offered  to  fight.44  Nor  is  such  injunction 
violated  by  defendants  getting  on  a  train  on  which  complainant's 
employes  were  bringing  workmen  for  complainant,  and  inducing 
them  not  to  go  by  telling  them  they  ought  not  to  go  to  work  for 
complainant  because  a  strike  was  on  and  by  falsely  stating  that  com- 
plainant would  not  let  them  go  inside  the  works.45 

§  224. Payment  of  money  to  join  strike. 

In  an  unreported  decision  of  an  Ohio  Court  it  was  held  that  pay- 
ment by  strikers  of  money  to  employees  of  the  company  against 
which  the  strike  is  in  operation  to  induce  them  to  join  the  strike  is 
not  a  violation  of  an  injunction  prohibiting  "unlawful'*  persuasion 
and  does  not  render  them  liable  as  for  a  contempt.49  This  decision 
is  in  line  with  the  weight  of  authority  which  holds  that  the  payment 
of  money  to  induce  others  to  join  in  a  lawful  strike  is  not  un- 
lawful.41 

§225. Picketing. 

Picketing,  even  though  peaceful,  when  it  is  intended  to  compel 
plaintiff  to  accede  to  the  demands  of  a  union  and  take  back  its 
members  on  terms  dictated  by  the  union  is  in  violation  of  an  injunc- 
tion prohibiting  the  doing  of  any  act  tending  or  intended  to  compel 
plaintiff  to  operate  its  factory  or  employ  or  discharge  workmen  in 

"George  Jonas  Glass  Co.  v.  Glass  to  either  cease  working  or  decline  to 

Blowers'  Ass'n,  64  N.  J.  Eq.  644,  54  begin  under  their  contract  of  employ- 

Atl.  565.  ment  is  in  violation  of  an  injunction 

48  George  Jonas  Glass   Co.   v  Glass  against  hindering,  obstructing  and  in- 

Blowers'  Ass'n,  64  N.  J.  Eq.  644,  54  terfering   with   the   management   and 

Atl.  565.  operation   of  plaintiff's  manufactory 

48 Iron  Moulders'  Union  v  Green-  and  its  business  and  using  any  illegal 
berg.  Compare  Titusville  Iron  Co.  v  inducements  or  persuasion  to  cause 
Quinn,  13  Pa.  Dist.  Kep.  416,  in  which  said  workmen  to  leave  plaintiff's  em- 
it was  held  that  paying  a  consideration  ployment,  and  from  doing  any  act, 
to  an  employe  of  plaintiff  company,  matter  or  thing,  which  will  in  any 
on  condition  that  he  refuse  to  go  to  manner  interfere  or  tend  to  interfere 
work  for  it  after  having  engaged  to  do  with  the  lawful  and  proper  running 
so,  offering  to  pay  other  employes  on  of  plaintiff's  manufactory, 
similar  conditions  and  seeking  to  pro-  *TSee  Supra  Chapter  V,  Acts  in 
cure  others  who  had  been  so  engaged  Furtherance  of  Strike,  Section  65. 
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the  manner  or  upon  the  terms  demanded  by  the  union.*8  So  it  has 
been  held  that  while,  in  itself  there  may  be  no  harm  in  one  person 
or  even  two  or  more,  loitering  or  standing  in  the  neighborhood  of 
a  factory  or  other  place,  nevertheless,  this  act,  in  itself,  associated 
with  the  facts  that  there  is  a  lockout  or  strike,  that  the  men  who 
loiter  and  patrol  and  picket  are  employes  who  have  been  dis- 
charged, that  they  are  members  of  the  union  whose  purpose  it  is  to 
stop  the  operation  of  plaintiff's  factories  as  far  as  they  can,  until 
the  men  in  their  employ  have  been  discharged,  or  have  joined  the 
union,  violates  an  injunction  against  picketing  plaintiff's  factory 
or  intimidating  his  employes.49 

§  226. Procuring  discharge  of  employes. 

Procuring  the  discharge  of  members  of  a  union  from  employment 
for  refusal  to  join  another  union,  is  in  violation  of  an  injunction 
against  interference  with  the  employment  of  such  persons  and  pun- 
ishable as  a  contempt.50 

§  227. Fining  members  to  prevent  them  from  working  with 

members  of  another  union. 

An  injunction  prohibiting  a  labor  union  from  interfering  with 
members  of  another  union,  threatening  their  employers  or  would- 
be  employers  with  the  hostility  of  labor  unions  and  from  obstruct- 
ing them  in  obtaining  or  retaining  employment  as  musicians,  is 
violated  where  the  officers  of  the  union  against  which  the  injunction 
was  issued,  by  means  of  the  imposition  of  fines,  caused  one  of  its 
members,  a  musical  director  of  a  theatre,  where  members  of  the 
other  union  were  employed  to  quit  his  employment  at  such  theatre, 
the  purpose  of  such  acts  being  to  cause  the  discharge  of  the  mem- 
bers of  the  other  union  from  employment.  "Acts  of  this  character 
by  appellant  cannot  be  justified  under  cover  of  a  pretense  that  they 
are  done  merely  to  discipline  its  own  members,  when  as  here  dis- 
closed beyond  legitimate  controversy,  the  real  purpose  of  appel- 
lant was  to  drive  appellees  out  of  employment,  and  to  this  end 
to  injure  their  employers. ' '  *  The  fact  that  such  fine  imposed  upon 
its  own  members  might  be  entirely  lawful  and  just,  when  so  imposed 


48  Vilter  Mfg.  Co.  v  Humphries,  132  *"  Brunsman    v    Atherton,    12    Ohio 

Wis.  587,  112  N.  W.  1095,  13  L.  E.  A.       Dec.  N.  P.  553. 

N.  S.  591.  M  Swaine  v  Blackmore,  75  Mo.  App. 

74. 
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for  a  lawful  purpose,  cannot  justify  its  infliction  for  a  wrongful 
purpose  in  violation  of  a  restraining  order  of  court. ' ' 

§  228. Threats  of  fine  to  prevent  members  from  working  for 

"unfair"  firm. 

In  another  case  a  temporary  injunction  was  awarded  re- 
straining defendants  from  "interfering  with  the  complainant's 
business  by  obstructing,  annoying,  intimidating  or  interfering  with 
any  person  or  persons  who  now  are  or  may  hereafter  be  in  their 
employment."  The  ground  of  the  petition  was  intimidation  of 
one  of  complainant's  employes  by  threats  of  fining  him  for  working 
for  complainant.  At  the  hearing  the  following  facts  were  shown. 
One  of  the  defendants  was  president  and  the  other,  the  business 
agent  of  a  council  of  delegates  of  several  locals,  and  the  order  had 
been  duly  served  on  them.  A  business  agent  of  one  of  the  locals 
told  one  of  complainants'  employes  that  complainant  was  "unfair" 
and  ordered  him  to  quit  work,  and  he  was  subsequently  notified  by 
the  secretary  of  the  council  that  he  was  charged  with  a  breach  of 
the  council's  rules  in  working  for  an  "unfair"  firm  after  orders  to 
quit,  and  that  he  had  by  this  conduct  rendered  himself  amenable  to 
a  fine.  At  a  meeting  of  the  council  which  the  workman  was  notified 
to  attend,  one  of  the  defendants  presided  and  the  other  acted  as 
temporary  secretary.  On  this  showing  the  trial  court  found  that 
defendants  were  responsible  for  the  notice  sent  to  the  workmen,  ad- 
judged them  in  contempt  and  imposed  fines  on  them.  On  appeal  it 
was  held  that  the  evidence  failed  to  show  that  defendants  were  re- 
sponsible either  directly  or  indirectly  for  sending  the  notice,  and 
ordered  the  fines  to  be  restored  to  them.52 

§  229. Maintaining  boycott. 

A  temporary  restraining  order  enjoining  defendants  from  boy- 
cotting complainant  and  from  giving  notice  verbally  or  in  writing 
to  any  one  to  decline  to  purchase  building  materials  from  com- 
plainant, under  threats  that  if  such  purchases  are  made  they  will 
cause  persons  in  the  employ  of  those  thus  notified  to  withdraw  from 
their  service,  is  violated  by  the  sending  out  of  circulars,  to  builders 
and  contractors,  containing  a  list — from  which  complainant's  name 

81  Chicago  Federation  of  Musicians          82  Casson  v  Mclntosh,  199  Mass.  443, 
v  Musicians '  Union  of  North  America,      85  N.  E.  529. 
139  111.  App.  65. 
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was  omitted — of  dealers  in  building  material  who  were  working 
under  an  agreement  with  the  union,  and  a  notice  that  any  material 
not  constructed  under  strict  union  conditions  would  not  be  handled 
by  members  of  the  union,  and  by  attempting  to  induce  contractors 
and  builders  to  enter  into  a  contract  not  to  use  any  material  from 
any  but  those  mentioned  in  the  list.  Nor  can  it  be  urged  in  defense 
that  verbal  notice  was  given  to  the  contractors  and  builders  that  ow- 
ing to  the  injunction,  complainant  was  not  included  among  the 
" unfair"  firms,  and  that  dealings  with  it  would  not  be  punished 
with  a  refusal  to  handle  its  material  by  union  men,  where  it  was 
shown  that  this  fact  was  never  mentioned  to  any  contractor  or 
builder  unless  he  made  special  inquiry  on  the  subject.63  A  further 
illustration  of  boycotts  constituting  contempt  is  the  following:  An 
injunction  was  granted  restraining  defendants  and  their  agents 
from  further  maintaining  a  boycott  against  complainants  and  from 
executing  the  threat  contained  in  the  notice  served  upon  customers 
of  complainants  preventing  or  prohibiting  workmen,  members  of 
unions  from  working  on  buildings  for  which  complainants  have  fur- 
nished work  and  materials  and  from  any  and  all  unlawful  meas- 
ures in  the  nature  of  a  boycott  or  similar  unwarrantable  interfer- 
ence with  complainants'  business;  thereafter  one  of  the  defendants, 
a  district  council  of  a  labor  union,  for  the  purpose  of  coercing  com- 
plainants into  acceptance  of  the  rules  of  the  union,  instructed  its 
business  agent  to  "call  off"  the  men  at  work  on  a  certain  building 
which  he  did  do  for  the  purpose  above  stated  and  because  material 
furnished  by  complainants  was  used  in  its  construction  and  by 
reason  thereof  the  contractors  for  the  construction  of  the 
building  who  would  otherwise  have  dealt  with  complainants  were 
deterred  from  doing  so  to  his  pecuniary  loss.  On  appeal 
by  the  contractors  to  the  aforesaid  district  council  that  body  re- 
fused to  take  any  action  to  terminate  the  strike  unless  complainant 
would  consent  to  be  bound  by  the  rules  of  the  union  and  decided 
and  so  reported  to  the  contractors  that  the  building  in  question 
"was  still  to  go  on  the  unfair  list."  These  acts  were  held  to  con- 
stitute a  flagrant  violation  of  the  injunction  by  the  district  council 
and  its  agent  and  authorized  an  attachment  for  contempt  against 
such  agent  and  against  the  president  and  such  members  of  the 
council  as  were  present  at  the  meeting  at  which  a  refusal  to  ter- 

MHuttig  Sash  &  Door  Co.  v  Fuelle,   143  Fed.  363. 
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nrinate  the  strike  was  given.54  So  in  a  case  of  great  notoriety,  a 
judgment  of  the  Supreme  Court  of  Columbia,  convicting  three 
labor  leaders  of  contempt  in  violating  a  boycott  injunction  was 
affirmed  by  the  court  of  appeals  (Justice  Shephard  dissenting). 
The  injunction  ordered  that  the  defendants,  individually  and  as 
representatives  of  the  American  Federation  of  Labor,  their  agents, 
servants,  and  confederates  are  enjoined  from  combining  to  boycott 
complainant 's  product  or  business,  and  from  threatening  or  declar- 
ing any  boycott  against  said  business  or  product,  and  from  aiding, 
abetting  or  assisting  in  any  such  boycott,  and  from  directly  or  in- 
directly threatening,  coercing,  or  intimidating  any  person  or  persons 
from  buying,  selling,  or  otherwise  dealing  in  complainant 's  product, 
and  from  printing  the  complainant,  its  business,  or  product  in  the 
"We  Don't  Patronize"  or  "Unfair"  list  of  defendants  in  further- 
ance of  any  boycott  against  complainants'  business  or  product,  and 
from  referring,  either  in  print  or  otherwise,  to  complainant,  its 
business,  or  products,  as  in  said  "We  Don't  Patronize"  or  "Unfair" 
list  in  furtherance  of  any  such  boycott.  It  was  found  on  the  facts 
shown  that  the  defendants,  Gompers  and  Morrison,  after  the  in- 
junction became  effective,  continued  to  circulate  through  the  Amer- 
ican Federationist,  the  "Unfair"  or  "We  Don't  Patronize"  list 
with  complainant's  name  thereon,  as  published  in  previous  editions 
of  that  paper.  It  was  also  found  that  the  defendants,  Gompers  and 
Morrison,  published  and  circulated  through  the  American  Federa- 
tionist, articles  to  the  following  effect :  ' '  with  all  due  respect  to  the 
court,  it  is  impossible  for  us  to  see  how  we  can  comply  with  all  the 
terms  of  this  injunction  *  *  *  This  injunction  cannot  compel  union 
men  or  their  friends  to  buy  or  not  to  buy  the  Buck's  stoves  and 
ranges.  It  is  an  exemplification  of  the  saying  that  'You  can  lead 
a  horse  to  water  but  you  can't  make  him  drink,'  and  more  than 
likely  these  men  of  organized  labor  and  their  friends  will  continue 
to  exercise  their  rights  to  purchase  or  not  to  purchase  the  Buck's 
stoves  and  ranges." 

"The  publication  of  the  Buck's  Stove  and  Range  Co.  on  the  "We 
Don't  Patronize"  list  of  the  American  Federation  of  Labor  is  only 
an  incident  in  the  history  of  the  case.  These  stoves  might  have 
been  left  severely  alone  by  purchasers  if  they  had  never  been  men- 
tioned on  that  list.  It  is  not  the  matter  of  removing  that  firm  from 

54  Patterson  v  Building  Trades '  Council,  14  Pa.  Dist.  Eep.  843. 
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the  list  against  which  we  primarily  protest,  it  is  this  injunction  in- 
vading the  freedom  of  the  press. " 

' '  The  temporary  injunction  issued  by  Justice  Gould,  of  the  Court 
of  Equity,  of  the  District  of  Columbia,  in  the  Van  Cleave-  Buck's 
Stove  and  Range  Company  of  St.  Louis  against  the  American  Fed- 
eration of  Labor,  its  officers  and  all  others,  has  been  made  perma- 
nent. The  case  will  now  be  carried  to  the  Court  of  Appeals  of  the 
District  of  Columbia.  It  should  be  borne  in  mind  that  there  is  no 
law,  aye,  not  even  a  court  decision,  compelling  union  men  or  their 
friends  to  buy  a  Buck's  stove  or  range.  No,  not  even  to  buy  a 
Loewe  hat. ' ' 

"Bear  in  mind  that  an  injunction  issued  by  a  court  in  no  way 
compels  labor  or  labor's  friends  to  buy  the  product  of  the  Van 
Cleave  Buck 's  Stove  and  Range  Company  of  St.  Louis. ' ' 

"Fellow  workers  be  true  and  helpful  to  yourselves  and  to  each 
other.  Remember  that  united  effort  in  cause  of  right  and  justice 
must  triumph." 

It  was  also  found  that  defendant  Gompers,  in  speeches  before  as- 
semblages of  workingmen,  had  made  the  following  statements:  "I 
might  say  just  parenthetically  about  the  hatters'  case,  that  you  are 
not  now  permitted  to  boycott  the  Loewe  hats,  but  I  want  to  call  your 
attention  to  the  fact  that  there  is  no  law  compelling  you  to  wear  a 
Loewe  hat.  That  applies  equally  to  Mr.  Van  Cleave 's  stoves  and 
ranges.  And  by  the  way,  I  don 't  know  why  you  should  buy  any  of 
that  sort  of  stuff.  I  won't;  but  that  is  a  matter  to  which  we  can 
refer  more  particularly  in  our  organizations." 

1 '  Of  course,  in  the  case  of  the  Buck 's  Stove  and  Range  Company, 
if  I  told  you  that  the  Buck's  Stove  and  Range  Company  was  still 
unfair,  when  I  got  back  to  Washington  to-morrow,  or  some  place 
where  they  say  people  play  checkers  with  their  noses — well,  as  I 
say,  I  am  not  prepared  to  tell  you  that  these  things  are  unfair. 
But  there  is  no  law,  no  court  decision  that  compels  you  to  buy 
them,  nor.  does  any  law  compel  you  to  buy  anything  without  the 
union  label." 

The  judgment  of  the  lower  court  convicting  these  defendants  of 
contempt  was  affirmed.  It  was  said,  ' '  Contempt  may  be  committed 
by  innuendo  and  insinuation.  It  may  consist  in  maliciously  saying 
or  doing  anything  that  will  have  a  tendency  to  induce  others  to  dis- 
regard the  authority  of  the  court.  While  the  publications  and  ut- 
terances before  us  may  not,  when  literally  interpreted,  constitute 
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a  technical  contempt,  yet  if  the  manifest  intent  of  the  defendants 
was  not  only  to  disobey  the  order  of  the  court  themselves,  but  also 
to  inspire  their  followers  to  do  likewise,  it  may  be  regarded  as  a 
punishable  contempt.  We  think  it  is  this  sort  of  offense  of  which 
the  defendants  are  here  guilty.  *  *  *  "We  are  convinced  that  the 
acts  charged  were  committed  by  the  defendants  for  the  express  pur- 
pose of  nullifying  the  order  of  the  court,  in  the  belief  that  they 
were  technically  avoiding  the  charge  of  contempt.  The  acts  of  these 
defendants,  taken  as  a  whole,  can  produce  in  the  mind  of  any  reason- 
able person  but  one  impression — a  concerted,  well-planned  effort 
to  encourage  the  membership  of  the  American  Federation  of  Labor 
and  their  friends  to  disregard  and  disobey  the  orders  of  the  court, 
and  to  create  among  their  followers  and  their  sympathizers,  a  lack 
of  respect  for  the  authority  and  dignity  of  the  court."  With 
respect  to  defendant  Mitchell,  the  lower  court  found  that  he 
presided  over  and  took  part  in  the  deliberations  of  a  convention  of 
mine-workers  after  the  injunction  had  become  effective,  at  which  a 
resolution  was  adopted  placing  complainant's  product  on  the  " un- 
fair "  list,  and  fining  any  member  of  the  organization  five  dollars 
for  purchasing  a  stove  manufactured  by  complainant;  and  provid- 
ing that  for  non-payment  of  the  fine,  expulsion  from  the  order 
should  be  imposed  as  a  penalty.  The  judgment  of  the  lower  court 
convicting  defendant  of  contempt  was  sustained.  It  was  said : ' '  The 
wilful  participation  of  the  defendant  being  established,  the  act 
charged  constituted  a  separate  and  complete  offense,  committed  in 
open  and  brazen  disobedience  of  the  express  commands  of  the 
court/'89 

§  230. Non-compliance  with  injunction  commanding  perform- 
ance of  duties  incident  to  employment. 

Where  an  injunction  has  been  issued,  mandatory  in  form  com- 
manding employes  of  a  railroad  company  to  perform  the  duties  for 
which  they  were  employed,  they  may,  without  rendering  themselves 
liable  for  contempt,  avoid  obedience  to  the  injunction  by  actually 
ceasing  to  be  employes  of  the  company.  This  is  so  for  the  reason 
that  courts  cannot  enforce  the  performance  of  personal  service 

88  Gompers  v  Buck 's  Stove  &  Eange  M  Gompers  v  Buck 's  Stove  &  Eange 

Co.,  (D.  C.  App.)  37  Wash.  Law  Eep.  Co.,  (D.  C.  App.)  37  Wash.  Law  Eep. 

706,    711    (affirming    36   Wash.    Law  706,    711    (affirming    36    Wash.    Law 

Eep.  822).  Eep.  822). 
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against  either  employer  or  employe."  If,  however,  they  continue  in 
the  service  and  refuse  to  perform  the  duties  incident  thereto,  they 
are  punishable  as  for  contempt.58  This  rule  was  applied  in  the  case 
of  a  locomotive  engineer  who  refused  while  on  duty  to  attach  to  his 
train  a  car  from  a  connecting  interstate  carrier  against  which  a  boy- 
cott had  been  declared,  in  disobedience  of  a  mandatory  injunction 
restraining  officers  and  employes  of  the  company  for  which  he 
worked  from  refusing  to  haul  cars  or  freight  of  a  connecting  carrier 
in  violation  of  the  Interstate  Commerce  Act." 

§  231. Physical  obstruction  of  premises,  or  seizure  of  property. 

If  an  injunction  prohibits  interference  in  any  wise  with  any  per- 
son delivering  or  hauling  plaintiff's  product,  the  obstruction  of  a 
passageway  leading  to  plaintiff's  factory  by  placing  a  wagon  across 
it,  which  prevents  the  passage  in  that  direction  of  a  horse  and 
wagon  sent  out  by  plaintiff,60  or  the  forcible  stopping  of  a  team  to 
prevent  its  egress  from  plaintiff's  factory,61  is  a  violation  thereof, 
rendering  those  participating  in  such  acts  punishable  for  contempt. 
So  also  where  members  of  a  labor  union  combine  and  confederate 
together  to  seize  the  property  of  a  railroad  company,  in  violation  of 
a  restraining  order  they  are  punishable  for  contempt.62 

§  232. Denunciation  of  judge  granting  injunction. 

Denunciation  of  the  official  action  of  a  judge  in  granting  an  in- 
junction in  a  labor  dispute  and  the  application  to  him  personally 
of  opprobrious  and  abusive  epithets  is  a  contempt  of  court.8* 

§  233.  Interference  with  property  in  hands  of  receiver. Intro- 
ductory statement. 

It  is  well  settled  law  that  whoever  unlawfully  interferes  with 
property  in  the  possession  of  a  court,  or  with  officers  and  agents  of 
the  court  in  the  full  and  complete  management  of  property  in  its 

87  Toledo,  etc.  E.  Co.  v  Pennsylvania       1110). 

Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5  TOHoster  Brewing  Co.  v  Giblin,  14 

Inters.  Com.  Eep.  522 ;  Toledo,  etc.  E.  Ohio  Dec.  N.  P.  305. 

Co.  v  Pennsylvania  Co.,  54  Fed.  746.  81Hoster  Brewing  Co.  v  Giblin,  14 

88  Toledo,  etc.  E.  Co.  v  Pennsylvania  Ohio  Dec.  N,  P.  305. 

Co.,  54  Fed.  746.  "Lake  Erie,  etc.  E.  Co.  v  Bailey, 

89  Toledo,  etc.  E.  Co.  v  Pennsylvania      61  Fed.  494. 

Co.,  54  Fed.  746  (affirmed  in  22  U.  S.  « United  States  v  Haggerty,  116 
App.  561,  which  is  affirmed  in  166  Fed.  510;  United  States  v  Gehr,  116 
U.  S.  548,  17  Sup.  Ct.  658,  41  L.  ed.  Fed.  520. 


§  233]  CONTEMPT.  301 

custody,  is  guilty  of  a  contempt  of  court.64  Such  acts  are  regarded 
as  contempt  of  the  authority  of  the  court  not  because  it  is  in  viola- 
tion' of  any  direct  express  command  against  the  person  offending, 
but  because  it  is  in  an  unjustifiable  interference  with  the  adminis- 
tration of  justice  and  tends  to  obstruct  the  court  in  the  execution 
of  its  powers  and  the  maintenance  of  its  authority.65  Keceivers  are 
sworn  officers  of  the  court,  and  their  agents  and  employes  in  car- 
rying on  the  business  which  is  in  the  receivers'  charge  are  pro  hac 
vice,  the  officers  of  the  court.  As  such  officers  they  are  responsible 
to  the  court  for  their  conduct,  and  if  they  wilfully  injure  the  prop- 
erty, or  endanger  it,  or  seek  to  cripple  its  operation  in  the  hands  of 
the  receivers,  they  will  be  made  to  answer  therefor.68  Courts  will  be 
very  prompt  to  punish  men  who  interfere  with  receivers  in  the 
custody  and  control  of  the  property  committed  to  them  by  law, 
because  any  one  engaged  in  employment  under  them  can  have  am- 
ple redress  by  applying  to  the  court  with  respect  to  any  supposed 
grievances.67  The  court  is  at  all  times  open  to  the  employe  to 
listen  to  his  complaint,  and  to  redress  it,  if  it  should  appear  to  be 
well-founded.  Upon  such  application  the  receivers  would  be  bound 
to  obey  the  order  of  the  court  in  the  premises.68 

§  234. Strikes  or  calling  of  strikes. 

As  regards  specific  acts  amounting  to  contempt,  it  is  held  that 
the  mere  fact  that  employes  of  a  receiver  in  charge  of  a  railroad 
go  on  strike  does  not  render  them  liable  as  for  contempt.68  Thus 
where  they  are  working  under  a  general  contract  of  employment 
which  does  not  limit  the  exercise  of  the  right  to  quit  the  service, 
they  may  without  committing  any  unlawful  act  or  putting  them- 
selves in  contempt  of  court,  quit  the  service  by  concerted  action, 
on  the  adoption  by  the  receiver  of  a  reduced  scale  of  wages.  This 
is  so  although  they  may  have  so  acted  in  the  firm  belief  and  ex- 

64  In.  re  Higgins,  27  Fed.  444;  In  re  ^In  Ee  Eeese,  107  Fed.  942,  947. 

Doolittle,  23  Fed.  544;  United  States  "'In    Ee    Higgins,    27    Fed.    443; 

v  Kane,  23  Fed.  748;  Thomas  v  Gin-  Farmers*  Loan  &  Trust  Co,  North- 

cinnati,  etc.  E.  Co.  62  Fed.  803,  817,  ern  Pac.  E.  Co.,  60  Fed.  803,  811. 

4  Inters.  Com.  Eep.  788;  Secor  v  Tole-  "In  Ee  Doolittle,  23  Fed.  544;  U. 

do,  etc.  E.  Co.  7  Biss,  513,  Fed.  Cas.  S.  v  Kane,  23  Fed.  748. 

12,  605;  United  States  v  Debs,  64  Fed.  « Farmers'    Loan    &    Trust    Co.    v 

723;   In  re  Wabash  E.   Co.   24  Fed.  Northern  Pac.   E.   Co.,  60  Fed.  803, 

217;  United  States  v  Weber,  114  Fed.  813. 

950 ;  In  re  Eeese,  107  Fed.  942.  *  In  Be  Doolittle,  23  Fed.  544. 
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pectation  that  a  simultaneous  quitting  without  notice  would  tem- 
porarily inconvenience  the  receivers  and  the  public.  If,  in  good 
faith  and  peaceably,  they  exercise  their  right  of  quitting  the  serv- 
ice, intending  thereby  only  to  better  their  condition  by  securing 
such  wages  as  they  deem  just,  but  not  to  injure  or  interfere  with 
the  free  action  of  others,  they  cannot  be  legally  charged  with  any 
loss  to  the  trust  property  resulting  from  their  cessation  of  work  in 
consequence  of  the  refusal  of  the  receivers  to  accede  to  the  terms 
upon  which  they  were  willing  to  remain  in  the  service.  Such  a 
loss,  under  the  circumstances  stated,  would  •  be  incidental  to  the 
situation,  and  would  not  be  attributed  to  employes  exercising  law- 
ful rights  in  orderly  ways.70  Similarly  a  strike  for  the  purpose  of 
obtaining  better  terms  of  employment  is  not  unlawful,  nor  a  con- 
tempt of  court;71  and  so  for  obvious  reasons,  the  ordering  of  a 
strike  by  officers  of  a  labor  organization  to  which  the  employes  be- 
long, does  not  amount  to  contempt,  where  such  officers  are  vested 
with  the  power  to  take  such  action,  and  the  order  is  based  on  the 
dissatisfaction  of  the  employes  with  the  terms  of  employment.72  On 
the  other  hand  the  inducing  of  employes  of  a  receiver  who  are  not 
dissatisfied  with  the  terms  of  their  employment  to  quit  the  service 
for  the  purpose  of  inflicting  injury  for  which  damages  would  be 
recoverable  is  a  contempt  of  court.73 

§  235. Inducing  other  employes  to  join  in  strike. 

"Where  employes  of  a  receiver  have  in  concert  quit  their  employ- 
ment because  of  dissatisfaction  with  the  terms  thereof,  they  may, 
without  committing  a  contempt,  use  peaceable  persuasion  and  ar- 
gument for  the  purpose  of  inducing  other  employes  in  the  same 
service  to  join  in  the  strike  and  thus  strengthen  their  cause.74  This, 
however,  is  as  far  as  they  can  lawfully  go.  They  may  not  resort 
to  threats  or  violence  to  induce  other  employes  to  quit  work.75  And, 
indeed,  to  render  them  liable  for  a  contempt,  no  actual  violence,  or 

70  Arthur  v  Oakes,  63  Fed.  310,  321,  n  Thomas  v  Cincinnati,  etc.  E.  Co. 
11  C.  C.  A.  1209,  25  L.  E.  A.  414,  4  62  Fed.  803,  4  Inters.  Com.  Eep.  788 ; 
Inters.  Com.  Eep.  744.  see  also  In  Ee  Higgins,  27  Fed.  443; 

71  Thomas  v  Cincinnati,  etc.  E.  Co.  United  States  v  Weber,  114  Fed.  950. 
62  Fed.  803,  4  Inters.  Com.  Eep.  788 ;  7*  United  States   v   Kane,   23   Fed. 
United  States  v  Kane,  23  Fed.  748.  748. 

"Thomas  v  Cincinnati,  etc.  E.  Co.,  "United  States  v  Kane,  23  Fed. 
62  Fed.  803,  4  Inters.  Com.  Eep.  788.  748;  In  Ee  Doolittle,  23  Fed.  544; 

In  Ee  Higgins,  27  Fed.  443. 
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overt  threats  are  necessary.  It  is  immaterial  whether  the  un- 
lawful interference  comes  in  the  way  of  actual  violence  or 
intimidation.76  A  request  to  quit  work  if  accompanied  by  such  a 
demonstration  of  force,  and  attitude  as  intimidates  the  employes 
and  constrains  them  to  quit  because  they  feel  compelled  as  prudent 
men  to  do  so,  constitutes  a  contempt."  What  is  here  said  applies 
with  equal  force  to  striking  employes  of  a  railroad  company  who 
attempt  to  prevent  the  employes  of  a  receiver  of  another  railroad 
from  working  by  the  means  heretofore  shown  to  be  unlawful.78 

§  236. Advising  intimidation  of  employes. 

An  order  prohibiting  officers  of  a  union  designated  by  name  from 
any  interference  with  the  employes  of  receivers  so  as  to  affect  the 


78  In  Ee  Higgins,  27  Fed.  443 ;  Uni- 
ted States  v  Kane,  23  Fed.  748. 

"United  States  v  Kane,  23  Fed. 
748.  The  court  aptly  illustrates  this 
principle  as  follows:  Supposing  half 
a  dozen  men  stop  a  coach,  with  revol- 
vers in  their  hands  and  one  man  asks 
the  passengers  politely  to  step  out  and 
pass  over  their  valuables;  and  they 
step  out  and  pass  over  their  valuables ; 
and  supposing  those  men  should  be  put 
on  trial  before  any  court  for  robbery, 
would  you  not  despise  a  judge  that 
would  say:  "Why,  there  was  no  vio- 
lence, there  were  no  threats;  there 
was  simply  a  request  to  these  passen- 
gers to  hand  over  their  valuables,  and 
they  handed  them  over;  it  was  simply 
a  request  and  a  loan  of  their  valu- 
ables? "  Would  not  the  common  sense 
of  every  man  aay  that  that  request,  no 
matter  how  politely  it  was  expressed 
was  a  request  backed  by  a  demonstra- 
tion of  force  that  was  really  intimida- 
tion and  made  the  offense  robbery? 
See  also  in  this  connection  In  Ee 
Wabash  R.  Co.,  24  Fed.  217.  In  this 
case  the  following  notices  sent  out  by 
one  signing  himself  ' '  chairman ' '  of 
the  employes  of  a  company  in  the 
hands  of  a  receiver  and  dated  ' '  Office 


of  Local  Committee,"  were  held  to 
contain  an  implied  threat  and  even 
an  intimidation  of  the  employes  con- 
stituting a  contempt  of  court ; ' '  S.  M. 
Nugent,  Foreman  of  Lathers.  You 
are  requested  to  stay  away  from  the 
shop  until  the  present  difficulty  is  set- 
tled. Your  compliance  with  this  will 
command  the  protection  of  the  Wabash 
Employes.  But  in  no  case  are  you  to 
consider  this  an  intimidation."  "To 
W.  P.  Sie:  You  are  requested  to  stay 
away  from  the  shops  until  this  matter 
is  settled.  By  your  compliance  with 
this  request  your  action  will  be  sus- 
tained by  the  Wabash  employes  to  the 
utmost  of  their  power.  But  in  no 
case  are  you  to  consider  this  an  intim- 
idation. Having  sent  a  similar  notice 
to  other  foremen  the  committee  con- 
sider it  wise  to  give  you  an  opportu- 
nity to  establish  yourself  for  or 
against."  The  court  said:  The  state- 
ment in  these  notices  that  they  are 
not  to  be  taken  as  intimidations  go  to 
show  beyond  a  doubt  that  the  writer 
knew  he  was  violating  the  law,  and  by 
this  subterfuge  sought  to  escape  its 
penalties. 

78Secor   v    Toledo,   etc.    B.    Co.,    7 
Biss.  573,  Fed.  Cas.  12,  605. 
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conduct  of  the  business  of  the  receivers,  is  violated  where  after 
arrest  they  speak  to  a  crowd  of  union  men  and  advise  them  to 
continue  their  work,  the  work  in  which  the  union  were  then  en- 
gaged being  in  part,  the  intimidation  of  union  men  who  wished  to 
work.79 

§  237. Physical  injury  to  property. 

The  obstruction  by  striking  employes  of  a  railroad  company  not 
in  the  hands  of  a  receiver,  of  the  operation  of  another  railroad  in 
the  hands  of  a  receiver,  by  blocking  tracks,  disabling  engines  or 
the  commission  of  similar  acts  is  a  punishable  contempt  of  court.80 

§  238.  Who  are  punishable  for  contempt. — Parties  to  suit  for  in- 
junction. 

Those  against  whom  an  injunction  order  has  been  issued  are 
bound  not  only  to  abstain  from  violating  it  in  person,  but  also  to 
endeavor  in  good  faith  to  prevent  its  violation  by  their  agents.81 
Accordingly  officers  of  a  union  to  whom  is  intrusted  the  duty  of 
selecting  pickets,  notwithstanding  the  fact  that  they  give  instruc- 
tions in  good  faith  to  the  pickets  not  to  violate  an  injunction,  may 
become  liable  for  their  acts  in  violation  of  such  injunction  by  re- 
taining them  in  the  places  to  which  they  have  been  assigned  after 
knowledge  of  their  unlawful  acts.88  Where,  however,  those  against 
whom  the  injunction  order  has  been  issued,  in  good  faith  make  an 
earnest  effort  to  secure  obedience  to  the  injunction  they  will  not 
be  held  in  contempt  for  acts  of  their  agents  and  employes.88 

§  239.  — Persons  not  parties  but  having  notice  of  injunction. 

To  render  a  person  amenable  to  an  injunction  or  restraining  or- 
der, it  is  neither  necessary  that  he  should  have  been  a  party  to 
the  suit  in  which  the  injunction  issued,  nor  to  have  actually  have 
been  served  with  a  copy  of  it,  so  long  as  he  appears  to  have  had 
actual  notice,84  and  it  is  immaterial  that  by  reason  of  his  diverse 

"United  States  v  Weber,  114  Fed.  ** Illinois.— O 'Brien   v   People,   216 

950.  111.  354,  75  N.  E.  108,  108  Am.  St. 

80  In  Re  Doolittle,  23  Fed.  544.  Eep.  219 ;  Flannerry  v  People,  127  111. 

81  Injunctions  22  Cyc.  p.  1012,  and  App.   526;    Sloan  v  People,   115  111. 
cases  cited.  App.   84;    Christensen  v  People,   114 

82  Allis-Chalmers  Co.  v  Iron  Mould-  111.  App.  40. 

ers'  Union,  150  Fed.  155.  Indiana. — Anderson  v  Indianapolis 

83  Injunctions  22  Cyc.  p.  1013,  and      Drop  Forging  Co.,  34  Ind.  App.  100, 
cases  cited.  72  N.  E.  722. 
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citizenship  he  could  not  have  been  made  a  defendant  therein.85  It 
is  entirely  consonant  with  reason  and  necessary  to  maintain  the 
dignity,  usefulness  and  respect  of  a  court,  that  any  person  whether 
a  party  to  a  suit  or  not,  having  knowledge  that  a  court  of  compe- 
tent jurisdiction  has  ordered  certain  persons  to  do  or  abstain  from 
doing  certain  acts,  cannot  intentionally  interfere  to  thwart  the 
purposes  of  the  court  in  making  such  order.  Such  an  act,  inde- 
pendently of  its  effect  upon  the  rights  of  suitors  in  the  case,  is  a 
flagrant  disrespect  to  the  court  which  issued  it,  an  unwarrantable 
interference  with,  and  obstruction  to,  the  orderly  and  effective 
administration  of  justice  and  as  such  is,  and  ought  to  be  treated 
as  a  contempt  of  court.88  The  theory  on  which  many  of  the  de- 
cisions proceed,  and  which  it  is  believed  is  correct,  is  that  a  person 
not  shown  to  have  been  one  of  the  parties  enjoined,  is  not  charge- 
able for  breach  or  violation  of  the  injunction  in  the  well-recognized 
sense  of  those  terms  applicable  to  parties,  but  he  is  bound,  alike 
with  other  members  of  the  public,  to  observe  its  restrictions  when 
known,  to  the  extent  that  he  must  not  aid  or  abet  its  violation  by 


New  York. — Thomas  Eussell  &  Sons 
v  Stampers',  etc.  Union,  107  N.  Y. 
Suppl.  303,  57  Misc.  96. 

Pennsylvania. — Titusville  Iron  Co. 
v  Quinn,  13  Pa.  Dist.  Eep.  416;  Mori- 
etta  Casting  Co.  v  Thuma,  28  Pa.  Co. 
Ct.  248;  Long  v  Bricklayers'  &  Ma- 
sons '  International  Union,  17  Pa.  Dist. 
Kep.  784. 

United  States. — Ex  parte  Lennon, 
166  U.  S.  548,  17  Sup.  Ct.  658,  41  L. 
ed.  1110;  Allis-Chalmers  Co.  v  Iron 
Moulders'  Union,  150  Fed.  155;  Seat- 
tle Brewing  &  Malting  Co.  v  Hansen, 
144  Ted.  1011;  Huttig  Sash  &  Door 
Co.  v  Fuelle,  143  Fed.  363;  Employ- 
ers' Teaming  Co.  v  Teamsters'  Joint 
Council,  141  Fed.  679;  Chisholm  v 
Caines,  121  Fed.  397;  Ex  parte  Eich- 
ards,  117  Fed.  658 ;  Conkey  v  Eussell, 
111  Fed.  417;  United  States  v  Swee- 
ny, 95  Fed.  434;  American  Steel  & 
Wire  Co.  v  Wiredrawers ',  etc.  Union, 
90  Fed.  598;  United  States  v  Agler, 
62  Fed.  824;  United  States  v  Elliott, 


64  Fed.  27;  Toledo,  etc.  E.  Co.  v 
Pennsylvania  Co.,  54  Fed.  746,  19  L. 
E.  A.  387,  5  Inters.  Com.  Eep.  522. 

England. — Seaward  v  Patterson,  66 
L.  J.  T.  267,  L.  E.  1  Ch.  Div.  545  (af- 
firmed in  76  L.  T.  215). 

85  Conkey  v  Eussell,  111  Fed.  417. 
Effect  of  Rule  of  Court. — The  doc- 
trine is  not  affected  by  an  equity  rule 
of  court  authorizing  a  few  individuals 
to  be  sued  as  representative  of  a  class 
but  providing  that  the  decree  shall  be 
without  prejudice  to  the  rights  and 
claims  of  all  absent  parties.  Though 
a  suit  is  brought  against  a  few  indi- 
viduals as  representative  of  a  class, 
the  rule  does  not  authorize  those  not 
made  parties  to  disobey  an  injunction 
issued  in  such  a  suit.  Its  only  effect  is 
tnat  the  absent  parties  are  not  con- 
cluded by  the  decree  but  may  be  heard 
more  fully  by  the  court.  American 
Steel  &  Wire  Co.  v  Wire  Drawers ',  etc. 
Union,  90  Fed.  598. 

88  In  Be  Eeese,  107  Fed.  942. 
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others,  nor  set  the  known  command  of  the  court  at  defiance  by  in- 
terference with  or  obstruction  of  the  administration  of  justice,  and 
that  the  power  of  the  court  to  proceed  against  one  so  offending  and 
punish  for  the  contemptious  conduct  is  inherent  and  indisputable." 
Such  contempts,  it  has  been  said,  are  totally  different  offenses  from 
those  which  the  parties  to  the  case  commit  when  they  disobey  a 
direct  order  made  in  a  case  for  the  benefit  of  the  complainant.  The 
one  is  an  offense  against  the  majesty  and  dignity  of  the  law.  The 
other  is  a  violation  of  the  rights  of  a  particular  suitor,  at  whose 
instance  and  for  whose  protection  the  particular  injunction  order 
disobeyed  was  issued  by  the  court.88  There  are  however  some  de- 
cisions which  apparently  hold  that  persons  not  parties  to  the  in- 
junction suit,  but  who  are  in  privity  with  those  named  in  the  in- 
junction order,  and  with  knowledge  of  the  injunction  aid  and  abet 
them  in  its  violation,  are  punishable  as  for  a  violation  thereof.* 
And  in  some  cases  it  was  held  that  persons  dismissed  from  the 
case  in  a  suit  for  injunction,  will  be  held  to  have  knowledge  of 
the  decree,  and  any  action  by  them,  in  any  way  in  conflict  or  in 
violation  of  the  writ  of  injunction,  will  subject  them  to  the  same 
penalties  as  though  they  were  named  in  the  writ  of  injunction.90 
Whether  persons  not  parties  are  to  be  considered  as  guilty  of  a 
technical  violation  of  the  injunction,  or  as  having  interfered  with 
and  obstructed  the  course  of  justice  by  intentionally  interfering 
with  and  preventing  execution  of  the  decree  of  the  court,  the  same 

8T  Garrigan  v  United  States,  163  cause,  but  because  he  is  conducting 

Fed.  16;  Chisholm  v  Caines,  121  Fed.  himself  so  as  to  obstruct  the  course  of 

397 ;  W.  B.  Conkey  Co.  v  Eussell,  111  justice  is  another  and  totally  different 

Fed.  417;  In  Ee  Reese,  107  Fed.  942,  thing  *  *  *  In  the  one  case,  the  party 

47  C.  C.  A.  87,  90 ;  Seaward  v  Pat-  who  is  bound  by  the  injunction  is  pro- 

terson,  66  L.  T.  267,  L.  E.  1  Ch.  Div.  ceeded  against  for  the  purpose  of  en- 

545,  (affirmed  in  76  L.  T.  215) ;  In-  forcing  the  order  of  the  court  for  the 

junctions  22  Cyc.  p.  1012,  and  cases  benefit  of  the  person  who  got  it.  In 

cited.  the  other  case  the  court  will  not  al- 

88  In  Ee  Eeese,  107  Fed.  942 ;  47  C.  low  its  process  to  be  set  at  naught  and 

C.  A.  87;  and  see  Seaward  v  Patter-  treated  with  contempt.'' 

son,   76  L.   T.   215.  in  which  it  was 

.^  ,,  .  .,  ,  MHuttig  Sash  &  Door  Co.  v  Fuelle, 

said :  ' '  A  motion  to  commit  a  man  for 

,  .  .  ,  .  ,  .  143  Fed.  363;  Sloan  v  People.  115 

a  breach  of  an  injunction,  which  is 

technically  wrong  is  one  thing;  and  a 

motion  to  commit  a  man  for  contempt  MPope  Motor  Car  Co.  v  Keegan,  150 

of  court,  not  because  he  is  bound  by  Fed.  148;  Union  Pac.  E.  Co.  v  Buef, 

the  injunction  by  being  a  party  to  the  120  Fed.  102. 
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net  result  is  reached — they  are  guilty  of  contempt.  But  the  dif- 
ference between  the  two  acts  is  important,  as  regards  the  character 
of  the  proceedings  which  may  be  brought  against  them,  the  degree 
of  evidence  required,  and  the  method  and  scope  of  a  review  of 
such  proceedings,  which  in  the  latter  case  are  criminal  in  their 
nature  and  in  the  former  civil.91 

§  240.  Corporations  and  voluntary  associations. 

A  corporation  other  than  a  municipal  corporation  may  be  ad- 
judged guilty  of  a  wilful  violation  of  an  injunction  and  may  be 
punished  by  fine.92  This  rule  applies  of  course  to  incorporated  la- 
bor unions  as  well  as  to  other  corporations.  While  by  reason  of 
its  impersonal  nature,  it  cannot  be  arrested  and  imprisoned,  it  may 
be  fined  and  the  fine  collected  by  sequestration  of  its  property. 
Accordingly  it  has  been  held  that  an  incorporated  labor  union, 
which  organized  a  strike,  furnished  the  money  to  maintain  it,  and 
moulded,  shaped  and  conducted  it  through  its  officers  from  regular 
headquarters  maintained  by  it,  cannot  escape  liability  for  acts  of 
violence,  threats  and  intimidation  which  naturally  would  and  did 
flow  from  the  acts  which  it  instigated  its  members  to  commit,  by 
advising  the  members  of  the  union  to  be  orderly  and  obey  the 
law,  and  where  the  acts  committed  are  in  disobedience  of  an  in- 
junction, it  may  be  punished  for  contempt.98  So  a  fine  may  be 
imposed  on  an  unincorporated  labor  union  for  violating  an  in- 
junction prohibiting  it  from  committing  specified  acts,  where  it 
failed  to  make  the  objection  in  the  suit  for  injunction  that  it  could 
not  be  sued  as  such.9* 

§  241.  —Agents. 

Violation  of  an  injunction,  with  knowledge  of  its  existence,  by 
an  agent  of  a  party  enjoined,  renders  the  agent  liable  to  punish- 


91  See   Infra   this   chapter,   sections          M  Franklin  Union  v  People,  220  111. 

246,  252,  255,  256.  355,  77  N.  E.  176,  110  Am.  St.  Eep. 

"  Franklin  Union  v  People,  220  111.  248,  4  L.  E.  A.  N.  S.  1001. 
355,  77  N.  E.  176,  110  Am.  St.  Eep.  M  A.  E.  Barnes  &  Co.  v  Chicago  Ty- 

248,  4  L.  E.  A.  N.  S.  1001.    And  see  pographical   Union,    232   111.   402,   83 

Corporations  10  Cyc.  1235,  Eapalje  on  N.  E.  932,  122  Am.  St.  Eep.  129,  14 

Contempts  Sections  1,  48 ;  High  on  In-  L.  E.  A.  N.  S.  1150.     See  also  Iron 

junctions,  Section  1460.  Moulders'  Union  v  Allis-Chalmers  Co., 

166  Fed.  453,  20  L.  E.  A.  N.  S.  315. 


308  CONTEMPT.  [§  241 

ment  for  contempt  of  court,  and  the  order  of  his  principal  is  no 
defense.95 

§  242.  Matters  of  defense  or  in  mitigation. — In  general. 

The  high  character  of  the  defendants,  and  the  distinguished 
position  which  they  have  attained,  among  their  fellowmen  are 
matters  which  cannot  be  considered  in  defense  or  mitigation.96  And 
it  is  of  course,  no  defense  to  a  proceeding  for  contempt  that  the 
acts  complained  of  were  committed  in  pursuance  of  orders  of  a 
labor  organization  to  which  defendant  belonged.97  So  the  fact 
that  the  acts  charged  to  constitute  contempt  were  done  in  pursuance 
of  advice  of  counsel  cannot  be  urged  as  a  defense,98  nor  could  this 
fact  be  urged  even  in  mitigation,  where  disclosure  is  withheld  as  to 
what  statement  of  facts  was  submitted  to  counsel  or  what  advice 
was  received.  "Without  such  disclosure,  either  in  the  answer  or 
the  proof,  the  alleged  advice,"  it  was  said,  " neither  justifies  nor 
mitigates  a  wrong  or  error  committed  in  pursuance  of  the  advice, 
but  raises,  rather,  a  presumption  that  a  full  statement  would  not 
be  advantageous. "  Absence  of  any  intentional  disrespect  to  the 
court,  while  it  may  be  considered  in  mitigation  will  not  ordinarily 
constitute  a  defense.  Thus  if  parties  engage  in  an  unlawful  en- 
terprise, and  while  so  engaged  interfere  with  the  officers  of  the 
court  in  the  management  of  a  road  in  the  hands  of  a  receiver,  they 
are  punishable  as  for  contempt,  though  no  contempt  was  intended.1 
And  so  it  is  no  defense  to  proceedings  to  punish  for  contempt  that 
defendants  intended  no  disrespect  to  the  court  and  thought  be- 

85  Patterson     v     Building     Trades '  defendants  have  attained,  but  their  in- 

Council,  14  Pa.  Dist.  843.  telligence    forbids    any    inference    or 

89  Gompers  v  Buck 's  Stove  &  Range  conclusion  that  the  acts  charged  were 

Co.,  (D.  C.  App.)  37  Wash.  Law  Eep.  committed  in  ignorance  of  their  duty 

706,  712,  in  which  it  was  said:  " Three  to  the  courts  of  their  country;  hence 

distinguished  citizens  (Gompers,  Mit-  that  excuse  cannot  be  advanced  with 

chell  and  Morrison)  leaders  in  a  great  convincing  force."     "Such  an  argu- 

cause  for  the  improvement  and  uplift  ment  might  with  propriety  be  address- 

of  their  fellowmen,  with  a  larger  f ol-  ed  to  the  pardoning  power,  but  the 

lowing,  probably,  than  was  ever  mar-  courts  should  not  be  biased  by  such 

shalled  under  single  leadership  in  any  considerations. " 

philanthropic   movement,    are    at   the  "  See  In  Be  Higgins,  27  Fed.  443. 

bar  of  justice  to  answer  the  charge  of  M  Contempt  9  Cyc.  p.  25  and  cases 

disobedience  of  an  order  of  a  court  cited. 

of  the  United  States.    We  are  not  un-  M  United  States  v  Debs,  64  Fed.  723. 

mindful  of  the  high  position  which  the  *  In  Re  Doolittle,  23  Fed.  544. 
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cause  of  the  supposed  views  of  the  court  orally  expressed,  as  carried 
to  them  by  hearsay,  that  they  were  doing  nothing  to  subject  them- 
selves to  punishment.  All  that  can  be  claimed  for  it  is  a  mitiga- 
tion of  punishment.2  Where  a  strike  is  inaugurated  by  a  labor 
union  and  it  sets  in  motion  the  force  which  results  in  coercion,  in- 
timidation and  violence,  it  cannot  excuse  itself  for  the  part  which 
it  took  in  the  conspiracy  by  the  statement  of  its  officers,  that  they 
advised  the  members  of  the  union  to  be  orderly  and  obey  the  law.8 

§  243.  — Criminality  of  act  charged  as  contempt. 

Although  a  court  of  equity  is  without  jurisdiction  to  punish  for 
a  crime,  it  may  nevertheless  punish  for  criminal  acts  done  in  diso- 
bedience of  an  injunction  or  restraining  order.*  The  same  act  may 
be  a  crime  and  a  contempt  of  court.  Thus  if  an  assault  or  murder 
be  committed  in  the  presence  of  a  court,  the  offender  will  be  pun- 
ishable both  for  the  crime  and  for  the  contempt,  and  so  with  any 
other  act  committed  in  violation  both  of  a  criminal  statute  and  of 
an  injunction  or  order  of  court.8 

§  244.  Error  in  decree  or  order  disobeyed. 

If  the  court  has  no  jurisdiction  to  make  an  order,  a  disobedience 
thereof  is  not  a  contempt  and  is  not  punishable  as  such.8  Jurisdic- 
tion, however,  does  not  depend  on  the  rightfulness  of  the  decision.7 
And  if  the  decree  is  merely  erroneous,  a  disobedience  thereof  ren- 
ders the  party  disobeying  it  liable  for  contempt.  The  defendant  is 
bound  at  his  peril  to  obey  it  so  long  as  it  remains  in  force  however 
improvidently  or  erroneously  granted.8  This  rule  applies  with 


2Atchison,  etc.  E.  Co.  v  Gee,   139  5  Sup.  Ct.  724,  28  L.  ed.  1117;   Ex 

Fed.  582.  parte  Lange,  18  Wall  (U.  S.)  163,  21 

8  Franklin  Union  v  People,  220  111.  L.  ed.  872.    And  see  Flannery  v  Peo- 

355,  77  N.  E.  176,  110  Am.  St.  Eep.  pie,  225  111.  62,  80  N.  E.  60;  State  v 

248,  4  L.  E.  A.  N.  S.  1001.  Van  Benthurysen,  34  La.  Ann.  741. 

4 Flannery  v  People,  127  111.  App.  7 O'Brien  v  People,  216  111.  354,  75 

526;  Lake  Erie,  etc.  E.  Co.  v  Bailey,  N.  E.  108,  108  Am.  St.  Eep.  219. 

61  Fed.  494;  In  Ee  Higgins,  27  Fed.  8  Franklin  Union  v  People,  220  111. 

443  355,  77  N.  E.  176,  110  Am.  St.  Eep. 

5 United  States  v  Debs,  64  Fed.  723.  248,  4  L.  E.  A.  N.  S.  1001;  O'Brien 

6  Bachman  v  Harrington,  184  N.  Y.  v  People,  216  111.  354,  75  N.  E.  108, 

458,  77  N.  E.  657;  United  States  v  108  Am.  St.  Eep.  219;  A.  E.  Barnes 

Debs,  64  Fed.  723;  Neilson's  Case,  131  &  Co.  v  Chicago  Typographical  Union, 

U.  S.  176,  7  Sup.  Ct.  672,  33  L.  ed.  232  111.  402,  83  K  E.  932,  122  Am.  St. 

118;   Ex  parte  Fisk,  113  U.  S.  713,  Eep.   129,  14  L.  E.  A.  N.  S.   1150; 
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equal  force  to  a  prosecution  for  contempt  instituted  for  the  pur- 
pose of  punishing  a  person  for  disobeying  an  order  of  the  court  on 
the  ground  that  its  authority  or  dignity  is  in  question,  and  one 
which  is  instituted  to  enforce  the  authority  of  the  court  in  the  ad- 
ministration of  justice  between  litigants.8  Thus  it  furnishes  no 
justification  for  disobedience  of  an  injunction  or  restraining  order, 
that  the  court  erred  in  granting  an  injunction  where  none  should 
have  been  awarded,10  that  the  injunction  is  broader  than  is  justi- 
fied by  the  allegations  of  the  bill,"  that  the  writ  of  injunction  was 
ambiguous  because  of  the  repeated  use  of  the  term  "  unlawful  per- 
suasion, ' ' 3  that  there  was  a  defect  of  parties  to  the  bill  for  in- 
junction,18 that  a  demurrer  for  want  of  prayer  for  process  might 
have  been  sustained  if  interposed,14  that  one  of  the  parties  defend- 
ant to  the  original  suit  was  neither  a  natural  nor  artificial  person, 
no  question  as  to  its  capacity  to  be  sued  having  been  raised  in  the 
original  suit,15  or  that  the  bill  for  injunction  was  filed  in  the 
name  of  a  voluntary  association  instead  of  in  the  names  of  the 


Harrington  v  Bachman,  184  N.  Y. 
458,  77  N.  E.  657;  United  States  v 
Agler,  62  Fed.  824;  United  States  v 
Debs,  64  Fed.  723;  Flannery  v  Peo- 
ple, 127  111.  App.  526;  Vilter  Mfg.  Co. 
v  Humphreys,  132  Wis.  587,  112  N. 
W.  1095,  13  L.  E.  A.  N.  S.  591 ;  and 
see  Gompers  v  Buck's  Stove  &  Range 
Co.  (D.  C.  App.)  37  Wash  Law  Eep. 
706,  712,  in  which  it  was  said: — 
t(  Whether  just  or  unjust,  correct  or 
incorrect,  the  mandates  of  its  appoint- 
ed agencies  cannot  be  subjected  to  in- 
dividual disrespect  and  disobedience. ' ' 

'A.  E.  Barnes  &  Co.  v  Chicago  Ty- 
pographical Union,  232  111.  402,  83 
N.  E.  932,  122  Am.  St.  Eep.  129,  14 
L.  E.  A.  N.  S.  1150. 

10  Franklin  Union  v  People,  220  111. 
355,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001;  A.  E. 
Barnes  &  Co.  v  Chicago  Typograph- 
ical Union,  232  111.  402,  83  N.  E.  932, 
122  Am.  St.  Eep.  129,  14  L.  E.  A.  N. 
S.  1150. 

u  Franklin  Union  v  People,  220  111. 


355,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001;  Vilter 
Mfg.  Co.  v  Humphreys,  132  Wis.  587, 
112  N.  W.  1095,  13  L.  E.  A.  N.  S. 
591. 

"  Flannery  v  People,  225  111.  62,  80 
N.  E.  60,  in  which  it  was  said :  ' '  Even 
though  the  court  was  in  error  in  for- 
bidding unlawful  persuasion  those  vio- 
lating the  injunction  in  other  respects 
cannot  be  heard  to  question  it.  If  the 
objectionable  words  should  be  stricken 
out  of  the  order  entirely,  it  would  not 
affect  its  validity,  there  being  other 
acts  and  conduct  therein  forbidden, 
and  of  which  appellants  were  found 
guilty." 

18  Franklin  Union  v  People,  220  111. 
355,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  N.  S.  1001. 

"United  States  v  Agler,  62  Fed. 
824. 

15  A.  E.  Barnes  &  Co.  v  Chicago  Ty- 
pographical Union,  232  111.  402,  83  N. 
E.  932,  122  Am.  St,  Bep.  129,  14  L. 
E.  A.  N.  S.  1150. 
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members,  no  objection  being  made  to  the  bill  on  that  ground.18  So 
error  in  granting  an  injunction  or  in  granting  one  broader  than 
the  averments  of  the  bill  will  justify,  does  not  deprive  it  of  juris- 
diction to  act  and  its  order  directing  the  injunction  to  issue  is  a 
valid  and  binding  order  until  modified  or  vacated  or  set  aside  upon 
appeal  or  writ  of  error."  The  general  rule  that  a  judgment  or 
decree  is  not  subject  to  collateral  attack  unless  void  applies  as  well 
to  proceedings  to  punish  for  contempt  as  to  other  proceedings  legal 
or  equitable.18 

§  245.  Measure  of  punishment. 

The  punishment  to  be  imposed  for  contempt  is  in  the  discretion 
of  the  court,19  to  be  exercised  on  any  information  in  reference  to 
the  convicted  person  which  the  court  believes  to  be  reliable,20  and 
appellate  courts  are  exceedingly  averse  to  any  interference  with 
the  exercise  of  such  discretion,  and  will  not  ordinarily  reverse  the 
action  of  the  inferior  courts  in  such  matters.21  The  courts  may  im- 
pose a  fine  alone,  or  fix  a  definite  period  of  imprisonment  either 
with  or  without  a  fine.22  The  object  of  inflicting  punishment,  it 
has  been  said,  is  only  to  secure  present  and  future  compliance  with 
the  orders  of  the  court.  Punishment  commensurate  with  the 
crimes  and  misdemeanors  committed  in  the  course  of  the  contempt, 
which  are  cognizable  in  a  different  tribunal  will  not  be  inflicted.28 

16  Franklin  Union  v  People,  220  111.       561 ;  Flannery  v  People,  127  111.  App. 
355,  76  N.  E.  176,  110  Am.  St.  Eep.      526. 

248,  4  L.  E.  A.  N.  S.  1001;  Flannery  «°  Thomas  v  Cincinnati,  etc.  E.  Co., 

v  People,  225  111.  62,  80  N.  E.  60.  62  Fed.  803,  4  Inters.  Com.  Eep.  788. 

17  Franklin  Union  v  People,  220  111.  M  Hake  v  People,  230  111.  174,  193, 
355,  76  N.  E.  176,  110  Am.  St.  Eep.  82  N.  E.  561. 

248,  4  L.  E.  A.  N.  S.   1001;   Vilter  22Hake  v  People,  230  111.  174,  82  N. 

Mfg.  Co.  v  Humphreys,  132  Wis.  587,  E.  561. 

112  N.  W.  1095,  13  L.  E.  A.  N.  S.  83  Thomas  v  Cincinnati,  etc.  E.  Co., 

591.  62  Fed.  803,  4  Inters.  Com.  Eep.  788. 

18  Franklin  Union  v  People,  220  111.  See  also  W.  B.  Conkey  Co.  v  Eussell, 
355,  76  N.  E.  176,  110  Am.  St.  Eep.  Ill   Fed.  417,  426,  in  which  it  was 
248,  4  L.  E.  A.  N.  S.  1001;  Flannery  said:  "Punishment  ought  not  to  be  in- 
v  People,  225  111.   62,  80  N.  E.  60;  flicted  on  the  basis  of  cruelty  or  se- 
O'Brien  v  People,  216  111.  354,  75  N.  verity.     It  ought  not  to  be  inflicted 
E.  108,  108  Am.  St.  Eep.  219.  for  any  other  purpose  than  that  of  re- 

19  Thomas  v  Cincinnati,  etc.  E.  Co.  forming    and    restraining    the    guilty 
62  Fed.  803,  4  Inters.  Com.  Eep.  788;  party  and  for  the  purpose  of  furnish- 
In  Ee  Higgins,  27  Fed.  443;  Hake  v  ing  an  example  to  others  who  may  be 
People,   230  111.   174,   193,  82  N.  E.  disposed  to  commit  like  offenses. ' ' 
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Nevertheless  it  has  been  held  that  the  fact  that  the  punishment  im- 
posed in  a  remedial  proceeding  to  punish  for  contempt,  is  greater 
than  is  imposed  by  statutes  fixing  the  punishment  in  criminal  pros- 
ecutions for  the  same  acts,  does  not  make  such  punishment  uncon- 
stitutional and  void  on  the  ground  that  it  is  disproportionate  and 
excessive.24  Where  the  court  is  convinced  that  the  defendants  in- 
tended no  violation  of  its  order,25  or  the  acts  of  disobedience  are 
done  without  violence  or  coercion  and  result  in  no  injury  to  the 
person  in  whose  favor  the  injunction  was  granted,89  a  light  pun- 
ishment only  will  be  inflicted.  Leniency  will  not  be  shown,  how- 
ever, where  the  acts  of  disobedience  are  flagrant  or  frequently  re- 
peated.27 It  has  been  held  that  while  the  act  of  one  picket  is  tech- 
nically the  act  of  all,  yet  those  members  of  the  combination  of 
pickets  who  are  not  shown  to  have  taken  part  in  specific  acts  of 
coercion,  or  intimidation,  will  be  punished  with  a  nominal  fine 
only.28  The  following  cases  will  serve  as  further  illustrations  of 
the  degree  of  punishment  imposed  for  contempt.  Six  months  im- 
prisonment imposed  on  officers  of  a  union  who  in  disobedience  of 
an  order  in  which  they  were  named,  not  to  interfere  with  the  opera- 
tion of  property  in  the  hands  of  a  receiver,  advised  striking  mem- 
bers to  continue  to  intimidate  non-union  men  who  wished  to  work, 
and  who  stated  that  they  knew  they  were  violating  the  order.29  Six 
months  imprisonment  imposed  on  one  who  after  having  been  once 
arrested  for  violation  of  an  injunction,  continued  in  his  original 
course,  and  repeatedly  committed  flagrant  breaches  of  the  order ; w 
fine  of  one  thousand  dollars  imposed  on  a  labor  union  for  flagrant 
and  often  repeated  disobedience  of  an  injunction;81  ten  days  in 

"Hake  v  People,  230  111.  174,  82  62  Fed.  803,  4  Inters.  Com.  Eep.  788; 

N.  E.  561.  Franklin  Union  v  People,  220  111.  355, 

35  Ex  parte  Eichards,  117  Fed.  658 ;  77  N.  E.  176,  110  Am.  St.  Eep.  248,  4 

Mackall  v  Eatchf  ord,  82  Fed.  41.  And  L.  E.  A.  N.  S.  1001 ;  United  States  v 

see  Toledo,  etc.  E.  Co.  v  Pennsylvania  Weber,  114  Fed.  950. 

Co.  54  Fed.  730,  745,  19  L.  E.  A.  357,  *  Allis-Chalmers  Co.  v  Iron  Mould- 

5  Inters.  Com.  Eep.  527;  In  Ee  Doo-  ers'  Union,  150  Fed.  155. 

little,  23  Fed.  544.  »  United  States  v  Weber,  114  Fed. 

28  Vilter  Mfg.  Co.  v  Humphreys,  132  950. 

Wis.  587,  112  N.  W.  1095,  13  L.  E.  A.  »°  Thomas  v  Cincinnati,  etc.  E.  Co., 

N.   S.   591.     And  see  Allis-Chalmers  62  Fed.  803,  4  Inters.  Com.  Eep.  788. 

Co.  v  Iron  Moulders '  Union,  150  Fed.  *•  Franklin  Union  v  People,  220  111. 

155.  355,  77  N.  E.  176,  110  Am.  St.  Eep. 

87  Thomas  v  Cincinnati,  etc.  E.  Co.,  248,  4  L.  E.  A.  N.  S.  1001. 
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jail  imposed  on  the  president  of  a  labor  union  for  using  threaten- 
ing language  to  an  employe  of  the  party  in  whose  favor  an  injunc- 
tion was  awarded ; *  three  months  imprisonment  imposed  for  forci- 
bly taking  possession  of  switch  and  track,  resisting  officers,  and 
threatening  employes;88  ninety  days  imprisonment  imposed  for  in- 
timidating employes,  throwing  rocks  at  them  and  severely  injuring 
one  of  them;8*  five  months  imprisonment  imposed  for  displacing 
a  switch  and  derailing  an  engine.88 

§  246.  Proceedings  to  punish  for  contempt. — Nature. 

Contempt  proceedings  are  sui  generis"  and  are  of  two  classes; 
those  which  are  criminal  and  punitive  in  their  nature,  and  those 
which  are  civil,  remedial  and  coercive  in  their  nature.87  "It  may 
not  be  always  easy  to  classify  a  particular  act  as  belonging  to  either 
of  these  two  classes.  It  may  partake  of  the  characteristics  of  both. 
A  significant  and  generally  determinative  feature  is  that  the  act 
is  by  one  party  to  a  suit  in  disobedience  of  a  special  order  made  in 
behalf  of  the  other.  Yet  sometimes  the  disobedience  may  be  of 
such  a  character  and  in  such  a  manner  as  indicate  a  contempt  of 
the  court  rather  than  a  disregard  of  the  rights  of  the  adverse 
party. ' ' "  Contempts,  it  has  been  said,  cannot  be  wholly  of  the  one 
sort  or  the  other.  The  punishment  of  a  public  wrong  necessarily 


82  Ideal   Mfg.    Co.    v   Ludwig,    149 
Mich.  133,  112  N.  W.  723. 
88  In  Ke  Higgins,  27  Fed.  443. 

84  In  Ee  Higgins,  27  Fed.  443. 

85  In  Ee  Higgins,  27  Fed.  443. 

86  Bessette  v  W.  B.  Conkey  Co.,  194 
U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed. 
997;  Hammond  Lumber  Co.  v  Sailors' 
Union  of  the  Pacific,  167  Fed.  809; 
Gompers  v  Buck's  Stove  &  Eange  Co., 
(D.  C.  App.)  37  Wash.  Law  Eep.  706. 

37  O'Brien  v  People,  216  111.  354,  75 
N.  E.  108,  108  Am.  St.  Eep.  219; 
Hake  v  People,  230  111.  174,  82  N.  E. 
867;  People  v  Diedrieh,  141  111.  665, 
30  N.  E.  1038;  Thompson  v  Pennsyl- 
vania E.  Co.,  48  N.  J.  Eq.  105,  108,  21 
Atl.  182;  Dodd  v  Una,  40  N.  J.  Eq. 
672,  5  Atl.  155;  People  v  Court  of 
Oyer  &  Terminer,  101  N.  Y.  245,  4  N. 


E.  259,  54  Am.  Eep.  691;  People  v 
MeKane,  78  Hun.  154,  28  N.  Y.  Suppl. 
981.  Patterson  v  Building  Trades' 
Council,  14  Pa.  Dist.  Eep.  839;  Hen- 
dryx  v  Fitzpatrick,  19  Fed.  810; 
Fischer  v  Hayes,  7  Fed.  96.  And  see 
Infra  eases  cited  in  subsequent  notes 
in  this  section.  But  see  Hammond 
Lumber  Co.  v  Sailors'  Union  of  the 
Pacific,  167  Fed.  809,  in  which  it  was 
said  that  a  proceeding  to  punish  for 
contempt  is  a  criminal  proceeding 
whether  the  proceeding  be  initiated 
primarily  to  vindicate  the  court's  au- 
thority, or  solely  as  a  coercive  or  rem- 
edial measure  to  enforce  the  rights  of 
the  litigant,  or  for  both  of  those  pur- 
poses combined. 

88  Bessette  v  W.  B.  Conkey  Co.,  194 
U.  S.  324,  329,  24  Sup.  Ct.  665,  48  L. 
ed.  997. 
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operates  in  terrorem  if  in  no  other  way,  to  conserve  private  right, 
and  the  enforcement  of  a  private  right  through  the  courts  in  a 
broad  sense  vindicates  the  law  of  the  land  and  generally  carries 
with  it  punishment  by  payment  of  costs,  if  in  no  other  way  for  its 
violation.  The  question  is,  what  is  the  main  purpose  sought  to  be 
effected  in  instituting  the  contempt  proceeding.88  Where  the  pri- 
mary purpose  of  the  proceeding  to  punish  for  contempt  is  to  vin- 
dicate public  authority,  the  contempt  is  criminal.40  A  criminal  con- 
tempt is  directed  against  the  power  and  dignity  of  the  court  and 
private  parties  have  little  if  any  interest  in  the  proceedings  for  its 
punishment.*1  Here  punishment  is  imposed  for  the  outrage  on  the 
majesty  of  the  law  and  the  authority  of  the  court  and  if  a  fine  is 
imposed  it  goes  to  the  people.42  Where  the  contempt  proceeding  is 
against  one  not  a  party  to  the  suit,  nor  named  in  the  injunction  or 
restraining  order,  and  who  is  not  charged  to  have  been  in  privity 
with  the  parties  to  the  suit,  but  to  have  acted  independently  in  the 


88  Patterson  v  Building  Trades ' 
Council,  14  Pa.  Dist.  Bep.  839,  840. 
And  see  In  Be  Nevitt,  117  Fed.  448, 
54  C.  C.  A.  622. 

*°  O'Brien  v  People,  216  111.  354,  75 
N.  E.  108,  108  Am.  St.  Eep.  249 ;  An- 
derson v  Indianapolis  Drop  Forging 
Co.,  34  Ind.  App.  100,  72  N.  E.  277; 
Patterson  v  Building  Trades'  Council, 
14  Pa.  Dist.  Bep.  838;  Garrigan  v 
United  States,  163  Fed.  16;  In  Ee 
Nevitt,  117  Fed.  448,  54  C.  C.  A.  622; 
Indianapolis  Water  Co.  v  Strawboard 
Co.,  75  Fed.  972;  Vilter  Mfg.  Co.  v 
Humphreys,  132  Wis.  587,  112  N.  W. 
1095,  13  L.  E.  A.  N.  S.  591.  And  see 
Gompers  v  Buck's  Stove  &  Eange  Co., 
(D.  C.  App.)  37  Wash.  Law  Eep.  706, 
707,  in  which  it  was  said:  "Both  the 
Federal  and  State  Courts  have  gen- 
erally regarded  the  disobedience  of  an 
injunctive  order,  where  the  order  does 
not  involve  the  performance  of  some 
act  for  the  exclusive  benefit  of  a  party 
litigant  as  a  criminal  contempt." 
Compare  Enterprise  F'dry  Co.  v  Iron 


Moulders'  Union,  149  Mich.  31,  112 
N.  W.  685,  13  L.  E.  A.  N.  S.  598,  in 
which  it  was  held  that  one  who  wilful- 
ly disobeys  an  injunction  is  punishable 
as  for  a  criminal  contempt  under  a 
statute  authorizing  every  court  of  rec- 
ord to  punish  as  for  criminal  con- 
tempt persons  wilfully  disobeying  any 
order  lawfully  made  by  it  whether  the 
proceeding  be  instituted  on  the  court  'a 
own  motion  or  by  a  private  party. 
Paterson  v  Building  Trades'  Council, 
14  Pa.  Dist.  Eep.  1139. 

tt  In  re  Nevitt,  117  Fed.  448,  54  C. 
C.  A.  622;  Bessette  v  W.  B.  Conkey 
Co.,  194  U.  S.  324,  24  Sup.  Ct.  665,  48 
L.  ed.  997.  And  see  Gompers  v  Buck's 
Stove  &  Eange  Co.,  (D.  C.  App.)  37 
Wash.  L.  Eep.  706,  708,  in  which  it 
was  said:  "Criminal  contempts  con- 
sist in  such  disobedience  of  the  man- 
dates or  decrees  of  a  court  as  consti- 
tute a  defiance  of  the  power  and  au- 
thority of  the  court." 

42  Bachman  v  Harrington,  184  N.  Y. 
458,  77  N.  E.  657. 
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resistance  of  the  order,  the  proceeding  is  criminal  Jn  its  nature.48 
This  is  necessarily  so,  since  no  coercive  or  remedial  relief  can  be 
had  against  a  stranger  but  only  a  judgment  punishing  him  for  a 
violation  of  the  injunction  committed  with  a  knowledge  of  its  ex- 
existence.**  It  should  be  regarded  like  misconduct  in  a  court  room 
or  disobedience  of  a  subpoena,  as  among  those  acts  primarily  di- 
rected against  the  power  of  the  court.*8  So  where  the  gravamen  of 
a  petition  in  a  proceeding  to  punish  for  contempt  is  that  defend- 
ants, officers  of  a  union  conspired  to  procure  a  violation  of  an  in- 
junction, and  that  at  their  instigation  members  of  the  union  com- 
mitted acts  in  violation  of  the  injunction,  the  proceeding  is  crim- 
inal in  its  nature.*8  On  the  other  hand,  where  the  primary  purpose 
of  the  proceeding  is  the  enforcement  of  civil  rights  and  remedies 
of  a  party  to  a  suit,  the  proceeding  is  civil  in  its  nature.*7  If,  in 
the  progress  of  a  suit,  a  party  is  ordered  by  the  court  to  abstain 
from  some  action  which  is  injurious  to  the  rights  of  the  adverse 
party,  and  he  disobeys  that  order,  he  may  be  guilty  of  contempt, 
but  the  personal  injury  to  the  party  in  whose  favor  the  court  has 
made  the  order  gives  a  remedial  character  to  the  contempt  pro- 
ceeding.*8 While  the  authority  of  the  court  will  be  incidentally 
vindicated,  its  power  has  been  called  into  exercise  for  the  benefit 
of  a  private  litigant,  and  not  in  the  public  interest,  merely.  If  im- 
prisonment is  ordered,  it  is  not  as  a  punishment,  but  to  the  end  that 

"Bessette  v  W.  B.  Conkey  Co.,  194  N.  Y.  458,  77  N.  E.  657;  Vilter  Mfg. 

U.  8.  324,  24  Sup.  Ct.  665,  48  L.  ed.  Co.  v  Humphries,  132  Wis.  287,  112 

997;  Matter  of  Christensen  Engineer-  N.  W.  1095,  13  L.  E.  A.  N.  S.  591; 

ing  Co.,  194  U.  S.  458,  24  Sup.  Ct.  665,  In  Ee  Nevitt,  117  Fed.  448,  54  C.  C. 

48    L.    ed.    997;    Garrigan   v   United  A.  622 ;  Garrigan  v  United  States,  163 

States,  163  Fed.  16;  In  Ee  Eeese,  107  Fed.  16;   and  see  Gompers  v  Buck's 

Fed.  942,  47  C.  C.  A.  87.  Stove  &  Eange  Co.,   (D.  C.  App.)  37 

« Hammond  Lumber  Co.  v  Sailors'  Wash'  Law  EeP'  706>  708>  in  which  * 
Union  of  the  Pacific,  167  Fed.  809,  was  sjud  that  "wne™  the  order  of  the 
goo  court  is  made  in  a  civil  proceeding 

'  solely  for  the  benefit  of  one  of  the  par- 

46  Bessette  v  W.  B.  Conkey  Co.,  194       ,.      ,.,.  ,   .     ,.    ,        .,  , 

TT  a  oo A  OA  a  ru.  ***  AO  T  *  ties  llt]lgant  and  is  disobeyed  by  the 
U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed.  ,,  ., 

other  party  to  the  suit,  an  order  com- 
mitting such  party  for  contempt  until 

"Hammond  Lumber  Co.  v  Sailors'  he  yields  obedience  is  a  civil  proceed- 
Union  of  the  Pacific,  149  Fed.  577.  ing>» 

*T  Anderson  v  Indianapolis  Drop  *•  Bessette  v  W.  B.  Conkey  Co.,  194 
Forging  Co.,  34  Ind.  App.  100,  72  N.  U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed. 
E.  277;  Bachman  v  Harrington,  184  997. 
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the  other  party  to  the  suit  may  obtain  a  remedy  for  the  advance- 
ment of  his  own  private  interest  and  rights  which  he  could  not 
otherwise  maintain,**  and  such  party  is  the  real  party  in  interest  in 
such  proceedings.00 

§  247.  How  instituted. — Petition  or  affidavit. 

The  proceeding  to  punish  for  contempt  being  summary  in  char- 
acter, technical  pleadings  are  not  required.81  Proceedings  for  con- 
tempt in  violating  an  injunction  or  in  resisting  an  order  of  court 
may  be  instituted  either  by  petition,™  or  by  affidavit,™  the  most 
common  practice  being  to  present  to  the  court  an  affidavit  setting 
forth  the  facts  and  circumstances  constituting  the  alleged  con- 
tempt.5* And  it  has  been  held  that  where  the  contempt  consists  of 
a  violation  of  an  injunction  which  is  also  a  violation  of  the  criminal 
law,  the  affidavit  for  warrant  of  arrest  may  be  made  by  any  citizen 
having  knowledge  of  the  facts,  and  need  not  be  made  by  a  party 
to  the  injunction  suit."6  Whether  the  proceeding  be  brought  by 
petition  or  affidavit,  the  charge  need  not  be  set  forth  with  the  par- 
ticularity that  would  be  required  in  an  indictment;08  nor  is  a  spe- 
cific bill  of  particulars  necessary.87  All  the  facts  necessary  to  con- 
stitute the  alleged  contempt  should  be  stated,68  and  a  party  de- 

46  O 'Brien  v  People,  216  111.  354,  75  sters'   Joint   Council,   141   Fed.   697, 

N.  E.  108,  108  Am.  St.  Eep.  219.  (citing  Eaplje  on  Contempt,  Section 

00  Bessette  v  W.  B.  Conkey  Co.,  194  93). 

U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed.  "  Castner    v    Pocahontas    Collieries 

997;  In  Ee  Nevitt,  117  Fed.  448,  458,  Co.,  117  Fed.  184. 

54  C.  C.  A.  622.  MHake  v  People,  230  111.   124,  82 

"Hammond  Lumber  Co.,  v  Sailors'  N.  E.  561;  Franklin  Union  v  People, 

Union  of  the  Pacific,  149  Fed.  577.  220  111.  355,  77  N.  E.  176;  110  Am. 

52  Hake  v  People,  230  111.  174,  32  N.  St.  Eep.  248;  O'Brien  v  People,  216 

E.  561;  Flannery  v  People,  225  111.  62,  111.  354,  75  N.  E.  108,  108  Am.  St. 

80  N.  E.  60  (affirming  127,  HI.  App.  Eep.  219. 

526);  Hammond  Lumber  Co.  v  Sail-  "O'Brien  v  People,  216  111.  354,  75 

ors'  Union  of  the  Pacific,  149  Fed.  N.  E.  108,  108  Am.  St.  Eep.  219. 

577.  ra  Flannery  v  People,  225  111.  62,  80 

"Hake  v  People,  230  111.  124,  82  N.  N.  E.  60;  Employers'  Teaming  Co.  v 

E.  561 ;  Flannery  v  People,  225  111.  62,  Teamsters'   Joint   Council,    141   Fed. 

80  N.  E.  60 ;  Franklin  Union  v  People,  679 ;  Eapalje  on  Contempt,  section  93 ; 

220  HI.  355,  77  N.  E.  176,  110  Am.  United  States  v  Agler,  62  Fed.  824, 

St.  Eep.  248,  4  L.  E.  A.  N.  S.  1001;  holding  that  where  the  person  sought 

Hammond  Lumber  Co.  v  Sailors'  Un-  to  be  punished  for  violating  an  injunc- 

ion  of  the  Pacific,  149  Fed.  577.  tion  against  an  interference  with  in- 

64 Employers'  Teaming  Co.  v  Team-  teratate  commerce  was  not  a  party  to 
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fendant  in  a  contempt  proceeding  cannot  be  found  guilty  of  any 
other  acts  of  contempt  than  those  alleged.58  Yet  although  the  pe- 
tition alleges  that  defendant  has  committed  a  civil  contempt,  evi- 
dence that  defendant  has  committed  a  criminal  contempt,  is  ad- 
missible where  the  affidavits  incorporated  in  the  petition  aver  facts 
showing  a  criminal  contempt  and  furnish  notice  for  the  introduc- 
tion of  such  facts.60  The  mere  conclusion  of  the  petition  that  de- 
fendant should  be  held  for  a  civil  contempt,  should  not  tie  the 
hands  of  the  court  in  punishing  a  wilful  disregard  of  its  author- 
ity, and  may  be  rejected  as  surplusage.61  Knowledge  of  the  in- 
junction or  order  out  of  which  the  alleged  contempt  arose  should 
be  alleged,  and  an  averment  that  defendant  knew  or  by  the  exer- 
cise of  ordinary  intelligence  might  have  known  of  the  issuance  of 
the  injunction  is  insufficient.62  In  a  civil  proceeding  to  punish  for 
contempt  it  is  not  necessary  to  set  out  in  detail  the  prior  orders 
and  proceedings  in  the  cause  in  which  the  contempt  was  commit- 


the  injunction  suit,  it  should  be  alleged 
that  either  by  his  words  or  acts  he 
was  engaged  in  aiding  the  common  ob- 
ject of  the  conspiracy  to  interrupt  in- 
terstate commerce.  If  what  he  did 
was  an  independent  crime,  if  he 
sought  to  commit  some  offense  without 
having  any  connection  with  those  who 
were  engaged  in  the  interruption  of 
commerce,  he  would  not  be  within  the 
terms  of  the  order,  nor  within  the 
statute. 

89  Huttig  Sash  &  Door  Co.  v  Fuelle, 
143  Fed.  363,  374;  In  Ee  Eeese,  107 
Fed.  942,  47  C.  C.  A.  87. 

^Garrigan  v  United  States,  163 
Fed.  16. 

61  Employers'  Teaming  Co.  v  Team- 
sters' Joint  Council,  141  Fed.  679,  in 
which  it  was  said :  ' '  While  it  is  doubt- 
less true  that  a  respondent  is  entitled 
to  be  advised  of  the  charge  he  is  to 
meet,  it  is  also  true  that  such  a  re- 
quirement goes  rather  to  the  facts  to 
be  established  than  to  the  kind  of  pro- 
ceeding in  which  such  facts  are  to  be 


reviewed  by  the  court.  The  petition 
herein  was  presented  in  the  cause 
pending  in  equity.  The  proceeding, 
while  properly  of  a  punitive  nature, 
was  also  in  aid  of  complainants  in  the 
case.  It  came  under  that  class  of  ac- 
tions which  the  cases  supra  hold  to 
partake  of  both  a  punitive  and  a  civil 
or  remedial  character.  The  same  facts 
are  sufficient  to  establish  respondents' 
guilt  in  either  case."  Compare  In 
Ee  Eeese,  107  Fed.  942,  47  C.  C.  A. 
87,  holding  that  there  is  nothing  in 
the  petition  remotely  suggesting  that 
the  purpose  of  the  proceeding  is  to 
punish  defendant  for  a  wilful  resist- 
ance or  disregard  of  the  court's  au- 
thority otherwise  than  the  same  is  in- 
volved in  violating  an  express  order  of 
court,  alleged  to  have  been  made  in 
the  case  against  him.  He  is  entitled  to 
stand  upon  the  accusation  as  made, 
and  to  defend  against  the  charge  as 
made,  namely  that  he  had  violated  the 
injunctive  order. 

^Garrigan    v    United    States,    163 
Fed.  16. 
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ted.  The  court  will  take  judicial  notice  of  its  own  orders  and 
records  in  the  cause.63  The  fact  that  the  petition  shows  that  many 
of  the  facts  set  forth  therein  were  obtained  from  defendant  while 
testifying  in  another  cause,  furnishes  no  ground  for  quashing  the 
proceedings,  even  conceding  that  because  of  statutory  provisions 
such  facts  could  not  be  used  against  him,  it  being  probable  that 
other  testimony  might  be  adduced  wholly  aside  from  that  tending 
to  his  conviction  for  contempt  or  even  that  the  same  facts  discov- 
ered by  him  might  be  otherwise  shown.64  So  much  of  the  petition 
as  charges  the  commission  of  acts  which  are  in  no  sense  in  violation 
of  the  injunction  will  be  stricken  out  on  motion.65  In  respect  of 
verification  it  has  been  held  that  a  petition  in  proceedings  to  pun- 
ish for  contempt,  is  not  insufficient  because  the  affidavit  thereto 
which  states  that  the  affiant  knows  the  contents  thereof,  states  that 
the  affiant  "believes"  the  same  to  be  true,  especially  where  de- 
fendants appeared  and  answered  and  made  no  objection  to  the 
sufficiency  of  the  petition.68 

§  248.  — Answer  and  its  effect. 

The  general  rule  is  well  settled  that  in  a  proceeding  for  contempt 
in  equity,  a  sworn  answer,  however  full  and  unequivocal,  is  not 
conclusive.67  The  rule  according  to  some  decisions,  is  limited  to 
cases  where  the  proceedings  are  civil  and  remedial  in  their  nature, 
such  decisions  holding  that  in  proceedings  for  contempt  which  are 
criminal  in  their  nature,  the  answer  if  sufficient  to  purge  defendant 
of  the  alleged  contempt  may  be  taken  as  true  and  the  defendant 
discharged,88  but  the  weight  of  authority  is  to  the  effect  that  it 

88  Hake  v  People,  230  111.  174,  82  N.  erford  v  Metealf,   5  Hayw.    (Tenn.) 

E.  561.  58;    Magennis  v  Parkhurst,  4  N.   J. 

81  Hammond  Lumber  Co.  v  Sailors '  Eq.  433 ;  State  v  Harper  ;s  Ferry  Boat 

Union  of  the  Pacific,  149  Fed.  577.  Co.,  16  W.  Va.  864;  Crook  v  People, 

85 Hammond  Lumber  Co.  v  Sailors'  16  II J.  534;  Buck  v  Buck,  60  111.  105; 

Union  of  the  Pacific,  149  Fed.  577.  Welch   v   People,   30   111.   App.   399 ; 

"Flannery  v   People,   225   111.   62,  Yates*  Case,  4  Johns,   (N.  Y.),  317, 

80  N.  E.  60.  McCredie  v  Senior,  4  Paige,  (N.  Y.), 

87  In  Ee  Debs,  64  Fed.  738;  United  378,  Bank  v  Schermerhorn,  9  Paige, 

States   v   Anonymous,   21   Fed.    761;  (N.  Y  ),  372. 

Employer '  Teaming  Co.  v  Teamsters'          *  O'Brien  v  People,  216  111.  354,  75 

Joint    Council,    141    Fed.    679;     (re-  N.   E.    108,    108    Am.   St.   Eep.   219; 

versed  on  other  grounds  in  163  Fed.  Flannery  v  People,  127  111.  App.  526; 

16);    and   see  the    following    cases:  Christensen  v   People,   114   HI.   App. 

King  v  Vaughan,  2  Doug.  516;  Ruth-  40;    Anderson    v    Indianapolis    Drop 
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applies  with  equal  force  when  the  proceedings  are  brought  to  vin- 
dicate the  law  and  uphold  the  dignity  of  the  court  and  are  there- 
fore considered  criminal  in  their  nature."  There  never  was  in  a 
court  of  equity,  as  at  law,  it  has  been  said,  any  rule  that  the  an- 
swer of  the  respondent  should  be  taken  as  true  and  he  be  dis- 
charged, if  he  denied  the  attempt.70  "As  far  back  as  Blackstone's 
time  it  was  the  well  established  rule,  that  the  answer  of  a  respond- 
ent, in  a  proceeding  for  contempt  in  equity,  was  not  conclusive  but 
might  be  tra versed.  "n  The  truth  of  the  answer  may  be  exam- 
ined into  and  disproved."  The  court  may  hear  affidavits  or  any 
other  proper  testimony  to  enable  it  to  determine  the  truth  of  the^ 
matter  according  to  justice  and  equity.78  This  rule,  of  course,  ap- 
plies as  well  to  the  answer  of  a  stranger  to  the  bill  as  to  that  of  a 
party.  There  is  neither  reason  nor  authority  for  treating  the  an- 
swer of  a  stranger  to  the  bill  as  conclusive,  while  the  answer  of  the 
party  is  not  conclusive." 

§  249.  —Hearing. 

The  defendant  must  be  given  an  opportunity  to  make  explanation 
or  defense.  Judgment  rendered  without  a  hearing  or  opportunity 
to  defend  is  void.75  The  better  practice  is  not  to  hear  the  case  upon 
ex-parte  affidavits  purporting  to  be  made  by  witnesses  of  the  acts 
charged  to  constitute  contempt,  but  to  ascertain  the  facts  from  tes- 
timony taken  in  open  court.79 

§  230.  — Bight  to  jury  trial. — In  general. 

Although  in  recent  years  there  has  been  much  academic  discus- 
sion of  the  question  whether  one  charged  with  contempt  in  violat- 
ing an  order  of  court  is  entitled  to  a  trial  by  jury,  judicial  opinion 
is  practically  unanimous,  that  no  such  right  exists.  This  is  the 


Forging  Co.,  34  Ind.  App.  100,  72  N. 
E.  277,  (By  express  statutory  pro- 
vision.) 

*  See  cases  cited  in  first  note  in  this 
section. 

70  United  States  v  Anonymous,  21 
Fed.  761  (citing  numerous  text-books 
and  decisions). 

"Employers'  Teaming  Co.  v  Team- 
sters' Joint  Council,  141  Fed.  679, 
686,  (citing  2  Blackstone's  Commen- 
taries 287,  288). 


72  Bapalje  on  Contempt,  Section  120. 

78  Hake  v  People,  230  111.  174,  82 
N.  E.  561. 

"United  States  v  Debs,  64  Fed. 
723. 

75  Contempt  9  Cyc.  p.  46  and  cases 
cited. 

76  United  States  v  SMpp,  203  U.  S. 
563,  27  Sup.  Ct.  165,  51  L.  ed.  319; 
In  Ee  Savin  131  U.  S.  261,  9  Sup.  Ct. 
699,  33  L.  ed.  150;  Garrigan  v  United 
States,  163  Fed.  16. 
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view  held  by  the  Supreme  Court  of  the  United  States  and  all  other 
courts  in  which  the  question  has  arisen."  It  has  sometimes  been 
urged  that  the  imposition  of  fine  and  imprisonment  for  disobedi- 
ence of  an  injunction  or  other  order  of  court,  by  a  court  without 
the  intervention  of  a  jury  is  in  contravention  of  the  constitutional 
right  to  a  jury  trial.78  But  the  great  weight  of  authority  as  al- 


77  In  Ee  Debs,  158  U.  S.  564,  599, 
15  Sup.  Ct.  900,  39  L.  ed.  1092   (af- 
firming 64  Fed.  723),  United  States 
v   Sweeny,   95   Fed.   434;    Thomas   v 
Cincinnati,  etc.  E.  Co.  62  Fed.  803,  4 
Inters.  Com.  Eep.  788 ;  O  'Brien  v  Peo- 
ple, 216  111.  354,  75  N.  E.  108,  108 
Am.  St.  Eep.  249 ;  Flannery  v  People 
225  111.  62,  80  N.  E.  60;   Watson  v 
Williams,  36  Miss  351.    And  see  Con- 
tempt 9  Cyc.  47. 

78  See   dissenting  opinion   of  Judge 
Caldwell   in  Hopkins  v   Oxley  Stave 
Co.,  83  Fed.  912,  28  C.  C.  A.  99,  in 
which  it  was  said:  "These  mandatory 
provisions  of  the  Constitution  are  not 
obsolete,  and  are  not  to  be  nullified  by 
mustering  against  them  a  little  horde 
of  equitable  maxims  and  obsolete  pre- 
cedents  originating  in   a   monarchial 
government    having    no    written    con- 
stitution.   No  reasoning  and  no  prece- 
dents can  avail  to  deprive  the  citizen 
accused  of   crime   of  his  right   to   a 
jury  trial  guaranteed  to  him  by  the 
provisions    of    the    constitution    'ex- 
cept, in  cases  arising  in  the  land  and 
naval  forces,  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  of 
public     danger.'       These     exceptions 
serve  to  emphasize  the  right,  and  to 
show  that  it  is  absolute  and  unquali- 
fied both  in  criminal  and  civil  suits 
save    in   the   excepted    cases.      These 
constitutional   guarantees   are  not   to 
be   swept   aside   by   an  equitable   in- 
vention which  would  turn  crime  into 
a  contempt,  and  enable  a  judge  to  de- 
clare innocent  acts  crimes,  and  pun- 


ish them  at  his  discretion  *  *  *  It  is 
competent  for  the  people  of  this  coun- 
try to  abolish  trial  by  jury,  and  con- 
fer the  entire  police  powers  of  the 
state  and  nation  on  federal  judges,  to 
be  administered  through  the  agency 
of  injunctions  and  punishment  for 
contempts;  but  the  power  to  do  this 
resides  with  the  whole  people,  and  is 
to  be  exercised  in  the  mode  provided 
by  the  Constitution.  It  cannot  be 
done  by  the  insidious  encroachments 
of  any  department  of  the  govern- 
ment ";  and  dissenting  opinion  of 
Scott  and  Farmer,  J.  J.  in  A.  E. 
Barnes  &  Co.  v  Chicago  Typograph- 
ical Union,  232  111.  424,  83  N.  E. 
940,  14  L.  E.  A.  N.  S.  1018,  in 
which  it  was  said:  "In  a  proceeding 
to  punish  for  a  violation  of  an  in- 
junction, where  it  is  charged  by  the 
written  accusation  that  a  crime  has 
been  committed,  courts  of  equity  in 
cases  relied  on  by  appellees  have  de- 
termined the  innocence  or  guilt  of  the 
defendants  without  the  intervention 
of  a  jury,  upon  ex  parte  affidavits  us- 
ually drawn  in  the  words  of  the  solic- 
itor for  the  complaining  party,  where 
the  defendants  have  no  opportunity  to 
cross-examine  or  even  see  the  witness- 
es *  *  *  No  reasoning  however  strong 
can  disguise  the  fact  that  in  pursuing 
such  a  course  the  court  of  chancery 
denies  to  the  defendants  their  con- 
stitutional right  of  trial  by  jury  and 
their  constitutional  right  to  be  con- 
fronted by  the  witnesses  against  them. 
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ready  intimated  is  against  this  view.  A  court,  enforcing  obedience 
to  its  orders  by  proceedings  for  contempt,  it  is  said,  is  not  exe- 
cuting the  criminal  laws  of  the  land,  but  only  securing  to  suitors 
the  rights  which  it  has  adjudged  them  entitled  to.79  The  same  act 
may  constitute  a  contempt  and  a  crime.  But  the  contempt  is  one 
thing  and  the  crime  another,80  and  the  penalty  for  a  violation  of 
an  injunction  or  other  order  of  court  is  no  substitute  for  and  no 
defense  to  a  prosecution  for  any  criminal  offenses  committed  in  the 
course  of  such  violation ; 81  The  inquiry  as  to  the  disobedience  has 
been  from  time  immemorial,  the  special  function  of  the  court.82  In 
order  that  a  court  may  compel  obedience  to  its  orders,  it  must  have 
the  right  to  inquire  whether  there  has  been  any  disobedience 
thereof.  To  submit  the  question  of  disobedience  to  another  tri- 
bunal, be  it  a  jury  or  another  court,  would  operate  to  deprive  the 
proceeding  of  half  its  efficiency.83 

§  251. Statutory  provisions  affecting  right. 

In  many  states  statutes  have  been  enacted  which  provide  for 
jury  trial  in  proceedings  to  punish  for  contempts  committed  out  of 
the  presence  of  the  court,84  and  it  would  seem  that  these  statutes 
are  valid.85  It  has  been  held,  however,  that  a  statute  providing  for 
trial  by  jury  in  all  cases  where  a  judgment  was  to  be  satisfied  by 
imprisonment,  has  no  application  to  such  a  proceeding.88 

§  252.  —Evidence. 

In  civil  proceeding  for  contempt  the  guilt  of  defendants  must  be 
established  by  a  preponderance  of  evidence.87  But  this  will  be  suf- 

79  In  Ee  Debs,  158  U.  S.  564,  596,  15       15  Sup.  Ct.  900,  39  L.  ed.  912;  Thorn- 
Sup.  Ct.  900,  39  L.  ed.  1092;  United      as  v  Cincinnati,  etc.  B.  Co.,  62  Fed. 
States  v  Debs,  64  Fed.  723.    And  see      803,  4  Inters.  Com.  Eep.  788. 

Supra  eases  cited  in  first  note  in  this  "See    article    on   "Contempt"    21 

section.  Harvard  Law  Eeview,  p.  162,  by  Pro- 

80  United   States   v   Debs,   64   Fed.  f  essor  Beale  and  statutes  of  various 
723.  States. 

81  In  Ee  Debs,   158  U.  S.  564,   15  "  Underbill  v  Murphy,  117  Ky.  640, 
Sup.  Ct.  900,  39  L.  ed.  1092;  Under-  78  S.  W.  482,  111  Am.  St.  Eep.  262; 
hill  v  Murphy,  117  Ky.  640,  78  S.  W.  and  see  article  "  Contempt "  21  Har- 
111  Am.  St.  Eep.   2621.  vard  Law  Eeview,  p.  162. 

82 In  Ee  Debs,  158  U.  S.  564,  599,  15  "O'Brien  v  People,  216  111.  354,  75 

Sup.  Ct.  900,  39  L.  ed.  912;  United  N.  E.  108,  108  Am.  St.  Eep.  249. 

States  v  Sweeny,  95  Fed.  434;  Watson  "McBride  v  Goodman,  225  111.  315, 

v  Williams,  36  Miss.  331.  80  N.  E.  306;  O'Brien  v  People,  216 

"In  Ee  Debs,  158  U.  S.  564,  599,  111.  354,  75  N.  E.  108,  108  Am.  St. 
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ficient.  It  is  not  necessary  to  prove  the  acts  constituting  the  con- 
tempt beyond  a  reasonable  doubt.88  Although  an  act  charged 
might  be  a  crime  or  criminal  in  its  nature,  yet  unless  charged  as 
a  crime,  the  rules  of  evidence  applicable  to  civil  cases  will  apply." 
Where  the  contempt  proceedings  are  civil  in  their  nature,  the  pro- 
duction of  books  and  papers  by  the  secretaries  of  various  labor 
unions,  to  ascertain  whether  members  of  the  union  had  violated  an 
injunction  may  be  compelled,90  but  proper  grounds  for  application 
therefor  must  be  laid  by  affidavit,  in  which  the  books  and  papers 
called  for  should  be  described  with  reasonable  certainty,  together 
with  an  averment  that  they  contain  matter  pertinent  to  the  issue 
and  are  or  were  at  the  time  of  the  notice  to  produce  in  the  exclusive 
control  of  the  opposite  party.91  Where  one  on  whom  an  injunction 
against  interference  with  plaintiff's  workmen  was  not  served,  ap- 
proached a  police  officer  and  told  him  that  he  (the  officer)  did  not 
want  to  see  too  much  of  what  was  going  on  and  that  if  he  did,  it 
would  not  be  well  for  him  and  so  warned  him  as  a  friend  "who 
did  not  want  to  see  anything  harm"  him,  and  when  admonished 
by  the  officer  that  he  was  violating  the  injunction  granted,  replied 
that  that  was  only  a  frost  and  that  "they  would  not  arrest  any 
people  on  the  injunction  any  way,"  the  court  was  warranted  in 
finding  that  he  knew  of  the  injunction  and  knowingly  disobeyed 
the  terms  thereof.98  Where  the  contempt  proceeding  is  criminal  in 
its  nature,  the  defendant  is  entitled  to  the  benefits  of  the  criminal 
law  presumption  of  innocence,  with  its  strict  requirement 
of  proof  for  conviction,  although  the  pleadings  may  not 
be  subject  to  the  technical  rules  of  the  criminal  law.98  The  burden 
of  proving  the  acts  charged  as  constituting  the  contempt  is  on  the 
complainant.94  The  accusations  for  contempt  must  be  supported 
by  evidence  sufficient  to  convince  the  mind  of  the  trior  beyond  a 

Rep.  219;  Typothetae  of  City  of  New  117  N.  Y.  Suppl.  70. 

York  v  Typographical  Union  No.   6,  w Patterson     v     Building     Trades' 

117  N.  Y.  Suppl.  70.  Council,  14  Pa.  Dist.  Rep.  839. 

88  Flannery  v  People,  225  111.  62,  80  n  Patterson     v     Building     Trades ' 
N.  E.  60;  McBride  v  Goodman,  225  Council,  14  Pa.  Dist.  Rep.  839. 

111.  315,  80  N.  E.  306;  Typothetae  of  9B  Titusville   Iron   Co.   v   Quinn,    13 

City   of   New  York  v   Typographical  Pa.  Dist.  416. 

Union  No.  6,  117  N.  Y.  Suppl.  70.  M  Garrigan    v    United    States,    163 

89  Flannery  v  People,  225  111.  65,  80  Fed.  16;  In  Re  Jose,  63  Fed.  951. 

N.  E.  60 ;  Typothetae  of  City  of  New  M  Accumulator  Co.  v  Consolidated 
York  v  Typographical  Union  No.  6,  Electric  Storage  Co.,  53  Fed.  793. 
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reasonable  doubt  of  the  actual  guilt  of  the  accused,95  and  every 
element  of  the  offense,  including  a  criminal  intent  must  be  proved 
by  evidence  or  circumstances  warranting  an  inference  of  the 
necessary  facts.98  So  a  deposition  of  the  accused  made  by  him  in 
another  proceeding  in  obedience  to  a  subpoena  duces  tecum  and 
tending  to  show  his  responsibility  for  violation  of  the  injunction 
is  not  admissible  against  him  though  the  deposition  was  given 
without  objection  at  the  time  and  without  claiming  the  benefit  of 
the  statute  giving  the  exemption.  So  long  as  the  exemption  is 
claimed  at  the  time  the  evidence  thus  obtained  is  first  sought  to  be 
used,  contrary  to  the  statute,  it  is  interposed  in  time.  * '  Of  course, 
the  statute  would  not  protect  one  against  a  discovery  made  or  evi- 
dence given  voluntarily,  and  without  necessity;  but  here  the  evi- 
dence was  obtained  in  obedience  to  a  subpoena,  requiring  the  wit- 
ness to  attend  and  testify,  and  the  evidence  given  under  such  cir- 
cumstances cannot  be  said  to  have  been  given  voluntarily,  within 
the  meaning  of  such  a  statute." 

§  253.  —Order. 

Before  a  person  can  be  punished  for  contempt  there  must  be  a 
judgment  or  order  adjudging  him  guilty  of  contempt.98  It  is  not 
however,  essential  to  the  validity  of  an  order  adjudging  a  defendant 
guilty  of  contempt  that  it  should  be  in  any  particular  form.  Thus 
it  has  been  held  that  an  order  referring  to  the  petition  and  affidavit 
filed  therefor  and  which  in  apt  terms  adjudges  defendant  guilty  of 
a  violation  of  an  injunction,  setting  out  the  manner  of  its  violation, 
adjudging  it  to  be  a  contempt  and  imposing  a  fine  of  a  designated 
amount  is  sufficient.89  And  it  has  been  held  that  an  order  for  ex- 
ecution in  default  of  payment  of  a  fine  imposed  for  contempt  in 
the  name  of  the  people  for  the  use  of  the  party  complaining,  though 

M  United  States  v  Jose,  63  Fed.  951 ;  cannot  take  the  place  of  proof. 

Accumulator   Co.   v   Electric   Storage  MIn  Ee  Jose,  63  Fed.  951. 

Co.,  53  Fed.  793.     And  see  Long  v  9T Hammond  Lumber  Co.  v  Sailors' 

Bricklayers'  &  Masons'  Union,  17  Pa.  Union  of  the  Pacific,  167  Fed.  809, 

Dist.  984,  in  which  it  was  held  that  824. 

circumstances  which  merely  create  a  98  Contempt  9  Cyc.  p.  48  and  eases 

strong  suspicion  that  respondent  knew  cited. 

in  a  specific  way,  as  well  as  in  a  gen-  "  Franklin  Union  v  People,  220  111. 

eral  way  what  an  injunction  prohibi-  355,  77  N.  E.  177,  110  Am.  St.  Rep. 

ted,  do  not  authorize  a  punishment  for  248 ;  and  see  Fischer  v  Haynes,  6  Fed. 

contempt.     Suspicion  however  strong,  63. 
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erroneous  because  there  is  no  statute  authorizing  imposition  of  a 
fine  by  way  of  indemnity  to  the  complaining  party,  may  be  modi- 
fied by  striking  out  that  part  of  it  which  is  objectionable.1 

§  254.  — Effect  of  appeal  as  staying  proceedings  to  punish  for  con- 
tempt. 

The  fact  that  an  appeal  has  been  taken  from  a  decree  awarding 
an  injunction  prohibiting  the  doing  of  an  act  does  not  suspend  its 
operation,  and  any  disobedience  thereof  is  a  contempt  of  the 
court  issuing  the  injunction  and  punishable  by  it  pending  the  ap- 
peal. The  reason  for  this  is  that  a  prohibitory  decree  which  does 
not  require  anything  to  be  done  is  self-executing.  It  would  be 
otherwise  in  the  case  of  a  mandatory  decree  requiring  something 
to  be  done  as  in  such  case  a  proceeding  for  contempt  in  refusing 
to  obey  it  would  be  in  the  nature  of  an  execution  to  enforce  the 
command.  "To  adopt  a  rule  that  the  court  granting  an  injunc- 
tion must  stand  idly  by  and  see  it  violated  while  an  appeal  is 
pending  and  after  the  case  is  reinstated  in  that  court  may  then 
proceed  to  punish  would  be  attended  with  evil  consequences.  All 
that  would  be  necessary  for  a  defendant  to  do  to  secure  immunity 
until  the  case  should  be  reinstated  in  the  court  would  be  to  pray 
an  appeal  and  file  a  bond."  If  the  court  should  be  denied  the 
right  to  compel  obedience  to  the  prohibition  of  the  decree  until 
the  original  case  has  completed  its  rounds  through  the  courts,  the 
appellees  might  lose  all  the  benefits  of  their  litigation  and  have 
their  business  ruined  although  the  decree  should  be  finally  af- 
firmed.2 

§  255.  Review  of  order  in  contempt  proceedings. — By  appeal  or 
writ  of  error. — Jurisdiction. 

There  is  nothing  in  the  nature  of  contempt  proceedings  which 
renders  them  not  open  to  review.8  While  sui  generis,  they  are  of 
two  distinct  classes,  civil  and  criminal,  and  the  right  to  re- 
view and  methods  of  review  by  appeal  or  error  in  the  absence  of 

1  A.  E.  Barnes  &  Co.  v  Chicago  Ty-      E.  A.  K  S.  1150,   (affirming  134  111. 
pographical   Union,   232   111.   402,   83       App.   11). 

N.  E.  932,  122  Am.  St.  Eep.  129,  14  8  Bessette  v  W.  B.  Conkey  Co.,  194 

L.  E.  A.  N.  S.  1150.  TJ.  S.  324,  335,  24  Sup.  Ct.  665,  48  L. 

2  A.  E.  Barnes  &  Co.  v  Chicago  Ty-  ed.  997.    And  see  Hake  v  People,  230 
pographical   Union,    232   111.   402,   83  111.  174,  82  N.  E.  561. 

N.  E.  932,  122  Am.  St.  Eep.  129,  14  L. 
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some  statute  especially  regulating  the  question  in  contempt  pro- 
ceedings, should  be  governed  by  the  statutes  applicable  to  the  re- 
view of  judgments,  decrees  or  orders  in  civil  or  criminal  actions 
generally,  in  the  jurisdiction  where  the  case  arises.  Thus  it  has 
been  held  that  although  a  statute  gives  the  right  of  appeal  to  de- 
fendant in  proceedings  for  a  contempt  of  a  criminal  nature,4  and 
makes  no  mention  of  civil  proceedings  for  contempt,  yet  it  does 
not  necessarily  follow  that  no  appeal  lies  from  a  final  judgment 
in  a  civil  proceeding  for  contempt,  but  on  the  contrary  such  ap- 
peal is  authorized  by  a  general  statute  authorizing  appeals  to  be 
taken  from  "all"  final  judgments.5  It  has  been  held  that  an  ap- 
peal lies  from  a  final  order,  denying  a  motion  to  punish  a  de- 
fendent  in  a  civil  proceeding  for  contempt  under  a  statute  allow- 
ing appeals  from  final  orders  generally.8  The  view  that  the  right 
to  and  method  of  review  is  to  be  governed  by  the  statutes  of  the 
jurisdiction  where  the  case  arises,  relating  to  review  in  civil  or 
criminal  actions  is  further  borne  out  by  decisions  on  the  practice 
in  federal  courts.  Under  a  statute  which  gives  the  United  States 
Circuit  Court,  jurisdiction  to  review  "criminal  cases,"  such  court 
has  power  to  review  a  final  order  in  a  criminal  proceeding  to  pun- 
ish for  contempt,7  and  in  case  such  court  refuses  to  take  jurisdic- 
tion, mandamus  will  issue  from  the  Supreme  Court  directing  it  to 
do  so.8  According  to  the  established  practice  of  the  federal  courts, 
such  review  must  be  by  writ  of  error.8  Nevertheless  proceedings 
which  are  criminal  in  their  nature  and  intended  for  the  vindication 
of  public  justice  rather  than  the  coercion  of  the  opposite  party  to 
do  some  act  for  the  benefit  of  another  party  to  the  action,  are  the 

4  Anderson     v     Indianapolis     Drop  mond  Lumber  Co.  v  Sailors'  Union  of 

Forging  Co.,  34  Ind.  App.  100,  72  N.  the  Pacific,  167  Fed.  809. 

E.  277.  8  Matter  of  Christensen  Engineering 

8  McKinney  v  Frankfort,  etc.  R.  Co.,  Co.,  194  U.  S.  458;  24  Sup.  Ct.  665,  48 

140  Ind.  95.  L.  ed.  997. 

"Vilter  Mfg.  Co.  v  Humphrey,  132  "Bessette  v  W.  B.  Conkey  Co.,  194 

Wis.  587,  112  N.  W.  1095,  13  L.  E.  U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed. 

A.  N.  S.  591.  997;  Bucklin  v  United  States,  159  U. 

7  Bessette  v  W.  B.  Conkey  Co.,  194  S.  680,  16  Sup.  Ct.  182,  40  L.  ed.  304; 

U.  S.  324,  325,  24  Sup.  Ct.  665,  48  L.  Deland  v  Platte   County,   155   U.   S. 

ed.  997;  Matter  of  Christensen  Engi-  221,  15  Sup.  Ct.  82,  39  L.  ed.  128; 

neering  Co.,  194  U.  S.  458,  24  Sup.  Ct.  Walker  v  Draville,  12  Wall   (U.  S.) 

665,  48  L.  ed.  997;  Garrigan  v  United  440,  20  L.  ed.  429. 
States,  163  Fed.  16.     And  see  Ham- 
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only  ones  reviewable  in  the  Circuit  Court  of  Appeals  under  the 
statute  mentioned.10  The  United  States  Supreme  Court,  however, 
has  no  jurisdiction  to  review  criminal  proceedings  to  punish  for 
contempt  either  on  appeal  or  writ  of  error,  as  its  appellate  juris- 
diction in  criminal  matters  is  by  statute  limited  to  capital  cases.11 
Its  only  jurisdiction  to  review  contempt  proceedings  either  by 
appeal  or  writ  of  error,  is  in  cases  where  the  proceedings  are  of  a 
purely  civil  and  remedial  nature,  and  then  only  on  appeal  from 
or  error  to  the  final  decree." 

§  256. Scope  of  review. 

As  regards  the  scope  of  the  review  in  criminal  proceedings  for 
contempt,  the  court  is  limited  to  a  consideration  of  matters  of  law. 
The  decision  of  the  trial  court  on  the  facts  is  conclusive.13  Even 
the  question  of  jurisdiction  to  entertain  the  original  bill  cannot 
be  raised  by  persons  not  parties  thereto  in  a  proceeding  to  punish 
them  for  contempt  in  confederating  with  defendants  in  the  suit, 
and  asserting  them  to  violate  an  injunction  issued  in  such  suit." 
In  civil  proceedings  for  contempt  the  court  may  review  the  facts, 
and  determine  whether  defendant  committed  the  acts  charged,15 
and  whether  they  were  in  violation  of  the  injunction.1'  The  court 
cannot  however  consider  the  question  whether  the  injunction  which 
was  charged  to  have  been  disobeyed  was  too  broad,17  nor  the  ques- 
tion as  to  the  power  of  the  trial  court,  after  the  fine  is  collected, 
to  direct  the  payment  of  the  whole  or  any  portion  thereof  to  com- 


10 Doyle  v  London  Guarantee  Co.,  "Matter  of  Christensen  Engineer- 

204  U.  S.  599,  27  Sup.  Ct.  313,  51  L.  ing  Co.,  194  U.  S.  458,  24  Sup.  Ct.  665, 

ed.  641.  48  L.  ed.  997. 

"Bessette  v  W.  B.  Conkey  Co.,  194  UEx        fce  Eichard     117  Fed   658 

U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed. 

Oft_    ,,  ,          -    *   .  ,          '         .  "See    O'Brien   v   People,    216    111. 

397;  Matter  of  Christensen  Engineer- 

n       IHA  TT    a    ATO    OA   a        ru.  354,  75  N.  E.  108,  108  Am.  St.  Eep. 
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102  U.  S.  121,  26  L.  ed.  95.  l«Vilter  Mfg.  Co.  v  Humphries,  132 

"Bessette  v  W.  B.  Conkey  Co.,  194  wis-  587>  112  N-  w-  1095>  13  L-  R-  A- 

U.  S.  324,  24  Sup.  Ct.  665,  48  L.  ed.  N-  s-  587J  O'Brien  v  People,  216  111. 

397;  Doyle  v  London  Guarantee  Co.,  354>  75  N-  E-  108>  108  Am-  st-  EeP- 

204  U.  S.  599,  27  Sup.  Ct.  313,  51  L.  249- 

ed.  641 ;  Hammond  Lumber  Co.  v  Sail-  "  Vilter  Mfg.  Co.  v  Humphries,  132 

ors'  Union  of  the  Pacific,  167  Fed.  Wis.  587,  112  N.  W.  1095,  13  L.  B. 

809.  A.  N.  S.  587. 
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plainants  in  satisfaction  of  their  damages  and  expenses,"  and  in- 
dividual appellants,  in  the  absence  of  a  certificate  of  the  clerk  that 
they  have  filed  a  complete  record,  cannot  raise  the  question  that  the 
recitals  found  in  the  several  orders  appealed  from  are  not  suffi- 
cient upon  which  to  base  a  judgment  of  conviction."  On  appeal 
from  a  final  order  denying  a  motion  to  punish  a  defendant  in  a 
civil  proceeding  for  contempt,  the  court  may  on  reversal,  and  re- 
mand of  the  proceeding,  direct  the  entry  of  an  order  adjudging 
defendant  guilty  of  contempt  and  imposing  a  fine  in  accordance 
with  a  statute  providing  therefor.20  A  court  of  review  has  no 
power  to  modify  or  extenuate  the  penalty  imposed.81 

§  257.  — By  Habeas  Corpus  or  Certiorari. 

The  writ  of  habeas  corpus  cannot  be  used  as  a  writ  of  error 
or  appeal.  The  only  question  for  determination  thereon  is  the 
jurisdiction  of  the  court  to  make  the  order  or  grant  the  injunction 
which  it  is  charged  was  disobeyed.  The  question  of  disobedience 
thereto  is  not  open  to  consideration,98  nor  is  the  question  whether 
defendant  had  knowledge  of  the  injunction.88  Where  however  this 
writ  is  supplemented  by  certiorari,  it  may  bring  the  whole  case 
before  the  appellate  court  for  review.84 

"Franklin  Union  v  People,  220  111.  ed.  997;  In  Re  Lennon,  156  U.  S.  548, 

355,  77  N.  E.  176,  110  Am.  St.  Rep.  17  Sup.  Ct.  658,  41  L.  ed.  1110;  In  Re 

248,  4  L.  R.  A.  N.  S.  1001.  Debs,  158  U.  S.  564,  15  Sup.  Ct.  900, 

"Franklin  Union  v  People,  220  111.  39  L.  ed.  1092;  In  Re  Swan,  150  U.  S. 

355,  77  N.  E.  176,  110  Am.  St.  Rep.  637,  14  Sup.  Ct.  225,  37  L.  ed.  1207; 

248,  4  L.  R.  A.  K  S.  1001.  Ex  parte  Haggerty,  124  Fed.  441;  In 

20  Vilter  Mfg.  Co.  v  Humphries,  132  Re  Reese,  107  Fed.  942. 

Wis.  587,  112  N.  W.  1095,  13  L.  R.  A.  *  Castner    v    Pocahontas    Collieries 

N.  S.  587.  Co.,  117  Fed.  184. 

81  Gompers  v  Buck 's  Stove  &  Range  M  Bessette    v    W.    B.    Conkey    Co., 

Co.,  (D.  C.  App.)  37  Wash.  Law  Rep.  194  U.  S.  324,  24  Sup.  Ct.  665,  48  L. 

706.  ed.    997:    In   Re   Watts   and    Sachs, 

23  Bessette  v  W.  B.  Conkey  Co.,  194  190  U.   S.   123   Sup.   Ct.   718,  47  L. 

U.  S.  324,  325,  24  Sup.  Ct.  665,  48  L.  ed.  933. 
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§  264.       Federal  legislation. 

§  258.  Rights  of  employers  in  respect  of  contracts  of  hiring,  and 
statutes  assuming  to  restrict  right.25 — In  general. 

An  employer  has  the  right  to  fix  the  terms  and  conditions  upon 
which  he  is  willing  to  give  employment ; 28  he  has  the  right  to  em- 
ploy whom  he  pleases,27"8  and  to  refuse  employment  to  any  one 
with  whom  he  does  not  care  to  have  business  relations.29  It  is  im- 
material what  his  reasons  are,  whether  good  or  bad,  well  or  ill- 
founded,  or  entirely  trivial  and  whimsical.30  So  long  as  there  is  no 
contract  for  a  definite  period  between  an  employer  and  his  work- 
men, he,  or  his  officers  or  agents  have  the  absolute  right  to  dis- 
charge one  or  any  number  of  them  for  any  reason  which  may  seem 

Cross  References:  R-  A.  752. 

25 For  correlative  right  of  employes  tfew     Torlc.— Master       Stevedores' 

not   bound    by   contract   for    definite  Ass'n  v  Walsh   2  Daly  1. 

time  to  quit  work.     See  supra  chapter  0^.^*6  v   Bateman,    10   Ohio 

IV,  STRIKES,  Section  31.  Dec    g      7  Ohi     N    p    ^1. 

28Goldfield    Consol.     Mines    Co.    v 

Goldfield    Miners'    Union,    159    Fed.  United    &***.— UmM    States    v 

500,  515.  Kane>  23  Fed'  748' 

27'28  Georgia.— Jones  v  Von   Winkle  *  People  v  Marcus,  185  N.  Y.  257, 

Gin  Works,  131  Ga.  336,  63  S.  E.  236,  77  N-  E-  1073>  113  Am-  St.  Kep.  902, 

127  Am.  St.  Eep.  235.  7  L-  E-  A-  N-  s-  282;  PJatt  v  Phila- 

Illinois.— Braceville  Coal  Co.  v  Peo-  delphia  etc.  E.  Co.,  65  Fed.  660. 

pie,  147  111  66,  35  N.  E.  62,  37  Am.  30  Goldfield  Consolidated  Mines  Co. 

St.  Rep.  206,  22  L.  E.  A.  340.  v  Goldfield  Miners'  Union,   159  Fed. 

Maryland. — My  Maryland  Lodge  v  500,  515;  Boyer  v  Western  Union  Tel. 

Adt.,  100  Md,  283,  59  Atl.  721,  68  L.  Co.,  124  Fed.  246. 
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good,81  and  so  if  workmen  are  employed  for  a  certain  period  he 
may  discharge  any  or  all  of  them  at  the  termination  of  that  period 
or  for  violation  of  their  contract,32  and  no  power  exists  in  any 
court  to  compel  an  employer  to  retain  an  employe  in  his  service,33 
or  to  compel  the  re-employment  of  discharged  employes.34  If  an 
employer  desires  to  have  or  retain  in  his  employ  only  non-union 
men,  he  will  be  protected  in  his  right  to  do  so.35  In  no  sense  is  the 
exercise  by  the  employer  of  his  constitutional  right  to  employ  and 
retain  in  his  employment  such  persons  as  he  may  choose  and  are 
willing  to  work  for  him,  an  interference  with  the  right  of  the 
employe  to  belong  to  a  labor  union.36 

§  259.  Statutory  restrictions  on  rights  of  employers  in  respect  of 
contracts  for  labor — State  legislation Statutes  uniformly  held  in- 
valid. 

Statutes  have  been  enacted  in  many  states,  prohibiting  one  or 
more  of  the  following  acts, — discharge  or  threats  to  discharge  an 
employe  for  joining  a  union ;  discharge  or  threats  to  discharge  an 
employe  for  not  withdrawing  from  a  union  to  which  he  belongs; 
making  it  a  condition  of  obtaining  employment  that  the  person 
seeking  it  refrains  from  joining  a  union;  making  it  a  condition 
that  the  person  seeking  employment  withdraw  from  a  union  of 
which  he  is  a  member;  making  it  a  condition  of  securing  or  con- 
tinuing in  employment  that  the  person  employed  or  seeking  em- 
ployment shall  agree  to  become  or  continue  a  member  of  a  union ; 
prohibiting  superintendents  of  free  employment  agencies  from 
furnishing  workmen  or  lists  of  workmen  to  employers  whose  men 
were  on  a  strike  or  locked  out — and  making  the  parties  doing  such 
acts  liable  in  damages  or  to  criminal  prosecution.  With  the  sole 
exception  of  one  nisi  prius  case,37  which  was  subsequently  disap- 


31  Jersey  City  Printing  Co.  v  Cassidy, 
63  N.  J.  Eq.  759 ;  Jones  v  Maher,  116 
116  N.  Y.  Suppl.  180,  62  Misc.  388; 
Boyer  v  Western  Union  Tel.  Co.,  124 
Fed.  246;  Frank  v  Denver  etc.  E.  Co., 
40  Fed.  759. 

82  My  Maryland  Lodge  v  Adt,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  252. 

83  Arthur  v  Oakes,  63  Fed.  310,  11 
C.    C.    A.    209,    25   L.    E.    A.    414,    4 
Inters.  Com.  Eep.  744. 


84  Union   Pac.   E.    Co.   v  Euef,    120 
Fed.   102,   114. 

35  Boyer  v  Western  Union  Tel.  Co., 
124  Fed.  246;   Flaccus  v  Smith,  199 
Pa.  St.  128,  48  Atl.  894,  85  Am.  St. 
Eep.   779,  54  L.  E.  A.  640 ;   Platt  v 
Philadelphia  etc.  E.  Co.,  65  Fed.  660. 

36  State   v   Bateman,    10   Ohio   Dec. 
68,  81. 

37  Davis  v  State,  11  Ohio  Dec  (Ee- 
print)  894,  30  W.  L.  B.  324. 
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proved  in  another  nisi  prius  case  in  the  same  state,88  the  decisions 
have  held  these  statutes  unconstitutional  and  void.89  All  of  these 
statutes  except  one  are  designed  to  prevent  discrimination  against 
union  men  in  respect  of  contracts  for  employment.  One  statute, 
however,  contains  an  additional  element  in  that  it  prohibits  con- 
tracts requiring  employes  to  join  a  union  as  a  condition  of  em- 
ployment. This  added  element  it  is  said  ' '  simply  makes  wider  and 
larger  the  invasion  of  the  liberty  of  the  employer  to  fix  the  terms 
and  conditions  upon  which  he  will  contract  for  labor. ' ' " 

260. Deprivation  of  liberty  or  property  without  due  pro- 
cess of  law. 

One  of  the  reason  assigned,  and  it  is  given  in  all  of  the  decisions 
holding  these  statutes  void,  is  that  they  are  in  contravention  of 
those  organic  provisions  of  state  and  federal  government  which 
guarantee  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  unduly  restrict  the  right 
of  contract  of  the  persons  at  whom  they  are  aimed.41  Statutes 
which  profess  to  exert  such  a  power,  it  has  been  said,  are  nothing 
more  nor  less  than  a  " legislative  judgment,"  and  an  attempt  to 
deprive  all  who  are  included  within  its  terms  of  a  constitutional 
right  without  due  process  of  law.48  That  the  words  "life,"  "lib- 
erty," and  "property"  are  not  to  be  taken  in  their  absolute  sense 
is,  of  course  obvious.  Individuals  may,  notwithstanding  the  con- 

88  State  v   Bateman,   10   Ohio   Dec.  Ohio. — State  v   Bateman,   10   Ohio 
68,  7  Ohio  N.  P.  787.                                   Dec.  68,  7  Ohio  N.  P.  487;  State  v 

89  Illinois. — Mathews  v  People,  202       Harmon,  23  Ohio  Cir.  Ct.  299. 

111.  389,  67  N.  E.  28,  95  Am.  St.  Eep.  Wisconsin. — State     v     Kreutzburg, 

241,  63  L.  E.  A.  73;  Gillespie  v  Peo-  114  Wis.  530,  90  K  W.  1098,  58  L. 

pie,  188  111.  176,  58  N.  E.  1007,  52  B.  A.  748,  91  Am.  St.  Bep.  934. 

L.  B.  A.  283,  80  Am.  St.  Bep.  176.  United    States. — Goldfield    Consoli- 

Kansas. — Coffeeville,     etc.     Co.     v  dated  Mines  Co.  v  Goldfield  Miners' 

Perry,  69  Kan.  297,  26  Pac.  848,  66  Union,  159  Fed.  500.   And  see  United 

L.  B.  A.  185.  States  v  Scott,  146  Fed.  431. 

Missouri. — State  v  Julow,  129  Mo.  "Goldfield  Consolidated  Mines  Co. 

163,  31  S.  W.  781,  29  L.  B.  A.  257,  v  Goldfield  Miners'  Union,  159  Fed. 

50  Am.  St.  Bep.  443.  500. 

New  York. — People  v  Marcus,  185  "See  cases  cited  in  the  preceding 

N.  Y.  257,  77  N.  E.   1073,  7  L.  B.  section. 

A.  N.  S.  282,  113  Am.  St.  Bep.  902,  « State  v  Julow,   129  Mo.  163,  31 

(affirming  97  N.  Y.  Suppl.  323,  110  S.  W.  781,  50  Am.  St.  Bep.  443,  29 

App.  Div.  255).  L.  B.  A.  257. 


§  260]    RESTRICTION  OP  RIGHTS  AS  TO  CONTRACTS  OF  HIRING.        331 

stitutional  prohibition,  be  deprived  of  life  or  liberty  as  punishment 
for  crime,  and  may  be  deprived  of  some  measure  of  property  or  of 
happiness  in  deference  to  and  protection  of  the  welfare  of  the 
whole  community.  Most  of  the  legislative  acts  which  fill  the 
statute  books  detract  in  some  measure  from  the  absolute  freedom 
of  the  individual  to  act  wholly  at  the  dictate  of  his  will,  and  yet 
are  of  either  decided  or  fully  recognized  constitutionality.  On  the 
other  hand,  these  words  are  not  to  receive  an  unduly  "limited" 
construction."  They  are  intended  to  cover  every  right  to  which  a 
member  of  the  body  politic  is  entitled  under  the  law."  It  is  now 
well  settled  that  liberty  does  not  mean  merely  immunity  from  im- 
prisonment, and  that  "  property "  is  not  confined  to  tangible  ob- 
jects which  can  be  passed  from  hand  to  hand;"  "Liberty"  is 
deemed  to  embrace  the  right  of  the  citizen  to  be  free  in  the  enjoy- 
ment of  all  his  faculties ;  to  be  free  to  use  them  in  all  lawful  ways ; 
to  live  and  work  where  he  will ;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avocation;  and  for  that  pur- 
pose to  enter  into  all  contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  successful  conclusion  the  pur- 
poses above  mentioned,"  and  within  the  word  "property"  are  in- 
cluded those  rights  of  possession,  disposal,  management,  and  of 
contracting  with  reference  thereto,  which  render  property  useful, 
valuable,  and  a  source  of  happiness,  right  to  pursuit  of  which  is 
reserved.*7  As  the  right  of  contract  is  included  in  the  word  "lib- 
erty" and  "property,"  a  deprivation  thereof  is  a  deprivation  of 
liberty,  and  in  violation  of  the  constitutional  provisions." 


"  State  v  Kreutzberg,  114  Wis.  530,  "  Allgeier  v  Louisiana,   165  U.  S. 

90  N.  W.  1098,  91  Am.  St.  Eep.  934,  578,  589;  17  Sup.  Ct.  427,  41  L.  ed. 

58  L.  E.  A.  748.     See  also  Adair  v  832. 

United  States,  208  U.  S.  161,  28  Sup.  *T2    Story    Const.    (5th   Law   ed.). 

Ct.  Eep.  277.  Section  1950. 

"Gillespie  v  People,   188   111.   176,  *•  Illinois.— Gillespie  v  People,   188 

58  N.  E.  1007,  80  Am.  St.  Eep.  170,  111.  176,  58  N.  E.  1007,  52  L.  E.  A. 

52  L.  E.  A.  283;  State  v  Julow,  129  283,  80  Am.  St.  Eep.  176. 

Mo.  163,  31  S.  W.  781,  50  Am.  St.  Kansas.— Coffeyville     etc.     Co.     v 

Eep.  443,  29  L.  E.  A.  257;  Goldfield  Perry,  69  Kan.  297,  76  Pac.  848,  66 

Consolidated    Mines    Co.    v    Goldfield  L.  E.  A.  165. 

Miners'  Union,  159  Fed.  500.  Missouri. — State  v  Julow,  129  Mo. 

45  State  v  Kreutzberg,  114  Wis.  530,  163,  31  S.  W.  781,  50  Am.  St.  Eep. 

90  N.  W.  1098,  91  Am.  St.  Eep.  934,  443,  29  L.  B.  A.  257. 

58  L.  E.  A.  748.  New  For*.— People  v  Marcus,  185 
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§261. Not  valid  as  police  regulations. 

Statutes  of  the  character  under  consideration  cannot  be  justified 
as  an  exercise  of  the  police  power.   While  as  previously  stated,  the 
rights  conferred  by  the  constitutional  provisions  are  not  absolute,*9 
legislatures  have  no  power  to  restrict  the  exercise  of  a  constitutional 
right,  unless  the  interests  of  the  public,  as  distinguished  from  the 
interest  of  the  individual,  or  of  a  class  of  individuals,  demand  such 
restraint.50    The  acts  forbidden  do  not  affect  the  public  welfare, 
health,  safety,  or  morals  of  the  community,  or  prevent  the  com- 
mission of  any  offense,  or  other  manifest  evil.    Where  the  object 
of  the  acts  cannot  be  treated  as  the  accomplishment  of  some  one  of 
these  purposes,  they  are  not  police  regulations.51    And  it  has  been 
said  that  even  if  the  object  of  the  acts  were  traceable  to  such  pur- 
poses they  would  not  be  allowed  under  the  guise  and  pretense  of 
police  regulations  to  encroach  or  trample  upon  any  of  the  just 
rights  of  the  citizen  which  the  constitution  intended  to  secure 
against  diminution  or  abridgment.52     In  one  case  menace  to  public 
welfare  was  suggested  by  counsel,  based  upon  the  assertion  that 
discharges  of  employes,  especially  union  men,  are  likely  to  be  fol- 
lowed by  turbulence,  violence,  and  even  bloodshed,  and  that  it  was, 
in  consequence,  proper  to  deprive  employers  of  their  rights,  pre- 
sumably because  they  are   ordinarily  law-abiding,   and  will  not 
make  trouble.     In  disposing  of  this  singular  argument,  the  court 
said,  "We  decline  to  acknowledge  as  a  fact  that  the  laboring  men, 
as  a  class,  union  or  non-union,  are  more  prone  to  lawbreaking  or 
violence  than  other  classes  of  the  community,  or  to  adopt  the 
theory  that  the  legislature  so  assumed.     But  even  if  that  assump- 

N.  Y.  257,  77  N.  E.  1073,   113  Am.  443,  29  L.  R.  A.  257. 

St.  Rep.  902,  7  L.  R.  A.  N.  S.  282.  Ohio.— State   v   Bateman,    10   Ohio 

Wisconsin. — State     v     Kreutzberg,  Dec.  68,  7  Ohio  N.  P.  487. 

114  Wis.  530,  90  N.  W.  1098,  91  Am.  Wisconsin. — State     v     Kreutzberg, 

St.  Rep.  934,  58  L.  R.  A.  748.  114  Wis.  530,  90  N.  W.  1098,  58  L. 

"See  the  preceding  section.  R.  A.  748,  91  Am.  St.  Rep.  934. 

60  Goldfield     Consol.     Mines    Co.    v  United    States. — Goldfield    Consoli- 

Goldfield    Miners'    Union,    159    Fed.  dated  Mines  Co.  v  Goldfield  Miners' 

500,  514.  Union,  129  Fed.  500.     And  see  United 

51  Kansas.— Coff eyville    etc.    Co.    v  States  v  Scott,  146  Fed.  431. 

Perry,  69  Kan.  297,  26  Pac.  848,  66  82  State  v  Julow,   129  Mo.   163,  31 

L.  R.  A.  185.  S.  W.  781,  50  Am.  St.  Rep.  427,  29 

Missouri. — State  v  Julow,  129  Mo.  L.  R.  A.  257.     See  also  in  re  Jacobs, 

163,  31  S.  W.  781,  50  Am.  St.  Rep.  98  N.  Y.  98. 
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tion  were  made,  it  would  constitute  no  justification  for  depriving 
one  man  of  his  liberty  of  contract,  that  another  was  likely  to  com- 
mit crimes  or  breaches  of  the  peace.  As  well  deny  the  right  of 
private  ownership  of  chattels  because  they  tempt  the  thief  to 
steal"63 

§  262. Statutes  objectionable  as  special  legislation. 

These  statutes  are  also  unconstitutional  because  they  undertake 
to  limit  the  power  of  the  employer  as  to  his  right  to  contract  or  to 
terminate  a  contract  with  particular  persons  of  a  class.  Where  a 
statute  does  not  relate  to  persons  or  things  as  a  class,  but  to 
particular  persons  or  things  of  a  class,  it  is  a  special  as  distin- 
guished from  a  general  law.  The  legislature  cannot  take  what 
may  be  termed  a  natural  class  of  persons,  split  that  class  in  two, 
and  then  arbitrarily  designate  the  dissevered  fractions  of  the  orig- 
inal unit  as  two  classes,  and  enact  different  rules  for  the  government 
of  each.  This  would  be  mere  arbitrary  classification,  without  any 
basis  of  reason  on  which  to  rest.84  Under  these  statutes  a  non- 
trade  union  man  or  non  labor  union  man  can  be  discharged  with- 
out ceremony,  without  let  or  hindrance,  whenever  the  employer  so 
desires  with  or  without  reason  therefor,  while  in  the  case  of  a 
trade  union  or  labor  union  man,  he  cannot  be  discharged  if  such 
discharge  rests  on  the  ground  of  his  being  a  member  of  such  an 
organization.  In  other  words,  the  legislature  have  undertaken  to 
limit  the  power  of  the  owner  or  employer  as  to  his  right  to  con- 
tract with  or  to  terminate  a  contract  with  particular  persons  of  a 
class,  and  therefore  the  statute  which  does  this  is  a  special,  not  a 
general  law.65  A  text  writer,  judge,  and  teacher,  of  great  and  en- 
during reputation,  has  said:  "A  statute  would  not  be  constitu- 
tional which  should  select  particular  individuals  from  a  class  or 
locality  and  subject  them  to  peculiar  rules,  or  impose  upon  them 
special  obligations  or  burdens,  from  which  others  in  the  same  class 
or  locality  are  exempt.  *  *  *  Every  one  has  a  right  to  demand 
that  he  be  governed  by  general  rules,  and  a  special  statute,  which, 

53  State  v  Kreutzberg,  114  Wis.  530,  176,  58  N.  E.  1007,  80  Am.  St.  Eep. 

90  N.  Y.  1098,  91  Am.  St.  Eep.  934,  176,  52  L.  E.  A.  283.    , 

58  L.  E.  A.  748.  M  State  v  Julow,   129  Mo.   163,  31 

"State  v  Julow,   129  Mo.   163,  31  S.  W.  784,  50  Am.  St.  Eep.  143,  29 

S.  W.  784,  50  Am.  St.  443,  29  L.  E.  L.  E.  A.  257. 
A.   257;    Gillespie  v  People,   188   111. 
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without  his  consent,  singles  his  case  out  as  one  to  be  regulated  by 
different  law  from  that  which  is  applied  in  all  similar  cases  would 
not  be  legitimate,  but  would  be  such  an  arbitrary  mandate  as  is  not 
within  the  province  of  free  government. ' ' 

§  263.  — Decreased  efficiency  of  workman  bound  by  union  regula- 
tions. 

It  has  also  been  said  that  the  success  in  life  of  the  employer 
depends  on  the  efficiency,  fidelity,  and  loyalty  of  his  employes. 
"  Without  enlarging  upon  or  debating  the  relative  advantages  or 
disadvantages  of  the  labor  union,  either  to  its  members  or  to  the 
community  at  large,  it  is  axiomatic  that  an  employer  cannot  have 
undivided  fidelity,  loyalty,  and  devotion  to  his  interests  from  an 
employe  who  has  given  to  an  association  right  to  control  his  con- 
duct. He  may  by  its  decisions  be  required  to  limit  the  amount  of 
his  daily  product.  He  may  be  restrained  from  teaching  his  art  to 
others.  He  may  be  forbidden  to  work  in  association  with  other 
men  whose  service  the  employer  desires.  He  may  not  be  at  liberty 
to  work  with  such  machines  or  upon  such  materials  or  products  as 
the  employer  deems  essential  to  his  success.  In  all  these  respects 
he  may  be  disabled  from  the  full  degree  of  usefulness  attributable 
to  the  same  abilities  in  another  who  may  not  yield  up  to  an  associa- 
tion any  right  to  restrain  his  freedom  of  will  and  exertion  in  his 
employer's  behalf  according  to  the  latter 's  wishes.  Such  consid- 
erations an  employer  has  a  right  to  deem  valid  reasons  for  pre- 
ferring not  to  jeopardize  his  success  by  employing  members  of  or- 
ganizations. A  man  who  has  by  agreement  or  otherwise  shackled 
any  of  his  faculties — even  his  freedom  of  will — may  well  be  con- 
sidered less  useful  or  less  desirable  by  some  employers  than  if  free 
and  untrammeled.81 

§  264.  Federal  legislation. 

Act  June  1,  1898,  c  730  §10  (Comp.  Stat.  1901  p.  3211)  makes 
it  a  criminal  offense,  punishable  by  fine,  for  any  employing  com- 
mon carrier  subject  to  the  provisions  of  the  act,  and  any  officer, 
agent,  or  receiver  thereof  to  require  any  employe  or  any  person 
seeking  employment,  as  a  condition  of  employment  to  enter  into  an 
agreement  not  to  become  or  remain  a  member  of  any  labor  corpora- 

M  Cooley  Const.  Law  391.  90  N.  W.  1098,  91  Am.  St.  Rep.  934, 
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tion,  association  or  organization  or  to  threaten  any  employe  with 
loss  of  employment  or  unjustly  discriminate  against  any  employe 
because  of  his  membership  in  such  labor  corporation,  association, 
or  organization.  This  section  first  received  the  consideration  of 
the  courts  in  United  States  v  Hill,  in  1898 — an  unreported  case — 
where  a  trial  for  a  violation  of  its  provisions  resulted  in  a  hung 
jury.  A  demurrer  to  the  indictment  was  overruled,  and  the  action 
of  the  court  necessarily  involved  the  statute's  being  constitutional. 
The  next  decision  is  United  States  v  Scott,88  decided  Oct.  1906.  The 
court  sustained  a  demurrer  to  an  indictment  based  on  provisions 
of  the  statute  on  the  ground  that  it  was  not  in  the  constitutional 
sense,  a  regulation  of  commerce,  or  of  commercial  intercourse 
among  the  states  "  inasmuch  as  its  essential  object  manifestly  is 
only  to  regulate  certain  phases  of  the  right  of  an  employer  to  choose 
his  own  servants,  whether  the  duties  of  those  servants  when  em- 
ployed shall  relate  to  interstate  comerce  or  not;"  and  that  its 
provisions  being  applicable  to  intrastate  as  well  as  to  interstate 
commerce  and  not  separable  from  each  other,  the  section  was  be- 
yond the  power  of  congress  to  enact.  The  question  of  the  con- 
stitutionality of  this  statute  also  came  up  for  consideration  in 
United  States  v  Adair,  *  decided  in  1907,  on  a  demurrer  to  an  in- 
dictment against  an  agent  of  a  railroad  company  engaged  in  inter- 
state commerce  for  discharging  from  its  service  an  employe  be- 
cause of  his  membership  in  a  labor  organization,  and  the  court  while 
approving  the  decisions  of  the  courts  condemning  state  legislation 
of  a  similar  character,  upheld  the  constitutionality  of  this  statute 
on  the  ground  that  it  directly  regulated  an  adjunct  of  interstate 
commerce  and  that  congress  has  power,  under  the  constitutional 
provisions  authorizing  it  to  regulate  commerce,  to  regulate  the 
adjuncts  of  interstate  commerce  as  much  so  as  interstate  commerce 
itself.  A  distinction  was  drawn  between  a  person  engaged  in  a 
lawful  private  business  and  a  common  carrier  engaged  in  inter- 
state commerce.  The  former  it  was  said  "has  a  fundamental  right 
upon  his  own  choice  to  engage  in  and  carry  on  such  business.  The 
latter  has  no  such  right.  It  exercises  a  public  function  and  has  no 
right  to  exercise  it  except  by  consent  of  the  national  government 
express  or  implied. "  "  It  was  decided  in  this  case  that  the  statute 

"  148  Fed.  431.  «  See  p.  756. 
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was  not  in  violation  of  the  constitutional  provision  against  depriv- 
ing one  of  liberty  and  property  without  due  process  of  law,  nor 
as  penalizing  a  common  carrier  engaged  in  interstate  commerce 
for  discharging  an  employe,  because  of  his  membership  in  a  labor 
organization  on  that  ground  without  reference  to  the  fact  whether 
he  is  engaged  in  interstate  commerce,  or  solely  in  intra-state  com- 
merce. On  appeal  to  the  Supreme  Court  of  the  United  States 
this  decision  was  reversed.61"  The  court  held  that  the  statute  was 
an  invasion  of  the  personal  liberty,  as  well  as  of  the  right  of  prop- 
erty guaranteed  by  the  fifth  amendment  of  the  constitution  declar- 
ing that  no  person  shall  be  deprived  of  liberty  or  property  without 
due  process  of  law.  Subject  to  such  reasonable  restraints  as  the 
common  good  or  the  general  welfare  may  require,  personal  liberty 
and  the  right  of  property,  it  was  said,  embrace  the  right  to  make 
contracts  for  the  purchase  of  labor  of  others  and  equally  the  right  to 
make  contracts  for  the  sale  of  one  's  own  labor,  and  it  is  not  within 
the  functions  of  the  government,  at  least,  in  the  absence  of  contract 
between  the  parties  —  to  compel  any  person,  in  the  course  of  his  busi- 
ness, and  against  his  will,  to  accept  or  retain  the  personal  services 
of  another,  or  to  compel  any  person  against  his  will,  to  perform  per- 
sonal services  for  another.  The  right  of  a  person  to  sell  his  labor 
upon  such  terms  as  he  deems  proper,  is  in  its  essence  the  same  as  the 
right  of  the  purchaser  of  labor  to  prescribe  the  conditions  upon 
which  he  will  accept  such  labor  from  the  person  offering  to  sell  it. 
So  the  right  of  the  employe  to  quit  service  is  the  same  as  that  of 
the  employer  to  dispense  with  the  services  of  such  employe.  In  all 
such  particulars,  the  employer  and  employe  have  equality  of  right, 
and  any  legislation  that  disturbs  that  equality  is  an  arbitrary  inter- 
ference with  the  liberty  of  contract  which  will  not  be  tolerated. 
In  respect  of  the  contention  that  the  power  to  enact  the  statute 
could  be  referred  to  the  power  of  Congress  to  regulate  interstate 
commerce  without  regard  to  any  question  of  personal  liberty  or 
right  of  property  arising  under  the  5th  amendment,  it  was  said 
that,  the  contention  could  have  no  bearing  unless  the  statute  was  a 
regulation  of  commerce  among  the  states,  and  a  majority  of  the 
court  held  that  there  was  no  such  connection  between  interstate 
commerce  and  membership  in  a  labor  organization,  as  to  authorize 


v  United  States,  208  U.      Holmes  and  McKenna  dissenting). 
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congress  to  make  it  a  crime  for  an  agent  of  an  interstate  carrier  to 
discharge  an  employe  because  of  such  membership  on  his  part. 
Two  of  the  Justices  dissented  from  this  view  and  wrote  elaborate 
opinions  stating  the  grounds  for  their  dissent.  In  support  of  the 
majority  opinion  it  was  said  that  labor  organizations  have  noth- 
ing to  do  with  interstate  commerce,  as  such.  One  who  engages  in 
the  service  of  an  interstate  carrier  will,  it  must  be  assumed,  faith- 
fully perform  his  duty,  whether  he  be  a  member  or  not  a  member  of 
a  labor  organization.  His  fitness  for  the  position  in  which  he 
labors  and  his  diligence  in  the  discharge  of  his  duties  cannot,  in 
law  or  sound  reason,  depend  in  any  degree  upon  his  being  or  not 
being  a  member  of  a  labor  organization.  It  cannot  be  assumed 
that  his  fitness  is  assured,  or  his  diligence  increased,  by  such  mem- 
bership, or  that  he  is  less  fit  or  less  diligent  because  of  his  not  being 
a  member  of  such  organization.  It  is  the  employe  as  a  man,  and 
not  as  a  member  of  a  labor  organization,  who  labors  in  the  service 
of  an  interstate  carrier.  It  could  not  be  assumed  that  the  enact- 
ment of  the  statute  was  due  to  an  apprehension  that  members  of 
labor  organizations  would,  by  violent  and  illegal  measures,  interrupt 
or  impair  the  freedom  of  commerce  among  the  states,  unless  legis- 
lation discriminating  in  their  favor  was  passed,  nor  that  members 
of  labor  organizations,  will,  in  any  considerable  numbers,  resort  to 
illegal  methods  for  accomplishing  any  particular  purpose  that  they 
have  in  view.  Justice  McKenna  said  in  his  dissenting  opinion  that 
the  section  condemned  detached  from  the  balance  of  the  act  might 
be  open  to  condemnation,  but  that  the  provisions  of  the  act  taken  as 
a  whole,  present  a  well  co-ordinated  plan  for  settlement  of  disputes 
between  interstate  carriers  and  their  employes,  by  bringing  the  dis- 
putes to  arbitration  and  thereby  preventing  strikes,  and  the  public 
discord  and  derangement  of  business  consequent  thereupon.  In  his 
opinion,  the  majority  of  the  court  gave  too  much  isolation  to  this 
section  which  was  part  of  the  means  to  secure  and  make  effective 
the  schemes  of  arbitration  set  forth  in  the  act,  and  the  purpose  of 
the  8th  section  was  in  aid  of  interstate  commerce  and  not  a  mere 
restriction  upon  the  liberty  of  carriers  to  employ  whom  they  please 
and  have  business  relations  with  whom  they  please.  This  case,  he 
said  was  within  the  rule  in  Howard  v  Illinois  Cent.  R.  Co,83  hold- 
ing that  it  was  competent  for  congress,  under  its  power  to  regulate 
interstate  commerce,  to  prescribe  the  rule  of  liability  as  between  in- 

"207  U.  S.  463,  28  Sup.  Ct.  Rep.    141. 
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terstate  carriers  and  its  employes  in  such  interstate  commerce  in 
case  of  personal  injuries  received  by  such  employe  while  engaged 
in  such  commerce,  and  Johnson  v  Southern  Pac.  R.  Co.,64  holding 
that  Congress  could  enact  legislation  requiring  interstate  carriers 
to  equip  their  cars  used  in  interstate  commerce  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with  driving 
wheel  brakes.  His  conclusion  (in  which  Justice  Holmes  con- 
curred) was  that  a  provision  which  will  prevent,  or  tend  to  pre- 
vent the  stoppage  of  every  wheel  in  every  car  of  an  entire  railroad 
system,  has  as  direct  influence  on  interstate  commerce  as  the  way 
in  which  one  car  may  be  coupled  to  another,  as  the  rule  of  liability 
for  personal  injuries  to  an  employe. 

" 196  U.   S.   1,  49  L.   ed.   363,   25   Sup.  Ct.  Eep.  158. 
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LOCKOUTS  AND  ACTS  IN  FURTHERANCE  OF  LOCKOUTS.68 

§  265.  A  lockout  is  a  cessation  of  the  furnishing  of  work  to  em- 
ployes in  an  effort  to  get  for  the  employer  more  favorable  terms,* 
and  is  the  antithesis  of  the  strike  which  is  a  withholding  of  labor 
for  the  purpose  of  obtaining  more  favorable  terms  of  employment 
for  the  strikers.67  Inasmuch  as  the  rights  of  capital  and  labor  are 
measured  by  the  same  yardstick,  it  necessarily  follows  that  the 
lockout  is  as  lawful  a  weapon  in  the  hands  of  the  employer  as  the 
strike  in  the  hands  of  the  employe.  In  other  words,  for  any  pur- 
pose for  which  a  strike  is  lawful,  a  lockout  is  lawful,  and  whatever 
means  may  lawfully  be  used  to  render  a  strike  effective,  may  be 
used  to  render  a  lockout  effective.  It  has  accordingly  been  de- 
clared that  inasmuch  as  employes  have  the  right  to  strike  to  compel 
an  advance  in  the  rate  of  wages,  or  a  reduction  in  the  hours  of 
labor,  or  to  otherwise  improve  the  conditions  of  their  employment, 
an  employer  has  the  right  to  lockout  his  employes,  for  the  pur- 
pose of  resisting  demands  by  them  for  improved  conditions  of  em- 
ployment, or  to  compel  them  to  work  at  a  less  rate  of  wages,  or  on 
terms  less  beneficial  to  them  than  those  existing  prior  to  the  lock- 
out.68 Furthermore,  an  employer  who  has  locked  out  his  employes, 
may,  in  order  to  render  the  lockout  effective,  use  peaceable  persua- 
sion and  argument  to  induce  other  employers  not  to  hire  the  men 
locked  out  for  higher  wages  or  on  better  terms  than  those  for  which 
he  made  his  stand,  and  not  to  take  in  his  late  employes  at  all  so 
that  they  may  be  forced  back  to  his  plant  on  his  own  terms.68  This 
right  is  the  exact  equivalent  of  the  well  established  right  of  strik- 
ing employes  to  use  peaceable  argument  and  persuasion  to  induce 
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other  workmen  not  to  take  their  places.70  But  inasmuch  as  strik- 
ing workmen  have  no  right  to  use  force,  violence  or  coercion  to  pre- 
vent other  workmen  from  taking  their  places,71  an  employer  who 
has  locked  out  his  employes  has  no  right  to  pursue  a  similar  line 
of  conduct  to  prevent  other  employers  from  hiring  the  workmen 
whom  he  has  locked  out.  Nor  will  he  be  permitted,  though  it 
would  reduce  the  fighting  strength  of  the  workmen  locked  out,  to 
coerce  their  landlords  and  grocers  into  cutting  off  their  shelter  and 
food.72  So  it  has  been  said  that  if  two  or  more  officers  of  a  rail- 
road company  in  view  of  a  threatened  strike,  agreed  wrongfully 
and  corruptly  that  they  would  not  employ  men  to  take  the  places 
of  the  men  who  had  quitted  the  service,  but  would  allow  the  trains 
to  stand  still  for  the  sake,  merely,  of  creating  public  sympathy  or 
indignation  against  strikers,  they  would  be  guilty  of  conspiracy, 
unless  the  circumstances  and  situation  were  such  that  the  employ- 
ment of  new  men,  reasonably  viewed,  would  lead  to  danger  to  those 
men,  or  danger  to  the  railroad  property,  or  danger  to  any  public 
interest.73 

70  See    supra  chapter    V,    Acts    In  Chalmers    Co.,    166    Fed.    45,    20    L. 
Furtherance  of  Strikes,  section  61.  E.  A.  N.  S.  315. 
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§  266.  Bight  to  combine  in  general  and  means  of  rendering  combination  ef- 
fective. 

§  267.  To  fix  rate  of  wages. 

§  268.  To  resist  combination  of  workmen  to  advance  wages. 
§  269.  To  lockout  employes. 

§  270.  To  refuse  employment  to  designated  classes  of  workmen. 
§  271.  To  compel  workmen  to  join  particular  union. 
§  272.  Internal  administration  of  association — Bules  and  by-laws. 
§  273.       Disciplining  members. 

§  266.  Eight  to  combine  in  general  and  means  of  rendering  com- 
bination effective. 

In  furtherance  of  their  common  welfare  and  in  settlement  of 
their  ofttimes  conflicting  interests,  employers  and  employes  stand 
upon  a  plane  of  perfect  equality  before  the  law  enjoying  the  same 
freedom  and  amenable  to  the  same  restrictions,74  for  it  is  funda- 
mental that  one  and  the  same  set  of  rules  should  govern  the  action 
of  both  contestants.75  Laborers  having  the  right  as  heretofore 
shown  to  form  unions  or  associations,76  it  necessarily  follows  that 
employers  enjoy  the  same  right.77  But  combinations  of  employers, 
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like  combinations  of  laborers,  must  employ  lawful  methods  for 
the  attainment  of  lawful  purposes.78  If  the  object  to  be  obtained 
is  unlawful,7*  or  unlawful  means  are  used  to  gain  a  lawful  end," 
the  combination  is  necessarily  unlawful.  It  has  been  said  that  in 
the  fullest  recognition  of  the  equality  and  mutuality  of  their 
rights  and  restrictions  lies  the  peace  of  capital  and  labor,  for  so  they 
like  nations  with  equally  well  drilled  and  equipped  armies  and 
navies,  will  make  and  keep  treaties  of  peace,  in  the  fear  of  the  cost 
and  consequences  of  war.81 

§  267.  To  fix  rate  of  wages. 

As  was  shown  in  a  previous  chapter  the  right  of  workmen  to  com- 
bine for  the  purpose  of  maintaining  or  advancing  the  rate  of  wages 
has  been  recognized  in  this  country  from  an  early  date,82  and  inas- 
much as  a  combination  of  employes  for  such  purpose  is  lawful, 
employers  have  the  correlative  right  to  combine  to  fix  a  rate  which 
they  are  willing  to  pay.  The  law  is  the  same  for  both.88 

§  268.  To  resist  combination  of  workmen  to  advance  wages. 

In  Pennsylvania,  before  any  legislation  on  the  subject,  it  was  held 
that  a  combination  of  workmen  to  raise  the  price  of  labor,  or  of 
employers  to  depress  it,  was  unlawful,  because  it  was  considered  that 
such  combination  interfered  with  the  price,  which  would  otherwise 
be  regulated  by  supply  and  demand.  This  interference  it  was  con- 
sidered, was  in  restraint  of  trade  or  business  and  prejudicial  to  the 
public  at  large  and  made  an  artificial  price.  So  far  as  workmen 
were  concerned,  this  rule  was  changed  by  statute  which  legalized 
combinations  of  workmen  to  advance  the  rate  of  wages,  but  no  legis- 


United  States. — Goldfield  Consoli- 
dated Mines  Co.  v  Goldfield  Miners' 
Union,  159  Fed.  500. 

England. — Reg.  v  Hewitt,  5  Cox  C. 
C.  162;  Eeg.  v  Duffield,  5  Cox  C.  C. 
401;  Eeg.  v  Rowlands,  5  Cox  C.  C. 
461,  17  Ad.  &  El.  N.  S.  671. 

T8Wilner  v  Silverman,  (Md.)  71 
Atl.  962;  Sinsheimer  v  United  Gar- 
ment Workers,  77  Hun.  215,  28  N.  Y. 
Suppl.  503. 

re  McCord  v  Thompson-Starrett  Co., 
113  N.  Y.  Suppl.  385. 

80  See  Atkins  v  W.  &  A.  Fletcher 


Co.,  65  N.  J.  Eq.  658,  55  Atl.  1074. 

81  Judge   Baker  in   Iron   Moulders ' 
Union  v  Allis-Chalmers  Co.,  166  Fed. 
45,  52,  20  L.  E.  A.  N.  S.  315. 

82  See  Supra  Chapter  II,  Eight  of 
Worlcingmen    to    Combine    and    Pur- 
poses for  Which  Combination  is  Law- 
ful, Section  10. 

88 Beck  v  Eailway  Teamsters'  Pro- 
tective Union,  118  Mich.  497,  77  N. 
W.  13,  74  Am.  St.  Eep.  44,  42  L. 
E.  A.  407;  Lohse  Patent  Door  Co.  v 
Fuelle,  215  Mo.  421,  114  S.  W.  997, 
1005,  22  L.  E.  A.  N.  S.  607. 
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lation  was  enacted  in  respect  of  combinations  of  employers.  The 
question  arose  in  a  number  of  decisions  in  the  Supreme  Court, 
whether  a  combination  of  employers  to  resist  the  demand  of  a 
combination  of  employes  to  advance  the  rate  of  wages  was  law- 
ful. It  was  contended  that  employers  who  entered  into  such  an 
agreement  were  subject  to  all  the  common  law  liability  of  conspir- 
ators in  their  attempts  to  resist  the  demand  for  increased  wages,  in 
other  words  that  while  there  could  be  a  combination  among  workmen 
to  advance  wages  there  could  be  no  corresponding  combination  of 
employers  to  resist  such  demand.  The  court  denied  the  correct- 
ness of  this  theory  and  upheld  the  validity  of  the  combination.  It 
was  not,  it  was  said,  a  combination  to  resist  an  advance  which  would 
naturally  follow  a  limited  supply  in  the  market,  because  the  supply 
was  artificially  limited  by  the  combination  of  workmen  wholly  with- 
drawing their  labor  from  the  market.  The  combination  was  not  to 
interfere  with  the  price  of  labor  as  determined  by  supply  and  de- 
mand, but  to  defend  themselves  against  a  demand  made  altogether 
regardless  of  the  price  as  regulated  by  the  supply.  "The  element 
of  an  unlawful  combination  to  restrain  trade  because  of  greed  of 
profit  to  themselves,  or  of  malice  towards  plaintiff  or  others,  is  lack- 
ing, and  this  is  the  essential  element  on  which  is  founded  all  the 
decisions  as  to  common  law  conspiracy  in  this  class  of  cases;  and, 
however  unchanged  may  be  the  law  as  to  combinations  of  employers 
to  interfere  with  wages,  where  such  combinations  take  the  initiative 
they  certainly  do  not  depress  a  market  price,  when  they  combine  to 
resist  a  combination  to  artificially  advance  price. ' '  In  applying  the 
doctrine  enunciated,  it  was  held  that  an  association  of  employers  of 
labor  engaged  in  building  might  resist  a  combination  of  striking 
workmen  engaged  in  various  building  trades,  to  obtain  shorter  hours 
of  labor  at  the  same  wages,  by  procuring  those  dealing  in  supplies 
used  by  builders  to  refuse  to  sell  supplies  to  builders  not  members 
of  the  association  who  acceded  to  the  demands  of  the  workmen,  and 
that  a  builder  who  had  complied  with  the  demands  of  the  workmen 
and  in  consequence  was  to  some  extent  prevented  from  obtaining 
supplies  had  no  cause  of  action.8*  So  in  a  Canadian  case  it  was  said : 
"If  workmen  have  the  right  to  combine  to  secure  advanced  wages 

84  Cote  v  Murphy,  159  Pa.  St.  419,       (Pa.),  28  Atl.  195;  Buchanan  v  Kerr, 
28  Atl.  190,  39  Am.  St.  Rep.  684,  23       (Pa.),  28  Atl.  195. 
L.   B.   A.    135;    Buchanan  v   Barnes, 
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their  employers  cannot  possibly  be  guilty  of  any  wrong,  either  pri- 
vate or  public,  in  clubbing  together  for  the  purpose  of  resisting  their 
demand,  and  by  the  same  means  of  protecting  themselves  from 
loss."85 

§  269.  To  lock  out  employes.88 

An  association  of  employers  have  the  right  to  lock  out  all  oper- 
atives connected  with  a  labor  union  because  of  demands  which 
they  consider  unjust,  made  by  the  members  of  the  union  upon  one 
of  the  employers.87  And  they  may  in  anticipation  of  a  strike  to 
be  ordered  by  the  union  to  which  their  employes  belong,  agree  to 
lock  out  any  of  the  latter  who  are  members  of  it  if  the  strike  takes 
place.  Such  an  agreement  is  not  invalid  as  in  restraint  of  trade 
or  of  the  freedom  of  making  contracts,  and  a  further  undertaking 
that  anyone  of  them  who  breaks  the  agreement  shall  forfeit  a 
designated  sum  as  unliquidated  damages  is  also  valid  and  enforce- 
able.88 So  an  association  of  employers  may  lock  out  all  members  of 
a  union,  which  has  repudiated  an  agreement  to  submit  to  arbitra- 
tion, trade  disputes  between  the  members  of  the  union  and  mem- 
bers of  the  association  of  employers.89 

§  270.  To  refuse  employment  to  designated  classes  of  workmen,  or 
coerce  others  into  refusing  them  employment. 

Broadly  speaking,  employers  have  the  right  to  combine  to  refuse 
employment  to  any  kind  or  class  of  workmen  just  as  fully  as  em- 
ployes have  the  right  to  combine  to  refuse  to  be  employed  by  any 
employer  employing  men  whom  they  disapprove  or  conducting  his 
business  contrary  to  their  views.80  Thus,  employers  have  the  right 
to  combine  to  refuse  employment  to  members  of  a  union,  because 
of  demands  made  by  the  union  on  one  of  their  association,  which 
they  consider  unjust,91  and  may  agree  not  to  hire  members  of  a 


MLefebvre  v  Knott,  32  Que.   Sup. 
Ct.  40,  13  Can.  Or.  Gas.  223,  229. 

86  For  correlative  right  of  employes 
to     strike    see     supra     Chapter    IV, 
Strikes. 

87  Sinsheimer     v     United     Garment 
Workers,  77  Hun.  215,  59  N.  Y.  St. 
503,  28  N.  Y.  Suppl.  321. 

MLefebvre  v  Knott,  32  Que.   Sup. 
Ct.  40,  13  Can.  Cr.  Gas.  223. 


88  McCord  v  Thompson-Starrett  Co., 
113  N.  Y.  Suppl.  385,  (affirming  on 
this  point,  112  N.  Y.  Suppl.  902). 

90  Atkins  v  W.  &  A.  Fletcher  Co.,  65 
N.   J.   Eq.    658,   55   Atl.    1074;    New 
York  etc.  E.  Co.  v  Schaeffer,  65  Ohio 
St.  394,   62   N.   E.   439,   87   Am.   St. 

.  Eep.  628;  Goldfield  Consolidated 
Mines  Co.  v  Goldfield  Miners'  Union, 
159  Fed.  500. 

91  Sinsheimer     v     United     Garment 
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union,  whose  members  are  striking  for  higher  wages,  and  who  have 
committed  depredations  on  the  property  of  the  employers  with  the 
sanction  of  the  union  which  refuses  to  allow  the  employers  to 
station  watchmen  about  their  plants."  So  it,  has  been  said  that  they 
may  agree  not  to  employ  workmen  who  have  engaged  in  a  strike 
against  one  of  them  or  who  have  shown  themselves  to  be  negligent, 
dishonest  or  incompetent.88  And  it  has  been  held  that  a  court  of 
equity  has  no  jurisdiction  to  enjoin  the  officers  of  a  company  whose 
workmen  have  struck,  from  continuing  a  conspiracy  among  them- 
selves and  with  other  employers  not  to  hire  them  in  order  that  the 
strikers  may  be  forced  to  resume  work  for  the  company  on  its  own 
terms.  Leaving  open  the  question  whether  any  cause  of  action,  at 
all  exists,  it  was  said  that  there  were  "no  approved  precedents  in 
equity  for  enjoining  the  defendants  from  continuing  such  a  con- 
spiracy, or  for  compelling  the  defendants  either  to  employ  the  peti- 
tioners, or  to  procure  employment  for  them  with  others, ' '  and  that 
"the  rights  which  the  petitioners  allege  the  defendants  were  vio- 
lating at  the  time  the  petition  was  filed  are  personal  rights  as  dis- 
tinguished from  rights  of  property."9*  On  the  proposition  that 
the  rights  of  complainants  are  not  property  rights  the  court,  was 
according  to  the  great  weight  of  authority,  in  error,  as  is  shown  by 
its  later  decisions,'5  but  the  decision  is  nevertheless  sustainable  on 
the  grounds,  first,  that  the  combination  was  lawful,  and  second, 
that  even  if  unlawful,  no  power  resides  in  any  court  to  compel  one 
man  to  employ  another,  any  more  than  it  can  compel  one  man  to 


Workers,  77  Hun.  215,  59  N.  Y.  St.  ing   a  livelihood   for   themselves   and 

503,  28  N.  Y.  Suppl.  321.  their   families.        Each    company,    he 

"Goldfield  Consolidated  Mines  Co.  said,  should  be  at  liberty  to  employ 

v  Goldfield  Miners'  Union,  159  Fed.  such   persons   as   in   its   judgment   it 

500.  deems     best,     unrestrained     by     any 

M  New  York  etc.  E.  Co.  v  Schaeff  er,  agreement    with     other    companies. ' } 

65   Ohio  St.   394,   62   N.  E.   439,   87  To    recognize    the    validity    of    such 

Am.  St.  Eep.  628;  Minshall,  C.  J.  dis-  agreement  would  in  effect,  make  en- 

senting  from  the  view  that  companies  gaging  in  a  strike  an  offence  punish- 

may  enter  into  an  agreement  not  only  able  by  exclusion  from  employment. ' ' 

to  employ  persons  who  have  engaged  "Worthington      v      Waring,      157 

in  a  strike  on  the  ground  that  such  Mass.  421,  32  N.  E.  744,  34  Am.  St. 

agreement    is    against   public    policy,  Eep.  294,  20  L.  E.  A.  342. 

as  tending  to  encourage  idleness  and  e5  See  Supra  Chapter  VII,  Boycotts 

cause    poverty    among    workmen,    by  of   Labor  and  the   Substantive  Law 

depriving  them  of  the  means  of  earn-  Relating  Thereto,  Section  84. 
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work  for  another.  On  the  other  hand  a  combination  of  employers 
to  prevent  the  workmen  of  one  of  their  number,  who  are  on  a 
strike,  from  obtaining  any  employment  except  from  their  former 
employer,  by  molesting,  intimidating  or  annoying  other  employers, 
who  would,  except  for  such  acts  give  employment  to  the  striking 
employes,  would  constitute  an  unlawful  conspiracy,  which  should 
be  enjoined  unless  the  more  or  less  definite  amount  of  damages  suf- 
fered and  the  pecuniary  responsibility  of  the  members  of  the  com- 
bination would  relegate  the  parties  injured  to  a  court  of  law.96  The 
correctness  of  this  proposition  is  not  open  to  dispute.  Striking 
workmen  have  the  right  to  use  peaceable  persuasion  to  induce  other 
workmen  to  aid  them  in  their  strike  by  not  continuing  in  or  by  not 
accepting  employment  from  the  person  against  whom  the  strike  is 
in  operation,  but  have  no  right  to  use  violence  or  intimidation  for 
that  purpose.*7  The  rights  of  employers  in  the  choice  of  means  to 
be  used  in  effecting  their  object  can  be  no  greater  than  those  of  the 
employes. 

§  271.  To  compel  workmen  to  join  particular  union. 

A  combination  by  employers  embracing  nearly  all  the  contractors 
in  the  building  trades  in  a  large  city,  to  compel  workmen  to  join 
a  designated  union  by  refusing  them  employment  unless  they  did 
so,  is  void  as  against  public  policy,  because  it  operates  generally 
upon  craftsmen  in  the  trade  and  imposes  upon  them  as  a  penalty 
for  refusing  to  join  the  union  the  practical  impossibility  of  obtain- 
ing employment  at  their  trade  and  thereby  gaining  a  livelihood.*8 
The  rule  here  laid  down  is  in  accordance  with  the  rule  supported 
by  the  weight  of  authority  in  regard  to  combinations  of  workmen 
to  compel  other  workmen  to  join  their  union.*9 

§  272.  Internal  administration  of  association — Rules  and  by-laws. 

Like  other  voluntary  associations,  an  association  of  employers,  for 
the  facilitation  of  the  business  in  which  its  members  are  engaged 
and  for  the  settlement  of  industrial  disputes  with  employers  of  its 

M  See  Atkins  v  W.  &  A.  Fletcher  Furtherance  of  Strike,  Sections  61,  62, 

Co.,  65  N.  J.  Eq.  658,  55  Atl.  1074,  63. 

in  which  the  court  stated  this  proposi-  M  McCord  v  Thompson-Starrett  Co., 

tion  as  a  mere  expression  of  opinion  113  N.  Y.  Suppl.  385,  (reversing  112 

and  said  that  it  was  not  necessary  to  N.  Y.  Suppl.  902). 

decide  it.  w  See    Supra   Chapter   IV,   Strikes, 

>TSee    Supra    Chapter   V,   Acts   in  Section  40. 
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members,  may  make  reasonable  rules  for  the  government  of  its 
members.  Of  this  character  is  a  rule  prohibiting  members  from 
employing  members  of  a  union  which  repudiated  an  agreement  to 
arbitrate  trade  differences.1  On  the  other  hand  a  rule  prohibiting 
members  of  the  association  from  employing  workmen  unless  they 
join  a  certain  labor  union  is  against  public  policy  and  void." 

§  273.  — Disciplining  members. 

A  combination  of  employers,  the  purpose  of  whose  organization  is 
the  facilitation  of  the  business  in  which  the  members  are  engaged 
and  the  settlement  of  industrial  disputes  with  employes  of  its  mem- 
bers, cannot  enforce  payment  of  a  penalty  by  one  of  the  members 
for  the  infraction  of  an  order  which  it  had  no  power  to  make.  To 
collect  a  penalty  for  disobedience  of  an  order  it  must  appear  that 
the  order  was  one  which  was  rightfully  and  lawfully  given.  The 
rule  was  applied  here,  in  the  case  of  an  order  that  no  workman 
should  be  employed  by  any  member  of  the  association  unless  he 
joined  a  particular  union.* 

1McCord  v  Thompson-Starrett  Co.,       113   N.  Y.  Suppl.   385. 
112  N.  Y.  Suppl.  902.  "McCord  v   Thompson-Starrett  Co./ 

"McCord  v   Thompson-Starrett  Co.       113  N.  Y.  Suppl.  385. 
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§274.  Definition. 

Blacklists  have  been  variously  defined  as  follows:  "Any  list  of 
persons,  who  are  for  any  reason  deemed  objectionable  by  the  makers 
of  the  list."4 

"A  list  of  persons  marked  out  for  special  avoidance,  antag- 
onism or  enmity,  on  the  part  of  those  who  prepare  the  list 
or  those  among  whom  it  is  intended  to  circulate ;  as  where  a  trade- 
union  blacklists  workmen  who  refuse  to  conform  to  its  rules,  etc. 
It  is  sometimes  used  by  strikers  against  citizens  to  deter  them  from 
dealing  with  the  party  or  parties  struck  against." 

"The  practice  of  one  employer  presenting  to  another  the  names 
of  employes  for  the  purpose  of  furnishing  information  concerning 
his  standing  as  an  employe. ' ' 

Perhaps  the  definition  last  given  is  closer  to  the  popular  con- 
ception of  the  meaning  of  the  term  than  the  others.  All  the  great 
mass  of  recent  legislation,  without  exception,  is  directed  against  the 
"blacklisting"  of  employes  by  employers.* 
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§  275.  Liability  for  blacklisting  in  absence  of  special  legislation — 
Substantive  liability. 

An  employer  has  the  right  to  keep  a  record  stating  the  grounds 
for  discharging  employes  named  therein,8  and  to  notify  other  em- 
ployers that  it  keeps  such  a  book  and  that  they  may  inspect  it,9  but 
in  the  exercise  of  this  right,  the  duty  is  imposed  to  make  a  truthful 
statement  of  the  grounds  of  discharge.10  Thus  if  by  an  arrange- 
ment among  employers,  a  record  is  to  be  kept  by  them  of  the  causes 
of  the  discharge  of  their  employes  and  when  they  are  discharged 
for  certain  causes,  the  others  will  not  employ  them,  it  becomes  im- 
portant that  the  record  kept  should  contain  a  true  statement  of  the 
cause  of  an  employe's  discharge.  A  false  entry  on  the  record  may 
utterly  destroy  and  prevent  him  from  making  a  livelihood  at  his 
chosen  business.11  Another  very  important  qualification  of  the 
right  is  that  it  must  be  exercised  from  a  proper  motive  and  not  to 
gratify  malice,13  and  the  circulation  of  a  false  statement  as  to  the 
cause  of  an  employe's  discharge  will  be  regarded  as  intended  to  in- 
jure, and  a  malicious  act.18  According  to  elementary  and  well  set- 
tled principles,  any  malicious  interference  with  the  business  or 
occupation  of  another  is  an  actionable  wrong,  whether  by  an  in- 
dividual or  by  a  number  of  individuals  conspiring  together.14  The 
law  is  vigilant  to  see  that  the  right  and  opportunity  to  work,  which 
is  the  most  valuable  asset  of  the  laboring  man  shall  not  be  un- 
justifiably interfered  with  by  employers  acting  either  as  indi- 


8  Hundley  v  Louisville  etc.  E.  Co.,  105  Ky.  197,  48  S.  W.  429,  88  Am. 

105  Ky.  197,  48  S.  W.  429,  88  Am.  St.  Eep.  298. 

St.  Eep.  298;  Hebner  v  Northern  E.  "Hundley  v  Louisville  etc.  E.  Co. 

Co.,  78  Minn.  289,  80  N.  W.  1128,  79  105  Ky.  197,  48  S.  W.  429,  88  Am. 

Am.  St.  Eep.  387;  Boyer  v  Western  St.   Eep.   298;    Willner   v   Silverman, 

Union  Telegraph  Co.,   124  Fed.   246.  (Md.),  71  Atl.  962. 

See  also  Missouri  Pacific  etc.  E.  Co.  1S  Hundley  v  Louisville  etc.  E.  Co., 

v  Eichmond,  73   Tex.   794,   11  S.  W.  105  Ky.  197,  48  S.  W.  429,  88  Am. 

555,  15  Ain.  St.  Eep.  794.  St.  Eep.  298. 

'Boyer  v  Western  Union  Tel.  Co.,  u Willner  v   Silverman,    (Md.),   71 

124  Fed    246  ^^'              see  ^ipley  v  Atkin- 
son, 23  Fla.  206,  1  So.  943,  11  Am. 

10  Hundley  v  Louisville  etc.  E.  Co.,  gt.  Eep.  370;  Walker  v  Cronin,  107 

105  Ky.  197,  48  S.  W.  429,  88  Am.  MasS4     555.     Temperton    v     Eussell, 

St.   Eep.   298;    Willner   v   Silverman,  (1893)   1  Q.  B.  715,  62  L.  J.  Q.  B. 

(Md.),  71  Atl.  962.  412>  69  L.  T.  78;   Keeble  v  Hickin- 

"Hundleyv  Louisville,  etc.  E.  Co.,  gill,  11  East  574. 
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viduals  or  in  combinations."  In  order  to  authorize  a  recovery  of 
damages  by  an  employe  because  of  the  making  of  an  untruthful 
statement  in  a  blacklist  by  his  employer,  and  a  conspiracy  with 
other  employers  not  to  hire  employes  discharged  for  cause,  it  is 
necessary  to  a  recovery  that  the  conspiracy  be  executed,"  for  it 
is  well  settled  that  a  conspiracy  gives  no  right  of  action  for  damages 
unless  executed."  It  is  likewise  necessary  that  damages  should 
actually  result  from  the  conspiracy.18  Thus  the  sending  out  of  a 
circular  by  a  manufacturer  whose  workmen  are  on  a  strike  request- 
ing the  members  of  an  association  of  employers  to  which  he  be- 
longs to  refuse  employment  to  the  strikers,  in  accordance  with  the 
articles  of  agreement  of  the  association  binding  them  to  do  so, 
gives  them  no  cause  of  action  against  such  manufacturer  for  dam- 
ages for  loss  of  employment,  where  during  the  entire  time  they  were 
out  of  employment,  their  wages  were  paid  them  by  the  union  to 
which  they  belonged,  and  which  approved  the  strike.19  As  regards 
relief  by  injunction  it  has  been  held  that  an  employer  will  not 
be  enjoined  from  keeping  a  book  showing  that  it  had  discharged 
employes  therein  named  for  belonging  to  the  union,  nor  from  noti- 
fying other  employers  that  it  keeps  such  a  book  and  that  they 
can  inspect  it.80 

§  276.  — Pleading  and  practice  in  actions  to  enforce  liability. 

Employes  who  have  been  placed  on  a  blacklist  by  their  employer 
cannot,  it  seems,  join  in  an  action  for  damages,  but  each  must  sue 
in  his  own  behalf  alone.21  Case  is  the  proper  form  of  action  for 
damages  sustained  by  an  employe  from  blacklisting,22  and  in  an 
action  by  a  discharged  employe  against  his  employer  for  damages 
for  making  a  false  record  of  the  cause  of  his  discharge,  and  entering 
into  a  conspiracy  with  other  railroad  companies,  not  to  hire  any 
employe  discharged  for  cause,  and  by  such  acts  making  it  impos- 

"Willner   v   Silvennan,    (Md.),   71          "Bradley   v   Pierson,    148   Pa.   St. 

Atl.  962.  302,  42  Atl.  65. 

"Hundley  v  Louisville  etc.  E.  Co.,          ^  Western  Uni       Td    c 

105  Ky.  197,  48  S.  W.  429,  88  Am.  m  p/d   24g 
St.  Eep.  298. 

1T  See  Conspiracy,  8   Cyc.  645,  675          *  Worthington  v  Waring,  157  Mass, 

and  cases  cited.  421>  34  Am.  St.  Eep.  294,  20  L.  E.  S. 

"Willner  v  Silverman,    (Md.),   71  342- 

Atl.  962;  Bradley  v  Pierson,  148  Pa.          MWillner   v   Silverman,    (Md.),   71 

St.  302,  42  Atl.  65.  Atl.  962. 
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sible  for  him  to  obtain  employment,  it  must  be  alleged  that  he  had 
sought  and  been  refused  employment  by  reason  of  the  acts  com- 
plained of.  The  agreement  or  conspiracy  charged  does  not  injure 
plaintiff  unless  carried  out.**  This  as  previously  stated,  is  in  ac- 
cordance with  well  settled  principles  of  the  law  relating  to  civil 
conspiracy.  An  unexecuted  conspiracy  forms  no  basis  for  an 
action  for  damages.84 

§  277.  Summary  of  legislation  prohibiting  blacklisting. 

Statutes  which  vary  considerably  in  their  provisions  have  been 
enacted  in  many  states,  the  object  of  which  is  to  prevent  the  so- 
called  " blacklisting"  of  employes  by  employers  by  making  them 
liable  in  damages,  or  to  criminal  prosecutions,  or  both.  On  account 
of  this  variance  in  the  provisions  it  will  be  impossible  to  condense 
them  very  much,  and  although  they  have  so  far  received  a  very 
limited  amount  of  consideration  by  courts  of  last  resort,  it  is 
nevertheless  believed  that  they  are  of  sufficient  importance  to  in- 
corporate in  this  chapter.  In  Alabama  it  is  provided  that  any  em- 
ployer who  maintains  a  blacklist,  or  notifies  any  other  employer 
that  any  person  has  been  blacklisted  by  him,  or  who  uses  any  other 
similar  means  to  prevent  such  person  being  employed,  shall  be  guilty 
of  a  misdemeanor  and  liable  to  fine  or  imprisonment.25  In  Connec- 
ticut, it  is  provided  that  every  employer  who  shall  blacklist  an  em- 
ploye with  intent  to  prevent  him  from  procuring  other  employment 
shall  be  subject  to  fine.86  In  Georgia,  it  is  provided  that  if  any 
railroad  company  or  other  corporation  or  its  agents  after  discharg- 
ing an  employe  shall  prevent  or  attempt  to  prevent  him  by  word, 
writing,  sign  or  other  means,  directly  or  indirectly  from  obtaining 
employment,  such  employer  or  agent  shall  be  guilty  of  a  misde- 
meanor, and  liable  in  penal  damages  to  the  discharged  employe, 
but  that  the  statute  shall  not  prevent  such  company  or  corporation 
or  its  agent  from  giving  a  truthful  statement  of  the  reasons  for 
the  discharge  to  the  employer  to  whom  the  discharged  employe 
applies  for  employment,  and  shall  furnish  to  such  discharged  em- 
ploye on  his  application  a  true  copy  of  such  written  statement.87  It 
is  further  provided  that  if  any  railroad  company  or  other  corpora- 

28  Hundley  v  Louisville  etc.  E.  Co.,  and  cases  cited. 

105  Ky.  197,  48  S.  W.  429,  88  Am.  M  Code  Ala.  1907,  §  6398,  §  6399. 

St.  Eep.  298.  M  Gen.  St.  Conn.  1902,  §  1298. 

81  See  Conspiracy,  8  Cyc.  645,  675,  "  Penal  Code  Ga.  1895,  §  128. 
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tion  shall  authorize  or  permit  any  of  its  officers,  agents  or  employes 
to  commit  any  of  the  acts  prohibited,  it  shall  be  liable  in  treble 
damages  to  the  employe  so  prevented  from  obtaining  employment.88 
In  loiva,  it  is  provided  that  if  any  employer  or  his  agent  after 
discharging  an  employe,  shall  prevent  or  attempt  to  prevent  him  by 
word  or  writing  of  any  kind  from  obtaining  employment  except  by 
furnishing  in  writing  upon  request  a  truthful  statement  as  to  the 
cause  of  his  discharge,  he  shall  be  liable  to  a  fine  and  for  all  dam- 
ages to  such  employe ;  "  and  that  if  any  employer  shall  authorize  or 
allow  any  of  his  agents  to  blacklist  or  attempt  by  word  or  writing 
or  any  other  means  to  prevent  an  employe  who  has  been  discharged 
or  has  voluntarily  left  the  service  from  obtaining  employment  ex- 
cept as  provided  in  the  paragraph  just  set  out,  he  shall  be  liable  to 
treble  damages  to  such  employe.80  In  Montana,  the  statutes  are 
the  same  as  those  of  Iowa,  except  that  the  first  section  of  the  Mon- 
tana statutes  differs  from  the  first  section  of  the  Iowa  statutes  in 
making  the  employer  liable  for  punitive  damages,81  and  except  that 
the  second  section  of  the  Montana  statutes  differs  from  the  second 
section  of  the  Iowa  statutes  in  making  the  employer  criminally  li- 
able, and  liable  to  punitive  damages  instead  of  treble  damages.89 
In  Indiana  the  provisions  are  the  same  as  those  of  Montana  except 
that  the  second  section  of  the  Indiana  statute  differs  from  the  sec- 
ond section  of  the  Montana  statute  in  omiting  to  make  the  employer 
criminally  liable.83  In  Minnesota,  it  is  made  unlawful  for  any  two 
or  more  employers  to  combine  or  agree  to  combine  to  interfere  with 
any  person  in  procuring  employment,  or  to  secure  an  employe's 
discharge  by  threats,  promises,  circulating  blacklists,  or  any  other 
means,  or  for  any  company  or  corporation  or  an  agent  or  employe 
thereof,  to  blacklist  a  discharged  employe,  or  by  word  of  writing  to 
prevent  a  discharged  employe,  or  one  who  has  voluntarily  left  the 
service  from  obtaining  employment  elsewhere;  and  any  person  or 
corporation  violating  such  provisions  shall  be  guilty  of  a  misde- 
meanor.8* In  Kansas,  it  is  provided  that  an  employer,  after  having 
discharged  any  employe,  shall  not  prevent  or  attempt  to  prevent 
him  by  word,  sign  or  writing  of  any  kind  whatsoever  from  obtain- 

88  Penal  Code  Ga.  1895,  §  129.  M  Montana   Codes   1895,   Pol.   Code 

29  Ann.  Code  Iowa,  1897,  §  5027.  §  3391. 

30  Ann.  Code  Iowa  1897,  §5628.  »  Homer's  Ann.  Ind.  St.  1901,  §§ 
81  Montana  Codes   1895,  Pol.  Code,  5206,  p,  5206  q. 

§  3390.  *  Rev.  Laws  Minn.  1905,  §  5097. 
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ing  employment  except  by  furnishing  in  writing  on  request  the 
cause  of  such  discharge,85  that  any  employer,  his  agent  or  employe, 
who  shall  violate  the  provisions  of  the  act  shall  be  guilty  of  a  misde- 
meanor and  punishable  with  fine  and  imprisonment,88  and  that 
an  employer  who  violates  the  provisions  of  the  act  shall  be  liable  to 
the  party  injured  for  treble  damages  and  a  reasonable  attorney 
fee.81  In  North  Dakota  it  is  provided  that  every  employer  of  labor 
and  agent  or  employe  thereof,  and  every  person  or  any  corporation 
on  behalf  of  such  corporation  who  exchanges,  with  or  furnishes  or 
delivers  to  any  other  corporation  or  any  officers,  agent,  employe  or 
person  thereof,  any  blacklist  is  guilty  of  a  misdemeanor.88  In  Utah 
the  constitution  prohibits  "the  exchange  of  blacklists  by  railroad 
companies  or  other  corporations,  associations  or  persons, ' y  *  declares 
blacklisting  a  crime,  and  that  the  legislature  shall  provide  for  the  en- 
forcement of  the  section  declaring  it  a  crime.40  And  it  is  provided  by 
statute  that  no  employer  shall  blacklist  or  publish  or  cause  to  be 
blacklisted  or  published  any  employe  discharged  or  voluntarily  leav- 
ing the  service  of  the  employer  in  order  to  prevent  him  from  en- 
gaging in  or  securing  employment,"  and  that  if  any  person  or  any 
officer  or  agent  of  an  employer  shall  commit  any  of  the  acts  mention- 
ed for  the  purposes  mentioned  or  shall  in  any  manner  conspire  or 
contrive,  by  correspondence  or  otherwise  to  prevent  such  employe 
from  securing  employment,  he  shall  be  guilty  of  a  felony.42  In  Colo- 
rado, the  statutory  provisions  are  the  same  except  that  they  are  lim- 
ited to  discharged  employes,48  and  make  a  violation  of  the  provisions 
a  misdemeanor.44  In  Texas,  the  statutes  prohibit  any  corporation  or 
receiver  thereof,  or  any  agent  or  officer  of  such  corporation  or 
receiver  from  blacklisting,  preventing  or  attempting  to  prevent  by 
word,  writing,  sign,  list  or  other  means  directly  or  indirectly,  any 
discharged  employe,  or  any  employe  who  may  have  voluntarily  left 
the  corporation's  service,  from  obtaining  employment  with  any 
other  employer,  except  by  truthfully  stating  in  writing  on  request 
of  such  former  employe  the  reason  why  such  employe  was  dis- 
charged or  his  relationship  to  such  company  ceased,  which  state- 

*  Gen.  St.  Kan.  1905,  §  4026.  *°  Eev.  St.  Utah,  1898,  p.  61,  Art. 

M  Gen.  St.  Kan.  1905,  §  4028.  12,  §  19. 

m  Gen.  St.  Kan.  1905,  §  4029.  "  Eev.  St.  Utah,  1898,  §  1340. 

38  Eev.  Codes  N.  D.  1899,  §  7042.  *  Eev.  St.  Utah,  1898,  §  1341. 

88  See   Eev.   St.   Utah   1898,  p.   65,          *•  Mills  Ann.  St.  Colo.  1891,  §  239. 
Art.  16,  §  4.  "  Mills  Ann.  St.  Colo.  1891,  §  340. 
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ment  if  true  shall  never  be  used  as  the  cause  of  an  action  for  libel 
either  civil  or  criminal.  For  any  violation  of  these  provisions 
foreign  corporations  shall  be  denied  the  right  of  doing  business 
in  the  State,  and  any  person,  company  or  corporation  committing 
a  violation  of  the  provisions,  shall  forfeit  a  penalty,  and  shall  like- 
wise be  punishable  by  imprisonment  as  for  a  misdemeanor.48  In 
Wisconsin,  it  is  provided  that  if  two  or  more  employers  combine 
or  agree  to  combine  to  prevent  a  person  from  obtaining  employ- 
ment, or  to  procure  his  discharge  by  threats,  promises,  circulating 
or  causing  blacklists  to  be  circulated ;  or  who  after  discharging  an 
employe  shall  prevent  or  attempt  to  prevent  him  from  obtaining 
employment,  or  who  shall  permit  or  allow  any  agent  to  blacklist  any 
discharged  employe,  or  one  who  has  voluntarily  left  the  service  of 
his  employer,  to  circulate  a  blacklist  of  such  employe  to  prevent  his 
obtaining  employment,  shall  be  punishable  by  a  fine.  Nothing  in 
the  statute  shall  prohibit  an  employer  from  giving  to  another  em- 
ployer to  whom  a  discharged  employe  has  applied  for  employment, 
or  to  any  bondsman  or  surety,  a  truthful  statement  of  the  rea- 
sons for  such  discharge,  on  request  of  the  employe.46  While 
this  summary  is  very  probably  not  exhaustive  of  the  legislation 
against  blacklisting,  and  should  in  no  case  be  relied  on  without  an 
examination  of  recent  session  laws,  for  changes  which  are  contin- 
ually being  made  in  the  legislation  relating  to  capital  and  labor,  it 
is  at  least  sufficient  to  give  a  fairly  accurate  understanding  of  the 
attitude  towards  blacklisting,  which  the  legislatures  of  the  various 
states  have  assumed. 

§  278.  Operation  and  construction  of  statutes. 

The  purpose  of  provisions  of  the  character  under  consideration,  it 
has  been  said,  is  to  protect  employes  in  the  enjoyment  of  those  nat- 
ural rights  and  privileges  guaranteed  by  the  constitution,  namely, 
the  right  to  sell  their  labor  and  acquire  property  thereby.47  In 
Minnesota,  a  statute  similar  to  the  one  now  existing  in  that  state 
and  set  out  in  the  previous  section,  provided  that  "No  company, 
corporation  or  partnership  shall  authorize  or  allow  any  of  its  or 
their  agents  to,  nor  shall  any  of  its  or  their  agents  blacklist  any 

"General   Laws    Texai,    1907,    Ch.          "State  v  Justus,  85  Minn.  279,  88 

LXVII  pp  143,  144.  N.  W.  759,  89  Am.  St.  Eep.  550,  56 

"Sanborn  &  Berryman's  Ann.   St.  L.  B.  A.  757. 
Wis.,  §4466  fc. 
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discharged  employe,  or  by  word  of  writing  seek  to  hinder,  or  re- 
strain such  discharged  employe  or  any  employe  who  may  have  vol- 
untarily left  such  company's  or  persons  service  from  obtaining 
employment  from  any  other  person  or  company,  "  and  makes  a 
violation  of  this  provision  a  misdemeanor.  In  a  prosecution  based 
on  this  statute  it  was  held  that  as  it  deals  with  the  question  of  an 
employer  influencing  or  coercing  the  action  of  employes  who  volun- 
tarily leave  his  employ,  it  is  within  the  subject  suggested  by  the 
title  of  the  act,  to  wit;  "An  act  to  prohibit  the  practice  of  black- 
listing and  the  coercing  and  influencing  of  employes  by  their 
employers.48  To  a  further  objection  to  the  statute  on  con- 
stitutional grounds  it  was  held  that  such  statute  is  not  objection- 
able on  the  ground  that  it  has  application  only  to  partnerships  or 
corporations  as  distinguished  from  individual  employers.  It  was 
said  that  while  the  word  person  is  omitted  from  the  first  part  of 
the  section,  yet  it  is  used  in  the  latter  part  in  such  connection 
that  it  becomes  necessary  either  to  drop  the  word  out  of  the  section 
entirely,  or  to  supply  it  in  connection  with  the  words  company,  cor- 
poration or  partnership.48  It  was  also  held  not  objectionable  as 
applying  to  employers  only  and  not  to  employes.  Employers,  as 
distinguished  from  employes,  it  was  said  do  not  constitute  a  class 
within  the  constitutional  prohibition.  The  acts  which  are  declared 
unlawful  by  the  statute  are  peculiar  to  employers  of  labor.  The 
act  being  applicable  to  all  members  of  the  class  is  not  invalid  be- 
cause limited  to  that  class.80  Nor  was  the  statute  considered  in 
violation  of  the  14th  amendment.  It  was  held  that  it  necessarily 
implied  that  the  acts  therein  denounced  were  with  a  malicious  in- 
tent, though  not  expressly  characterized  as  such.  The  statute  does 
not  seek  to  prohibit  an  employer  from  communicating  to  other 
employers  the  nature  and  character  of  his  employes,  when  the 
facts  would  be  for  their  interests.81 


"State  v  Justus,  85  Minn.  279,  88  M  State  v  Justus,  85  Minn.  279,  88 
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§  279.  Power  to  adopt. — In  general. 

Labor  unions  like  other  voluntary  associations  have  the  power 
to  adopt  constitutions,  rules  and  by-laws.58  The  right  of  labor 
unions  to  make  by-laws  and  rules  for  the  admission  of  members  is 
unquestionable.88  They  may  for  their  own  interests  make  reason- 
able regulations  as  to  how  and  whom  they  will  instruct  in  the 
skill  of  their  trade,  and  they  cannot  be  compelled  to  teach  others 
against  their  will.64  So  they  may  make  rules  for  the  bona  fide 
purpose  of  protecting  their  funds  from  claims  which  may  be  avoided 
and  such  rules  are  not  illegal  because  incidentally  to  some  extent  in 
restraint  of  trade,  provided  that  their  provisions  go  no  farther 
than  is  reasonable  and  necessary  for  that  purpose.85  It  has  been  held 

88  See  Associations,  4  Cyc  305,  and  492.     And   see   Infra   chapter   XXV, 

cases  cited.     And  see  cases  cited  In-  Membership,  Section  302. 

fra  in  this  and  subsequent  sections  in  "Parker  v  Bricklayers'  Union  No. 

this  chapter.  1,  21  W.  L.  B.  223,  10  Ohio  Dec.  458. 

88  Mayer  v  Journeymen  Stone  Cut-  ^Swaine   v   Wilson,    24    Q.    B.   D. 
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by  the  English  Court  of  Appeal,56  reversing  a  lower  court  decision," 
and  overruling  another  decision,58  that  rules  enacted  by  a  trade 
union  for  the  provision  of  funds  for  the  election  and  maintenance 
of  representatives  in  parliament  are  void  as  being  beyond  the  power 
of  a  trade  union  as  defined  by  the  English  statutes.58 

§  280.  — For  government  and  discipline  of  members.90 
Subject  to  limitations  to  be  considered  in  a  subsequent  section,81 
labor  unions  have  the  undoubted  right  to  make  rules  and  by- 
laws for  the  government  of  their  members,88  and  for  the  regula- 
tion of  their  conduct  towards  each  other  in  matters  affecting  the 
general  interests  of  the  body,88  and  to  enforce  observance  of  such 
rules  and  by-laws  may  make  disobedience  thereof  punishable  by 
fine,  .suspension  or  expulsion  according  to  the  gravity  of  the  of- 


M  Osborne  v  Amalgamated  Eailway 
Servants,  L.  E.  (1909)  1  Ch.  163. 

BT  24  T.  L.  E.  827. 

58  Steele  v  South  Wales  Miners ' 
Federation  (1907),  1  K.  B.  361,  76 
L.  J.  K.  B.  333,  96  L.  T.  260,  23  T. 
L.  E.  228. 

88  Osborne  v  Amalgamated  Society 
of  Eailway  Servants,  L.  E.  (1909)  1 
Ch.  163.  And  see  Supra  Chapter  II, 
The  Eight  of  Workingmen  To  Com- 
bine  and  the  Purposes  for  Which 
Combination  is  Lawful,  Section  14. 

80  Exercise  of  disciplinary  measures 
as  affecting  rights   of  third  persons 
see   Supra   Chapter   XI,   Exercise   by 
Union    of    Disciplinary    Measures    as 
Affecting  Eights  of  Third  Parties. 

81  See   Infra,    this   chapter,    section 
291. 

62  Florida. — Jetton-Dehkle  Lumber 
Co.  v  Mather,  53  Fla.  969,  43  So.  590. 

Minnesota. — Gray  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  663, 
103  Am.  St.  Eep.  477,  63  L.  E.  A. 
753.  And  see  Bohn  Mfg.  Co.  v  Hollis, 
54  Minn.  223,  55  N.  W.  1119,  21  L. 
B.  A.  337,  40  Am.  St.  Eep.  319. 


New  Jersey. — Brennan  v  United 
Hatters  of  North  America,  73  N.  J. 
L.  729,  65  Atl.  165,  9  L.  E.  A.  N.  S. 
254. 

New  York. — Burns  v  Bricklayers* 
Benevolent  &  Protective  Union,  14 
N.  Y.  Suppl.  361,  27  Alb.  N.  C.  20 
(affirming  10  N.  Y.  Suppl.  916,  24 
Abb.  N.  C.  150). 

Ohio. — Brown  Mfg.  Co.  v  Local 
Union  No.  76,  12  Ohio  Dec.  N.  P. 
753. 

Oregon. — Longshore  Printing  & 
Publishing  Co.  v  Ho  well,  26  Ore.  527, 
38  Pac.  547,  46  Am.  St.  Eep.  640,  28 
L.  E.  A.  464. 

Pennsylvania. — Patterson  v  Build- 
ing Trades  Council,  11  Pa.  Dist.  Eep. 
500. 

United  States. — Wabash  etc.  E.  Co. 
v  Hannahan,  121  Fed.  563.  And  see 
Hitchman  Coal  Co.  v  Mitchell,  172 
Fed.  963. 

And  see  Associations,  4  Cyc  305. 

88  L.  D.  Willcutt  &  Sons  Co.  v  Dris- 
coll,  200  Mass.  110,  85  N.  E.  987; 
Patterson  v  Building  Trades  Council, 
11  Pa.  Dist.  Eep.  500. 
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fense."  As  has  been  said  in  a  well-considered  case,  the  right  of 
labor  onions  by  organic  agreement  to  subject  the  individual  mem- 
bers to  rules,  regulations,  and  conduct,  prescribed  by  the  majority, 
is  no  longer  an  open  question  in  the  jurisprudence  of  this  country. 
The  will  of  the  individual  must  yield  to  the  will  of  the  majority, 
or  no  organization  whether  of  society  into  government,  capital  into 
combination,  or  labor  into  coalition  can  ever  be  effectual.  The  in- 
dividual must  yield  in  order  that  the  many  may  receive  a  greater 
benefit."  This  principle  has  been  directly  applied  in  the  case  of 
strikes  ordered  by  the  union.  It  has  been  held  that  the  union  may 
order  its  members  to  strike  or  continue  on  strike  on  pain  of  fine, 
suspension  or  expulsion  if  the  strike  is  a  lawful  one,  and  impose 
such  penalties  for  disobedience  of  its  orders.6"  As  regards  other 


64  Florida. — Jetton-Dehkle  Lumber 
Co.  v  Mather,  53  Fla.  969,  43  So. 
590. 

Massachusetts. — See  L.  D.  Willcutt 
&  Sons  Co.  v  Driscoll,  200  Mass.  110, 
85  N.  E.  987,  and  especially  opinion 
of  Sheldon,  J.  in  that  case. 

Minnesota. — Gray  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  663, 
103  Am.  St.  Eep.  477,  63  L.  B.  A. 
753.  And  see  Bohn  Mfg.  Co.  v  Hollis, 
54  Minn.  223,  55  N.  W.  1119,  21  L. 
E.  A.  337,  40  Am.  St.  Eep.  319. 

New  Jersey. — Mayer  v  Journeymen 
Stone  Cutters'  Ass'n,  47  N.  J.  Eq. 
519,  20  Atl.  492. 

New  York. — Burns  v  Bricklayers* 
Benevolent  &  Protective  Union,  14  N. 
Y.  Suppl.  361,  27  Abb.  N.  C.  20  (af- 
firming 10  N.  Y.  Suppl.  916,  24  Abb. 
N.  C.  150);  Master  Stevedores'  Ass'n 
v  Walsh,  2  Daly  1. 

Ohio. — Moores  v  Bricklayers  Union, 
23  W.  L.  B.  48,  10  Ohio  Dec.  665. 

Oregon. — Longshore  Printing  & 
Publishing  Co.  v  Howell,  26  Ore.  527, 
38  Pac.  547,  46  Am.  St.  Eep.  640,  28 
L.  E.  A.  464. 

United  States. — Wabash  etc.  E.  Co. 
v  Hannahan,  121  Fed.  563;  Thomas  v 


Cincinnati  etc.  E.   Co.,  62  Fed.  803, 
817,  4  Inters.  Com.  Eep.  788. 

Canada. — Perrault  v  Gautier,  28 
Can.  Sup.  Ct.  241,  (affirming  6  Q.  B. 
65).  And  see  Infra  chapter  Mem- 
bership, section  307,  et  seq. 

w  Wabash  etc.  E.  Co.  v  Hannahan, 
121  Fed.  563. 

66  Jetton-Dehkle  Lumber  Co.  v  Ma- 
ther, 53  Fla.  969,  43  So.  590;  Long- 
shore Printing  &  Publishing  Co.  v 
Howell,  26  Ore.  527,  38  Pac.  547,  46 
Am.  St.  Eep.  640,  28  L.  E.  A.  464; 
Thomas  v  Cincinnati  etc.  E.  Co.,  62 
Fed.  803,  807,  4  Inters.  Com.  Eep. 
788;  In  Ee  charge  to  grand  jury,  62 
Fed.  828;  Mayer  v  Journeymen  Stone 
Cutters'  Ass'n,  47  N.  J.  Eq.  519,  20 
Atl.  492;  Master  Stevedores'  Ass'n  v 
Walsh,  2  Daly  (N.  Y.)  1.  See  also 
Long  v  Bricklayers'  &  Masons'  In- 
ternational Union,  17  Pa.  Dist.  Eep. 
984,  990,  in  which  it  was  said: 
''Every  man  rightly  enjoys  the  full- 
est liberty  to  take  membership  in  a 
union,  and  thereby  become  subject  to 
its  regulations  even  though  these  may 
compel  him  to  enter  upon  a  strike." 
But  see  L.  D.  Willcutt  &  Sons  Co.  v 
Driscoll,  200  Mass.  110,  85  N.  E.  987, 
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specific  rules,  which  may  be  adopted,  it  has  been  held  that  a  union 
may  adopt  a  scale  of  wages,  for  which  members  may  work,87  and 
may  adopt  by-laws  providing  that  any  member  found  guilty  by  its 
committee  of  working  for  less  prices  than  those  fixed  by  the  union, 
shall  forfeit  a  certain  per  cent  of  the  price  fixed  for  the  same  work, 
the  penalty  to  be  collected  in  the  name  of  the  association  by  process 
of  law.88  So  a  union  may  adopt  rules  whereby  members  are  pro- 
hibited from  working  with  non-union  men,89  or  for  an  employer 
whose  methods  of  conducting  his  business  is  antagonistic  to  the  in- 
terests of  the  union,70  or  for  employers  who  do  not  pay  their  em- 
ployes weekly,71  and  for  the  apportionment  of  apprentices  among 
employers  of  its  members  acording  to  the  number  of  workmen.78 
By  parity  of  reasoning  the  members  may  bind  themselves  as  to  their 
membership  and  rights  in  such  societies,  and  the  funds  of  the  same, 
by  the  constitution,  and  by-laws  of  the  association  which  they 
adopt,  or  subscribe  to  after  adoption.78 


a  case  considered  at  length  in  a  pre- 
vious chapter  (sections  149,  150),  and 
an  attempt  made  to  show  the  fallacy 
of  its  reasoning. 

"Longshore  Printing  &  Publishing 
Co.  v  Howell,  26  Ore.  527,  38  Pac.  547, 
46  Am.  St.  Eep.  640,  28  L.  E.  A. 
464. 

68  Master  Stevedores J  Ass'n  v  Walsh, 
2  Daly  (N.  Y.)  1. 

*  Florida. — Jetton-Dehkle  Lumber 
Co.  v  Mather,  53  Fla.  969,  43  So.  590. 

Minnesota. — Gray  v  Building  Trades 
Council,  91  Minn.  171,  97  N.  W.  663, 
103  Am.  St.  Eep.  477,  63  L.  E.  A. 
753. 

New  Jersey. — Mayer  v  Journeymen 
Stone  Cutters'  Ass'n,  47  N.  J.  Eq. 
519,  20  Atl.  492. 

New  York. — Burns  v  Bricklayers' 
Benevolent  &  Protective  Union,  14  N. 
Y.  Suppl.  361,  27  Abb.  N.  C.  20,  (af- 
firming 10  N.  Y.  Suppl.  916,  24  Abb. 
N.  C.  150). 

Ohio. — Parker  v  Bricklayers'  Union 
No.  1,  21  W.  L.  B.  223,  10  Ohio  Dec. 
458. 


Pennsylvania. — Erdman  v  Mitchell, 
207  Pa.  St.  79,  56  Atl.  327,  99  Am. 
St.  Eep.  738,  63  L.  E.  A.  534. 

Canada. — Perrault  v  Gautier,  28 
Can.  Sup.  Ct.  241,  (affirming  6  Q.  B. 
65. 

70  Longshore  Printing  &  Publishing 
Co.  v  Howell,  26  Ore.  527,  38  Pac.  547, 
46  Am.  St.  Eep.  640,  28  L.  E.  A.  464. 

71  Burns  v  Bricklayers'   Benevolent 
&  Protective  Union,  14  N.  Y.  Suppl. 
361,  27  Abb.  N.  C.  20,  (affirming  10 
N.  Y.  Suppl.  916,  24  Abb.  N.  C.  150). 

72  Longshore  Printing  &  Publishing 
Co.  v  Howell,  26  Ore.  527,  38  Pac. 
547,  46  Am.  St.  Eep.  640,  28  L.  E.  A. 
464. 

78  Brown  v  Stoerkel,  74  Mich.  269, 
41  N.  W.  921,  3  L.  E.  A.  430;  Jetton- 
Dehkle  Lumber  Co.  v  Mather,  53  Fla. 
969,  43  So.  590;  Brennan  v  United 
Hatters  of  North  America,  73  N.  J. 
L.  729,  65  Atl.  165,  9  L.  E.  A.  N.  S. 
214;  Thomas  v  Cincinnati  etc.  E.  Co., 
62  Fed.  803,  817,  4  Inters.  Com.  Eej» 
788.  And  see  Patterson  v  Building 
Trades  Council,  11  Pa.  Dist.  Eep.  500; 
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§  281.  — For  government  and  discipline  of  local  subdivisions  or 
branches. 

As  the  union  has  power  to  enact  rules  and  by-laws  for  the  govern- 
ment of  its  members,7*  so  it  has  power  to  enact  rules  and  by-laws 
for  the  government  of  its  local  branches  and  subdivisions,75  sub- 
ject of  course  to  the  limitation  that  such  rules  and  by-laws  must 
not  be  in  contravention  of  general  law  statutory  or  organic  or 
against  public  policy.™ 

§  282.  — For  collection  and  distribution  of  benefit  funds. 

Labor  unions  also  have  the  undoubted  right  to  make  rules  and 
by-laws  for  the  collection  and  distribution  of  benefits  funds,77  and 
the  terms  and  conditions,  on  which  the  members  shall  be  entitled  to 
participate  in  such  funds.78 

§  283.  — For  presentation  of  claim  for  benefits  to  designated  of- 
ficers and  for  appeal  to  governing  body. 

It  is  competent  to  provide  by  the  by-laws  for  the  presentation  of 
claims  for  benefits  to  designated  officers,78  and  that  the  member 
presenting  the  claim,  shall,  if  dissatisfied  with  their  action  appeal 
to  the  governing  board  of  the  organization.80  It  is  but  just  to  the 
organization  that  its  chief  officers  have  an  opportunity  to  investi- 
gate the  claim  asserted  by  the  member  before  being  harassed  by 
litigation.81 

Parker  v  Bricklayers '  Union  No.   1,      Lodge,  117  Cal.  370,  49  Pac.  170,  59 
21  W.  L.  B.  223,  10  Ohio  Dec.   (Be-      Am.  St.  Eep.  193;  Levy  v  Magnolia 
print)    458;    Wabash   etc.    E.    Co.    v      Lodge,  110  Cal.  297,  42  Pae.  887. 
Hannahan,  121  Fed.  563.  Georgia. — Harrington  v  Workmen's 

Ti    See  the  preceding  section.  Benevolent  Ass  'n,  70  Ga.  340. 

«  See  Infra  Chapter  XXVI,  General  Indiana.-Supreme  Council  Chosen 
and  Local  Unions,  Sections  347,  348.  Friends  v  ^orsinger,  125  Ind.  52,  25 

N.  E.  129,  21  Am.  St.  Eep.  196,  9  L. 

78  See   Infra   thig   chapter,   sections      r>    \    xn*    -D  a  T    *      TT 

E.  A.  505;  Bauer  v  Samson  Lodge  K. 

285j  2  O.  P.,  102  Ind.  262,  1  N.  E.  571. 

77  See  Supra  Chapter  II,  The  Eight  Maryland.— Anacosta  Tribe  v  Mur- 
of  Workmen  to  Combine  and  the  Pur-  baeh?  13  Mdt  91>  71  A^  Dec<  62s. 
pose  for  Which  Combination  is  Law-  Michigan.— Van  Pouck  v  The  Neth- 
ful,  Sections  13,  14,  and  Infra  Chap-  erland  St.  Vincent  De  Paul  Society, 
ter  XXV,  Membership,  Section  335  et.  53  Mich.  378,  29  N.  W.  863. 

seq-  w  Bauer  v  Samson  Lodge,  K.  O.  P., 

78  Conniff  v  Jomour,  65  N.  Y.  Suppl.       102  Ind.  268,  1  N.  E.  571. 

317,   31    Misc.    729,   and   cases   cited          81  Supreme   Council  Chosen   Friends 

in  preceding  note.  v  Forsinger,  125  Ind.  52,  25  N.  E.  129, 

78  California, — Bpbintjon   v   Templar      21  Am.  St.  Eep.  196,  9  L.  E.  A.  501, 
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§  284.  — Making  decision  of  domestic  tribunal  on  claim  final. 

There  is,  however,  considerable  conflict  of  opinion  as  to  whether 
an  association  of  the  character  under  consideration  has  power  to 
provide  by  its  constitution  rules  and  by-laws  that  the  determination 
of  a  tribunal  of  the  association  in  respect  of  the  claim  of  a  mem- 
ber for  the  benefits  shall  be  conclusive  and  preclude  a  resort  to  the 
courts  in  case  of  the  member's  dissatisfaction  with  the  disposition 
of  his  claim.  Quite  a  number  of  decisions  hold  that  the  association 
has  the  power,82  and  some  even  go  further  and  hold  that  where 
the  tribunals  of  the  association  are  vested  with  the  power  to  hear, 
and  determine  disputed  claims  their  decision  is  final  although  there 
is  no  provision  in  the  constitution  or  by-laws  expressly  so  provid- 
ing.83 This  latter  proposition,  however  has  been  denied  even  in 
jurisdictions  where  it  is  held  or  said  that  these  associations  have 
power  to  enact  provisions  that  the  decisions  of  their  own  tribunals 
shall  be  final,8*  it  being  said  in  one  case  that  the  adjudication  is 
not  final  in  the  absence  of  provisions  so  declaring  it,  notwithstand- 
ing any  custom  to  the  contrary,85  and  in  another  that  when  one  of 
the  parties  or  his  representatives  is  sought  to  be  made  the  final 
judge,  courts  will  not  give  such  a  construction  to  the  agreement 
between  the  parties  as  to  have  that  effect,  if  any  other  construction 
is  possible.88  In  support  of  the  view  that  these  associations  have 
the  power  through  the  provisions  of  their  constitutions  and  by- 
laws to  make  the  decisions  of  their  own  tribunals  conclusive  in 
respect  of  claims  for  benefits,  it  is  said  that  these  are  private  bene- 
ficial institutions,  operating  on  the  members  only,  who  for  reasons 

83  Donelly  v  Supreme  Council,  C.  B.  L.,  106  Md.  425,  67  Atl.  276,  124  Am. 
L.,  106  Md.  425,  67  Atl.  276,  124  Am.  St.  Rep.  499 ;  Osceola  Tribe  No.  11  v 
St.  Eep.  499;  Anacosta  Tribe  v  Mur-  Schmidt,  57  Md.  98. 
bach,  13  Md.  91,  71  Am.  Dec.  625 ;  M  Railway  Passenger  &  Freight  Con- 
Van  Poucke  v  The  Netherland  St.  Vin-  ductors  Mutual  Aid  &  Benefit  Ass  'n, 
cent  DePaul  Society,  63  Mich.  378,  29  147  111.  138,  35  N.  E.  168 ;  Wuerth- 
N.  W.  863 ;  Black  &  White  Smiths '  ner  v  Workingmen  's  Benevolent  Ass  'n, 
Society  v  Van  Dyke,  2  Whart.  (Pa.)  121  Mich.  90,  70  N.  W.  921. 
309,  30  Am.  Dec.  263;  Rood  v  Rail-  wWuerthner  v  Workingmen 's  Bene- 
way  Passenger  &  Freight  Conductors'  volent  Ass'n,  121  Mich.  90,  70  N.  W. 
Mutual  Ben.  Ass'n,  31  Fed.  62.  And  921. 

see  Wuerthner  v  Workingmens'  Bene-  88Rood    v     Railway     Passenger     & 

volent  Ass'n,  121  Mich.  90,  70  N.  W.  Freight    Conductors'    Mutual   Aid   & 

921.  Benefit  Ass'n,  147  HI.  138,  35  N.  E. 

"Donally  v  Supreme  Council  C.  B.  168. 
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of  policy,  and  convenience  affecting  their  welfare,  and  perhaps 
their  existence,  adopt  laws  for  their  government,  to  be  adminis- 
trated by  themselves,  to  which  every  person  who  joins  them  as- 
sents ;  that  they  require  the  surrender  of  no  right  that  a  man  may 
not  waive,  and  are  obligatory  on  him  only  so  long  as  he  chooses  to 
recognize  their  authority;87  and  that  it  would  very  much  impair 
the  usefulness  of  institutions  of  this  kind  if  they  were  to  be  harassed 
with  petty  litigation  involving  claims  for  benefits,  and  render  the 
tribunals  of  the  order  practically  useless.88  On  the  other  hand  the 
decided  weight  of  authority,  and  of  reason  too,  is  that  these  as- 
sociations have  no  power  to  adopt  constitutions  and  by-laws  pro- 
viding that  the  decisions  of  their  own  tribunals  in  respect  of  claims 
of  members  for  benefits  shall  be  final.89  The  reasons  in  support 
of  this  view  may  be  summarized  as  follows :  First,  to  hold  that  the 
decision  of  a  tribunal  of  the  association  is  conclusive,  is  in  effect, 
making  one  of  the  parties  to  a  dispute,  a  final  judge  in  its  own 
cause.90 

87  Anacosta  Tribe  v  Murbach,  13  Md. 
91,  71  Am.  Dec.  625. 

88  Donnelly  v  Supreme  Council  C.  B. 
L.,  106  Md.  425,  67  Atl.  276,  124  Am. 
St.  Eep.  499;  Anacosta  Tribe  v  Mur- 
bach, 13  Md.  91,  71  Am.  Dec.  625. 

88  California. — Grimbley  v  Harold, 
125  Cal.  24,  57  Pac.  558,  73  Am.  St. 
Eep.  19;  Levy  v  Magnolia  Lodge,  110 
Cal.  297,  42  Pac.  887. 

Indiana. — Supreme  Council  of 
Chosen  Friends  v  Forsinger,  125  Ind. 
52,  25  N.  E.  129,  21  Am.  St.  Rep.  196, 
9  L.  E.  A.  501;  Supreme  Council 
Order  Chosen  Friends  v  Garrigus,  104 
Ind.  133,  3  N.  E.  818,  54  Am.  Eep. 
298;  Bauer  v  Sampson  Lodge,  102 
Ind.  262,  1  N.  E.  511. 

Minnesota. — Gasser  v  Sunfire  Office, 
52  Minn.  315,  44  N.  W.  252.  And  see 
Whitney  v  National  Masonic  Ass'n, 
52  Minn.  378,  54  N.  W.  184. 

New  Jersey. — Zeliff  v  Grand  Lodge, 
K.  O.  P.,  53  N.  J.  L.  536,  22  Atl.  63. 

Ohio. — Myers  v  Jenkins,  63  Ohio  St. 
101^  57  N.  E.  1089,  81  Am.  St.  Eep. 
613. 


Pennsylvania. — S  w  e  e  n  e  y  v  Eev. 
Hugh  McLaughlin  Ben.  Soc.,  14  W.  N. 
C.  466. 

Utah. — Daniher  v  Grand  Lodge,  A. 
O.  U.  W.,  10  Utah  110,  37  Pac.  245. 

England. — Edwards  vAberagon 
Mut.  Ship.  Ins.  Society,  L.  E.  1  Q.  B. 
Div.  563.  And  see  the  following  cases 
which  by  analogy  support  perfectly 
the  rule  of  the  decisions  cited  in  this 
note.  Wicks  v  Monihan,  130  N.  Y. 
232,  29  N.  E.  131,  14  L.  E.  A.  243; 
Wells  v  Monihan,  129  N.  Y.  161,  29 
N.  E.  232 ;  Austin  v  Searing,  16  N.  Y. 
112;  Lloyd  v  Loring,  6  Ves.  733. 

80Eood  v  Eailway  Passenger  & 
Freight  Conductors'  Mutual  Aid  & 
Benefit  Ass'n,  147  111.  138,  35  N.  E. 
168;  Supreme  Council  of  Chosen 
Friends  v  Forsinger,  125  Ind. 
52,  25  N.  E.  129,  21  Am.  St.  Eep. 
196,  9  L.  E.  A.  501,  in  which 
it  was  said:  " There  is  nothing  un- 
just in  declaring  that  parties  may  ap- 
peal to  the  courts  of  the  country  for 
redress,  while  there  is  something  of 
unfairness  in  a  provision  which  makes 
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Second,  To  hold  that  the  association  can  create  a  tribunal  to  settle 
disputes  between  it  and  its  members  and  make  the  decision  of  such 
tribunal  final,  would  be  to  clothe  it  with  the  functions  of  sovereign 
power  which  alone  can  create  legal  tribunals,"  and  authorize 
it  to  forfeit  or  confiscate  property,  a  right  forbidden  to  be  exercised 
by  Congress  or  the  legislature  of  any  state.92 

Third,  It  is  not  competent  for  parties,  in  advance  of  any  dispute 
to  oust  the  jurisdiction  of  the  courts  by  an  agreement  that  the  de- 
cision of  persons  named  therein  shall  be  final  and  conclusive.  Such 
an  agreement  is  void,93  and  will  not  be  enforced  in  equity  nor 
sustained  as  a  bar  to  any  action  at  law  or  a  suit  in  equity.84  The 
ultimate  adjudication  of  questions  of  law  must  remain  in  the  courts 
unless  waived  after  the  rights  or  the  obligations  have  been  in- 
curred.95 

Any  one  of  the  reasons  here  assigned  constitutes  ample  ground 
to  deny  to  these  associations  the  power  to  make  final  the  decisions 
of  their  own  tribunals,  in  controversies  between  the  associations  and 
their  members  involving  the  determination  of  property  rights. 

§  285.  — As  affected  by  general  law  and  public  policy, State- 
ment of  rule. 

In  order  that  the  constitution  rules  and  by-laws  of  a  union  may 
possess  validity,  they  must  not  be  in  contravention  of  the  law  either 
common,  statutory,  or  organic,  or  against  public  policy,96  and 

the    decision    of   interested   corporate  102  Ind.  262,  1  N.  E.  571;  Kiston  v 

officers  final  and  excludes  resort  to  the  Indianapolis  etc.  E.  Co.,  88  Ind.  460 ; 

judicial  tribunals  of  the  land."  Eeed    v    Washington    Ins.    Co.,   138 

91  Bauer  v  Sampson  Lodge,  102  Ind.  Mass.  572 ;  Myers  v  Jenkins,  63  Ohio 
262,  268,  1  N.  E.  571;  Myers  v  Jen-  St.   101,  57  N.  E.  1089,  81  Am.  St. 
kins,  63  Ohio  St.  101,  57  N.  E.  1089,  Eep.  613;  In  re  Morse,  20  Wall  (U. 
81  Am.  St.  Eep.  613;  Daniher  v  Grand  S.)  45. 

Lodge  A.  O.  U.  W.,  10  Utah  110,  37          "Bacon's  Benefit  Societies,  section 

Pac.  245.  450. 

92  Wicks  v  Monihan,  130  N.  Y.  232,  *  Myers  v  Jenkins,  63  Ohio  St.  101, 
29  N.  E.  131,  14  L.  E.  A.  243.  57  N.  E.  1089,  81  Am.  St.  Eep.  613. 

88  Supreme  Council  of  Chosen  Friends  *6  Louisiana. — Schneider      v      Local 

v  Forsinger,  125  Ind.  52,  25  N.  E.  129,  Union  No.   60,   116  La.   270,  40  So. 

21  Am.  St.  Eep.  196,  9  L.  E.  A.  501;  700,  5  L.  E.  A.  N.  S.  891,  114  Am. 

Louisville  etc.  E.  C.  v  Donnegan,  111  St.  Eep.  549. 

Ind.    179,    12    N.    E.    153;    Supreme  New    YorTc. — People    v   New   York 

Council  Order  Chosen  Friends  v  Garri-  Benevolent      Society      of      Operative 

gua,  104  Ind.  133,  3  N.  E.  818,  54  Am.  Masons,  3  Hun.  361,  6  T.  &  C.  85. 

Eep.   298;    Bauer  v  Sampson  Lodge,  Pennsylvania. — Purvis      v      United 
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statutes  providing  that  labor  unions  may  devise  and  adopt  ways  and 
means  to  make  rules,  regulations,  by-laws  and  resolutions  of  their 
order  effective,  sanction  no  rules,  regulations,  by-laws  or  resolutions 
to  commit  wrong.  If  they  attempted  to  do  so,  by  authorizing  inter- 
ference with  the  absolute  rights  of  others  they  would  be  void  as 
as  infringing  the  Declaration  of  Rights.87  As  was  said  in  a  well 
considered  case :  * '  The  obligation  or  pledge  which  an  initiate  in  a 
labor  union  is  required  to  take  is  to  be  construed  with  reference 
to  the  declared  purposes  of  the  organization,  and  is  binding  only  in 
so  far  as  those  purposes  are  lawful  and  are  to  be  attained  by  lawful 
means,  and  when  such  union  attempts  the  accomplishment  of  an 
object  which  is  foreign  to  the  purposes  for  which  it  is  organized,  or 
attempts  the  accomplishment  of  those  purposes  by  unlawful  means, 
the  initiate  or  member  may  properly  say:  'I  entered  into  no 
such  contract.'  Nothing  in  the  rules  of  a  union  can  justify 

an  act  which  would  be  wrong  if  done  by  an  individual." 

§  286. Applications  of  rule. 

In  applying  the  principles  stated  in  the  preceding  section  it  is 
held  that  any  rule  or  by-law  providing  for  the  exercise  of  disciplin- 
ary measures  against  a  member  or  against  a  local  branch  of  the 
union  without  hearing  is  void  as  against  public  policy.  The  com- 
monest principles  of  justice  require  that  no  man  shall  be  con- 
demned without  a  hearing,1  and  a  by-law  of  a  musicians'  union 
which  in  effect,  prohibits  its  members  some  of  whom  belong  to  the 
militia  from  playing  in  military  bands,  is  void  as  being  in  restrain 
of  trade  and  contrary  to  the  army  regulations."  So  a  rule  of  the 
Brotherhood  of  Locomotive  Engineers  providing  "that  hereafter, 

Brotherhood  of  Carpenters  &  Joiners,       63  Atl.  585,  112  Am.  St.  Eep.  751,  12 

214  Pa.  St.  344,  63  Atl.  585,  112  Am.      L.  E.  A.  N.  S.  642. 

St.  Eep.  751,  12  L.  E.  A.  N.  S.  642.  M  Schneider  v  Local  Union  No.  60, 

„,  T      .  T,     n  116  La.  270,  40  So.  700,  5  L.  E.  A.  N. 

Texas. — St.    Louis    etc.    E.    Co.    v 

mt.  no   .      TO    TAA  S.  891,  114  Am.  St.  Eep.  549. 

Thompson,   113  S.  W.   144. 

wGreig    v    National    Amalgamated 
United  States.-Toleto  etc.  E.  Co.      Union  Qf  Qh      Assistailtg  et      22  T. 

v  Pennsylvania  Co.,  54  Fed.  730,  19      L  B  274 

L.   E.   A.   387,   5   Inters.   Com.   Eep.         \  ^   Infra   Chapters  xxv,  Mem- 
bership,   Sections    309,    310,    XXVI, 

Canada.— Parker  v  Toronto  Musi-  General  and  Local  Unions,  Section 
cal  Protective  Ass'n,  32  Ont.  305.  347. 

97  Purvis  v  United  Brotherhood  of  8  Parker  v  Toronto  Musical  Protee- 
Carpenters  &  Joiners,  214  Pa.  St.  344,  tive  Ass'n,  32  Ont.  (Can.)  305. 
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when  an  issue  has  been  sustained  by  the  grand  chief  and  carried 
into  effect  by  the  B.  of  L.  E.  it  shall  be  recognized  as  a  violation 
of  obligation  for  a  member  of  the  Brotherhood  of  Locomotive  En- 
gineers' Association  who  may  be  employed  on  a  railroad  running 
in  connection  with  or  adjacent  to  said  road,  to  handle  the  property 
belonging  to  said  railroad  or  system  in  any  way  that  may  benefit 
said  company  in  which  the  B.  of  L.  E.  is  at  issue  until  the  grievance 
or  issue  of  whatever  nature  or  kind  has  been  amicably  settled  is 
void  as  being  in  contravention  of  the  Interstate  Commerce  law. "  *  It 
has  likewise  been  held  for  obvious  reasons  that  a  resolution  requir- 
ing members  to  support  designated  persons  for  public  office  is  void 
as  against  public  policy.4 

§  287.  Operation  and  effect. — As  a  contract. 

The  constitution,  rules  and  by-laws  of  a  union  constitute  the 
contract  between  the  members  thereof,5  and  are  binding  on  them 
and  on  the  union,6  provided  they  are  not  in  contravention  of  the 
law  and  against  public  policy.  One  who  becomes  a  member  of  a 
union  must  be  considered  as  having  declared  his  submission  to  the 
constitution  rules  and  by-laws.1 

§  288.  — As  conferring  property  rights. 

While  a  member  of  a  union  may  have  or  acquire  as  against  it, 
rights  which  are  recognized  property  rights,  such  as  a  right  to  a 
share  of  its  funds,  or  to  the  use  or  enjoyment  of  its  common  prop- 
erty, the  rules  and  regulations  as  to  membership  cannot  in  any  sense 
be  properly  said  to  confer  a  property  right,  but  confer  personal 
rights  only  and  are  essentially  in  their  nature,  only  rules  and  regu- 
lations describing  or  defining  the  method  of  their  voluntary  associa- 

8  Toledo  etc.  E.  Co.  v  Pennsylvania  1  Ch.  921,  72  L.  J.  Ch.  396,  88  L.  T. 

Co.,  54  Fed.  730,  19  L.  E.  A.  387,  5  323.     And  see  4  Cyc  Associations  305; 

Inters.    Com.   Eep.   522;    Waterhouse  Grand  Grove  v  Garibaldi  Grove,  130 

v  Comer,  55  Fed.   149,  19  L.  E.  A.  Cal.  116,  62  Pac.  496,  80  Am.  St.  Eep. 

403.  80;  Levy  v  Magnolia  Lodge,  110  Cal. 

'Schneider  v  Local  Union  No.  60,  297>    42    Pac'    887'    Hammerstein   v 

116  La.  270,  40  So.  700,  5  L.  E.  A.  N.  Parsons>  38  Mo-  APP-  332J  Weatherby 

S.  891,  114  Am.  St.  Eep.  549.  v    Montgomery    County   Medical    So- 
ciety, 76  Ala.  576. 

8  Connell  v  Stalker,  48  N.  Y.  Suppl.  8  See  4  Cyc.  305,  Associations. 

77,  21  Misc.  609;  Brown  v  Stoerkel,  'See  Harrington  v  Sendall,  (1903) 

74  Mich.  269,  41  N.  W.  921,  3  L.  E.  1  Ch.  921;  72  L.  J.  Ch.  396,  88  L.  T. 

A.  430;  Harrington  v  Sendall,  (1903)  323;  Clubs,  7  Cyc  263,  and  cases  cited. 
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tion,  with  its  terms  and  conditions.  The  rights  conferred  being 
personal  rights  only,  and  being  also  purely  voluntary,  the  enforce- 
ment of  such  rules  and  regulations  governing  mere  membership  and 
such  of  the  relations  and  privileges  of  the  members  as  do  not  in- 
volve property  rights,  must  be  left  entirely  to  the  association  itself 
and  the  penalties  which  it  may  enforce.8 

§  289.  Relation  of  constitution  to  rules  and  by-laws. 

The  constitution  of  a  labor  union  has  the  same  relation  to  the 
rules  and  by-laws  of  the  union,  as  the  organic  law  of  a  state  has  to 
the  statutes  enacted  by  its  legislature.  In  other  words  the  consti- 
tution being  the  organic  law  of  the  union,  any  rules  and  by-laws  in 
conflict  therewith  are  void  and  inoperative." 

§  290.  Relation  of  by-laws  to  resolutions  and  customs 
By-laws  stand  in  the  same  relation  to  resolutions,  as  constitutions 
do  to  by-laws.  A  union  cannot  override  a  by-law  by  a  simple 
resolution  in  favor  of  some  object  which  is  forbidden  by  the  by- 
laws. Hence,  a  resolution  providing  for  the  payment  of  a  salary 
to  a  physician  is  inoperative  and  void  where  the  by-laws  provide 
that  the  "  funds  of  the  society  shall  be  appropriated  for  no  other 
purpose  than  that  necessarily  incurred  for  the  maintenance  of 
wages,  burying  the  dead,  and  other  incidental  expenses. "  So  a 
custom  cannot  override  express  provisions  of  the  by-laws.  The 
principle  was  applied  in  a  case  where  the  treasurer  of  a  union 
refused  to  deliver  the  books  and  papers  of  the  union  to  a  special 
committee  thereof.  It  was  held  that  the  fact  that  there  was  a  cus- 
tom requiring  the  treasurer  to  deliver  the  books  and  papers  to 
such  committee  did  not  warrant  his  suspension  where  the  by-laws 
of  the  union  required  the  treasurer  when  legally  called  on  to  de- 
liver up  the  books  and  papers  to  the  trustees  for  auditing." 

§  291.  Necessity  for  adoption  of  rules  and  by-laws. 

To  possess  validity  and  binding  force,  by-laws  must  be  adopted 


8 O'Brien  v  Musical  Mut.  Protective  383. 

etc.  Union,  64  N.  J.  Eq.  525,  54  Atl.  "Flaherty   v    Portland   Longshore- 

150.  men's  Benevolent  Union,  99  Me.  253, 

•Sherry  v  Operative  Plasters'  Mu-  59  Atl.  58. 

tual  Union,  139  Pa.  St.  470,  20  Atl.  uConnell  v  Stalker,  21  Misc.  423, 

1062.     And  see  Froelich  v  Musicians'  48  N.  Y.  Suppl.  77  (affirming  20  Mise. 

Mutual  Benefit  Ass'n,  93   Mo.   App.  423,  45  N.  Y.  Suppl.  1048). 
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in  accordance  with  the  provisions  of  the  constitution."  For  in- 
stance a  by-law  not  adopted  at  a  regular  meeting  nor  proposed  in 
writing  one  month  before  adoption  as  required  by  the  constitution 
of  the  union  is  invalid.18 

§  292.  Amendment  of  rules    and  by-laws. 

Persons  who  join  a  union  thereby  consent  to  amendment  or  alter- 
ation of  the  rules,  provided  the  requirements  of  the  rules  relating 
to  such  amendment  or  alteration  are  complied  with.14  Especially  is 
this  true  if  at  the  time  one  becomes  a  member,  the  right  of  making 
amendments  is  expressly  reserved  to  the  association,  and  he  cannot 
complain  of  an  amendment  thereafter  though  it  may  injuriously 
affect  him.18  But  where  the  method  of  amending  by-laws  is  pre- 
scribed by  the  by-laws,  any  amendment  which  is  not  made  in  con- 
formity thereto  is  invalid,16  and  does  not  bind  members  though  they 
were  present  at  the  meeting  and  failed  to  object  thereto  at  the  time, 
and  if  they  so  elect,  they  may  raise  the  question  of  its  illegality 
subsequently."  If  a  rule  is  amended  in  accordance  with  the  rules 
and  by-laws  of  the  association,  the  fact  that  it  was  amended  during 
the  insanity  of  a  member  who  was  sane  when  he  joined,  does  not 
render  it  inoperative  as  to  him,  though  he  is  prejudiced  thereby.18 
Where  the  rules  expressly  so  provide  amendment  of  the  rules  and 
by-laws  by  resolution  of  a  majority  of  the  members  is  valid,  unless 
the  amendment  amounts  to  a  change  of  the  fundamental  object  of 
the  association.18 

§  293.  Evidence  of  by-laws  and  rules — Judicial  notice. 
Courts  will  not  take  judicial  notice  of  the  rules  and  by-laws  by 
which  the  members  of  a  labor  union  are  bound,  and  without  knowl- 


"Froelich  v  Musicians'  Mutual 
Benevolent  Ass'n,  93  Mo.  App.  383. 

"Froelich  v  Musicians'  Mutual 
Benevolent  Ass  'n,  93  Mo.  App.  383. 

"Burke  v  Amalgamated  Society  of 
Dyers,  75  L.  J.  K.  B.  533,  (1906)  2 
K.  B.  583  j  Thelusson  v  Valentia, 
(1906)  1  Ch.  480,  (affirmed  in  (1907) 
2  Ch.  1,  76  L.  J.  Ch.  465). 

"Bobinson  v  Templar  Lodge,  117 
Cal.  370,  49  Pac.  170,  59  Am.  St.  Eep. 
193. 

"Weiss  v  Musical  Mutual  Protec- 


tive Union,  189  Pa.  St.  446,  42  Atl. 
118,  69  Am.  St.  Eep.  820  (affirming 
29  Pitts.  Leg.  J.  N.  S.  1). 

"Weiss  v  Musical  Mutual  Protec- 
tive Union,  189  Pa.  St.  446,  42  Atl. 
118,  69  Am.  St.  Eep.  820,  (affirming 
29  Pitts.  Leg.  J.  N.  S.  1.) 

"Burke  v  Amalgamated  Society  of 
Dyers,  75  L.  J.  K.  B.  533,  (1906),  2 
K.  B.  583. 

19  Thelusson  v  Valentia,  (1906),  1 
Ch.  480,  (affirmed  in  (1907)  2  Ch.  1, 
76  L.  J.  Ch.  465). 
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edge  thereof  cannot  hold  on  the  simple  averment,  that  a  contract 
was  made  by  which  one  party  agrees  to  do  a  piece  of  work  for  an- 
other with  union  laborers  that  such  contract  is  void  on  the  ground 
of  public  policy.20 

•"Birmingham  Paint  &  Eoofing  Com-pany  v  Crompton,  (Ala.),  39  So.  1020. 
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§  294.  Eight  to  appoint  or  elect  and  authority  which  may  be  exercised — In 

general. 

§  295.      Power  to  make  service  contracts  for  members. 
§  296.       Power  to  call  strikes. 

§  296a.     Power  to  bring  suit  to  prevent  misapplication  of  funds. 
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§  294.  Eight  to  appoint  or  elect  and  authority  which  may  be  ex- 
ercised— In  general. 

Members  of  a  union  have  the  right  to  appoint  or  elect  officers  for 
their  organization.  This  right  of  chosing  leaders  is  no  greater 
pretention  than  that  which  is  recognized  in  every  other  department 
of  industry.81  The  laborer  is  entitled  to  the  highest  wages  that  the 
strategy  of  work  or  cessation  from  work  may  bring,  and  the  limita- 
tions upon  his  intelligence  and  opportunities  may  be  such  that  he 
does  not  choose  to  stand  upon  his  own  perception  of  strategic  or 
other  conditions.22  They  may  confer  on  such  officers  the  power 
of  judging  and  acting  for  them  in  designated  matters,28  and  of 
advising  them  as  to  the  course  to  be  taken  by  them  in  any  matter 
of  common  interest.24  However  the  relation  of  the  officers  to  the 
members  is  that  of  trustees  and  their  conduct  is  to  be  judged  like 
that  of  other  trustees,  by  the  extent  of  their  lawful  authority  and 
the  good  faith  with  which  they  have  executed  it.85  Their  powers, 
it  is  apprehended,  are  such  only  as  are  conferred  by  some  rule  or 
by-law  of  the  union,  or  by  direct  action  taken  by  the  members  of 

21  In  Ee  Charge  to  Grand  Jury,  62  158  Fed.  541;  Wabaih  etc.  E.  Co.  v 

Fed.   828.    See   also   Hitchman   Coal  Hannahan,  121  Fed.  563. 

Co.  v  Mitchell,  172  Fed.  963.  **  In  Ee  Charge  to  Grand  Jury,  62 

"In  Ee  Charge  to  Grand  Jury,  62  Fed.  828. 

Fed.  828,  832.  *  Thomas  v  Cincinnati  etc.  E.  Co., 

28  In  Ee  Charge  to  Grand  Jury,  62  62  Fed.  803,  817,  4  Inters.  Com.  Eep. 

Fed.    828;    Delaware    etc.    E.    Co.    v  788;  in  re  charge  to  Grand  Jury,  62 

Switchmen 's  Union  of  North  America,  Fed.  828. 
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the  union  as  a  body.86  Thus  they  have  no  authority  to  execute  a 
lease,  unless  authorized  so  to  do  by  some  rule  or  by-law  or  by 
vote  of  the  members  of  the  union,  and  parties  dealing  with  them 
must  ascertain  at  their  peril  what  their  powers  are,27  and  a  fortiori 
are  they  not  agents  of  the  union,  in  respect  of  acts,  which  by  the 
rules  of  the  union,  are  expressly  excluded  from  their  powers,  and 
the  union  cannot  be  made  liable  in  damages  for  such  acts.88  This 
doctrine  was  applied  in  case  of  a  strike  brought  about  by  officers 
of  a  trade  union  in  breach  of  existing  contracts  and  contrary  to  the 
rules  and  regulations  of  the  union.29  So  they  have  no  power  to 
pass  a  resolution  to  expend  funds  of  the  union  for  the  defense  of 
one  of  its  officers  sued  for  acts  not  authorized  by  the  union  and 
repudiated  by  it.80 

§  295.  — Power  to  make  service  contracts  for  members. 

In  the  absence  of  express  authorization  by  the  members  of  the 
union,  the  officers  thereof  have  no  power  to  make  a  service  con- 
tract for  them  with  an  employer  or  association  of  employers," 
although  such  contracts  like  other  unauthorized  contracts  may  be 
ratified.82  If  authorized  to  make  a  contract,  they  must  keep  strictly 
within  the  terms  of  their  instructions  in  that  regard,  and  if  pro- 
visions not  authorized  by  such  instructions,  are  embodied  in  the 
contract,  the  members  are  not  bound  thereby,  unless  they  ratify  it.*8 
So  if  they  ratify  it  after  the  addition  of  certain  provisions  and 
the  other  party  to  the  contract  refuses  to  accede  to  the  proposed 
changes,  no  contract  exists.34  Where  a  committee  of  officers  of  a 
general  union  makes  a  service  contract  for  the  members  with  an 
association  of  employers,  which  contract  is  not  binding  because  it 


28  See  Burt  v  Lathrop,  52  Mich.  105, 
17  N.  W.  715;  and  cases  cited  in  the 
two  following  notes. 

27  United  Order  of  American  Brick- 
layers' etc.  v  Fitzgerald,  59  111.  App. 
362. 

^Denaby  &  Cadeby  Main  Colleries 
v  Yorkshire  Miners'  Ass'n,  75  L.  J. 
K.  B.  961,  (1906)  A.  C.  384,  95  L. 
T.  561,  22  T.  L.  E.  543. 

29  Denaby  &  Cadeby  Main  Colleries 
v  Yorkshire  Miners '  Ass'n,  75  L.  J. 
K.  B.  961,   (1906),  A.  C.  384,  95  L. 
T.  561,  22  T.  L.  E.  543. 


80  Alfin  v  Hewett,  18  T.  L.  E.  664. 

"Fell  v  Berry,  108  N.  Y.  Suppl. 
669;  A.  E.  Barnes  &  Co.  v  Berry,  157 
Fed.  883.  And  see  Burnetta  v  Mar- 
celline  Coal  Co.,  180  Mo.  241,  79  S. 
W.  136. 

"Fell  v  Berry,  108  N.  Y.  Suppl. 
669. 

88  Fell  v  Berry,  108  N.  Y.  Suppl. 
669;  A.  E.  Barnes  &  Co.  v  Berry,  157 
Fed.  883. 

"Fell  v  Berry,  108  N.  Y.  Suppl. 
669. 
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contains  provisions  which  such  committee  was  not  authorized  to  in- 
clude, officers  of  such  general  union,  cannot  ratify  such  contract 
for  a  local,  where  they  act  without  authority  from  it  and  from 
the  general  union.85  Nor  will  an  attempted  ratification  of  such 
contract  by  officers  of  the  local  bind  its  members  where  they  were 
not  authorized  so  to  do.86 

§  296.  — Power  to  call  strikes. 

Officers  of  a  union  may,  if  such  authority  be  imposed  on  them, 
order  the  members  on  pain  of  expulsion  from  their  union,  peaceably 
to  leave  their  employment  because  any  of  its  terms  are  unsatis- 
factory.87 In  so  doing  the  officers  if  acting  in  good  faith  commit 
no  violation  of  law  and  incur  no  liability,88  but  if  their  supposed 
authority  is  used  not  in  the  interest  of  the  union  but  to  further 
personal  ambition  or  malice,  their  conduct  cannot  be  justified. 
Doing  a  thing  under  cloak  of  authority  is  not  doing  it  with  auth- 
ority.39 

§  29 6a.  — Power  to  bring  suit  to  restrain  misapplication  of  funds. 

Trustees  of  a  union  may  maintain  an  action  to  restrain  the  mis- 
application of  the  funds  of  a  branch  of  the  union  by  trustees  of 
the  branch.  This,  it  was  held,  is  not  prevented  by  section  4  of  the 
Trade  Union  Act  of  1871  which  provides  that  nothing  contained 
in  the  act  shall  enable  any  court  to  entertain  any  proceedings  in- 
stituted with  the  object  of  directly  enforcing  or  recovering  any 
damages  for  the  breach  of  any  agreement  for  the  application  of  the 
funds  of  a  union  to  provide  benefits  to  members.40 

§  297.  Requisites  and  validity  of  election. 

If,  as  is  usually  the  case,  the  union  is  a  voluntary  association,  the 
election  of  its  officers,  like  those  of  other  voluntary  associations,  is 

85  Fell  v  Berry,  108  N.  Y.  Suppl.  Eights  of  Third  Persons,  Section  148 
669.  et.  seq. 

"Fell  v  Berry,   108  N.  Y.  Suppl.  " Thomas  v  Cfcri™ti  etc.  E.  Co., 

669  62  Fed.  803,  4  Inters.  Com.  Eep.  788; 

In  re  charge  to  Grand  Jury,  62  Fed. 

87  Thomas  v  Cincinnati  etc.  E.  Co.,  828. 

62  Fed.  803,  817,  4  Inters.  Com.  Eep.  '"In  Ee  Charge  to  Grand  Jury,  62 

788.     And     see     Supra     Chaper    IV,  Fed.  828. 

Strikes,  Section  54,  and  XI,  Exercise  *°  Cope  v  Crossingham,  24  T.  L.  E. 

by    Union   of   Disciplinary   Measures  817.     And  see  Wolfe  v  Matthews,  21 

Aganist    its    Members    as    Affecting  Ch.  Div.  194,  47  L.  T.  158. 
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ordinarily  regulated  by  its  constitution  and  by-laws,"  and  a  sub- 
stantial compliance  therewith  is  necessary  in  order  to  render  the 
election  valid.42  If  the  union  is  without  rules  on  the  subject,  it 
seems  that  the  common  parliamentary  rules  in  use  by  deliberative 
assemblies  may  be  resorted  to  in  determining  the  regularity  of  the 
election.13 

§  298.  Removal. 

The  power  to  appoint  officers  necessarily  includes  the  power  of 
removal,  which  if  the  union  has  a  constitution  and  by-laws  must  be 
in  accordance  therewith.44  But  if  a  union  is  without  articles,  con- 
stitution or  rules,  its  officers  are  removable  at  pleasure  and  without 
notice  at  any  meeting  duly  held.  The  holding  of  an  office  unpro- 
tected by  rules  is  not  an  individual  right,  but  is  subject  to  change 
at  the  pleasure  of  the  association." 

§  299.  Vacation  of  office. 

An  officer  of  one  union,  by  taking  membership  in  a  similar  union, 
does  not  vacate  his  office  where  the  constitution  and  by-laws  of  the 
former  union  do  not  forbid  officers  to  accept  membership  in  an- 
other union,48  and  the  fact  that  the  constitution  of  the  second  union 
forbids  its  members  to  belong  to  another  union  does  not  operate  to 
vacate  an  office  in  the  first  union.  This,  at  most,  is  ground  for  ex- 
pulsion from  the  second  union  and  does  not  affect  the  relation  of 
the  officer  with  the  first  union.41  Accordingly  an  attempted  election 
to  fill  his  place  is  of  no  effect,  and  an  action  against  him  to  recover 
property  of  the  union,  by  one  on  whom  the  attempt  to  confer  the 
office  by  such  election  is  made  cannot  be  maintained.48 

§  300.  Civil  and  criminal  liability  for  misapplication  of  funds. 

In  America,  where  from  an  early  date  labor  unions  have  been 
held  to  be  lawful  and  even  commendable  organizations,  no  question 
can  arise  as  to  the  liability  of  an  officer  to  a  civil  action  by  the 

41  See  Associations,  4  Cyc  p  308,  and  55  N.  E.  919. 
cases  cited.  *8  Farrell  v  Dalzell,  5  N.  Y.  Suppl. 

a  Grand  Eapids   Guard   v   Bulkley,  729 ;  Farrell  v  Cook,  11  N.  Y.  Suppl. 

97  Mich.  610,  57  N.  W.  188.  376,  (affirming  5  N.  Y.  Suppl.  727). 

"Ostrom  v  Greene,  161  N.  Y.  353,          *7  Farrell  v  Dalzell,  5  N.  Y.  SuppL 

55  N.  E.  919.  729 ;  Farrell  v  Cook,  11  N.  Y.  Suppl. 

"See  Mutual  Benefit  Insurance,  29  376,  (affirming  5  N.  Y.  Suppl.  727). 
Cyc  24.  « Farrell  v  Cook,  11  N.  Y.  Suppl. 

"Ostrom  v  Greene,  161  N.  Y.  353,  376,  (affirming  5  N.  Y.  SuppL  727). 
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union  for  a  misapplication  of  its  funds,  or  to  a  criminal  prosecu- 
tion for  an  embezzlement  thereof.  But  in  England  prior  to  1869 
in  which  year  the  Trades  Unions'  Fund  Protection  Act  was  passed, 
criminal  proceedings  could  not  be  taken  against  officers  of  a  labor 
union  if  they  fraudulently  made  away  with  the  funds  of  the  union, 
because  labor  unions  were  unlawful  associations  as  being  in  re- 
straint of  trade.  The  act  mentioned  was  passed  to  enable  prose- 
cutions to  be  instituted  in  these  cases.  This  act,  however,  was  re- 
pealed by  the  Trade  Unions  Act  of  1871,"  and  a  statute  substituted 
which  in  substance  provided  that  if  any  officer  of  a  registered 
trade  union,  fraudulently  misapplies  money  of  the  union,  the  court 
of  summary  jurisdiction  for  the  place  in  which  the  registered  office 
of  the  union  is  situated,  may,  on  complaint  by  any  person  on  be- 
half of  the  union,  order  the  officer  to  repay  the  money  misapplied, 
and  if  the  court  thinks  fit,  a  further  sum  not  exceeding  £20  and 
costs,  and  in  default  of  repayment  of  such  money,  or  payment  of 
such  penalty  and  costs,  the  court  may  order  him  to  be  imprisoned 
not  exceeding  three  months.50  The  Trade  Unions  Act  of  1871,  it 
has  been  said,  was  passed  primarily  with  the  view  of  preventing  the 
treasurers  and  secretaries  of  these  organizations  from  robbing 
them.  It  was  discovered  that  some  of  these  men  abusing  the  con- 
fidences reposed  in  them  took  advantage  of  the  law  which  made 
these  societies  illegal,  by  appropriating  their  funds  and  property 
to  their  own  use.51  In  construing  the  section  herein  set  out  it  has 
been  held  to  be  limited  to  cases  in  which  there  has  been  some  fraud 
or  dishonesty  by  such  officer,52  and  that  where  an  officer  has  been 
convicted  thereunder,  and  has  undergone  a  term  of  imprisonment 
imposed  in  default  of  repayment  of  the  money  misapplied,  the 
claim  of  the  union  is  thereby  satisfied.  It  was  said  that  if  a  pros- 
ecutor after  having  recourse  to  the  criminal  procedure  was  enabled 
to  proceed  against  a  defendant  as  for  a  civil  debt,  it  would  lead  to 
oppression.53  Section  12,  by  its  terms  applies  only  to  registered 
Trade  Unions  '  *  but  in  the  case  of  unregistered  unions,  which  are  no 

"Pennant's  Trade  Unions  and  The          M  Madden  v  Ehodes,   (1906),  1  K. 
Law,  pp  104,  105.  B.  534,  94  L.  T.  41,  54  W.  B.  373,  70 

^  ^^  .          J.  P.  230,  22  T.  L.  B.  356,  5  L.  J.  K. 

-Trades  Unions  Act  1871,  section      R  32g     And  gee  Barrett  y  Marknanl) 

41  L.  J.  M.  C.  118. 

81  Bigby  v  Connell,  14  Ch.  Div.  482,          M  Knight  v  Whitmore,  53  L.  T.  233, 
49  L.  J.  Ch.  328,  42  L.  T.  139.  33  W.  B.  907. 
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longer  illegal,  criminal  proceedings  for  misappropriation  of  the 
funds  would  lie  under  the  provisions  of  the  Larceny  Act,  1901."5* 
Under  section  9  of  the  Trade  Unions  Act  which  provides  that 
trustees  of  a  registered  trade  union  may  be  sued  in  respect  of  the 
personal  or  real  property  of  the  union,  a  civil  proceeding  may  be 
taken  against  them  for  the  recovery  of  property  misapplied  by 
them." 

"Pennant's  Trade  Unions  and  the       B.  534,  94  L.  T.  41,  54  W.  B.  373, 
Law,  p  105.  70  J.  P.  230,  22  T.  L.  E.  356,  5  L.  J. 

"Madden  v  Rhodes,    (1901)    1  K.      K.  B.  329. 
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§  335.  Benefits — Bight  to. 
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§  301.  Methods  of  procuring  and  retaining  members. 

To  procure  members  for  labor  unions,  it  is  perfectly  competent  to 
use  reasoning,  argument,  peaceable  persuasion  and  even  entreaty," 
and  the  right  to  use  these  means  to  induce  others  to  join  the  union 
is  in  no  way  affected  by  the  fact  that  those  whom  it  is  sought  to  in- 
duce to  join  the  union  are  employes  of  a  receiver.57  Nevertheless, 
according  to  the  weight  of  authority,  labor  unions  must  depend  for 
their  membership  upon  the  free  choice  of  each  individual  member. 
No  resort  can  be  had  to  compulsory  methods  of  any  kind  either  to 
increase,  keep  up,  or  retain  such  membership.88  This  doctrine  has 

Cross  References:  38  Pac.  547,  46  Am.  St.  Eep.  640,  28 

For  complaint  by  expelled  member  L.  E.  A.  464. 

to   compel  reinstatement  to  member-  Pennsylvania. — Long  v  Bricklayers ' 

ship,  see  Appendix  form  No.  13.  &  Masons '  International  Union,  17  Pa. 

For  form  of  bill  to  compel  restora-  Dist.  Eep.  984. 

tion  to  membership,  the  setting  aside  United  States. — United     States     v 

of  a  fine  imposed  and  for  damages  see  Weber,  114  Fed.  950. 

Appendix  form  No.  12.  CT  United  States  v  Weber,  114  Fed. 

M  Maryland. — My   Maryland  Lodge  950. 

v  Adt.,  100  Md.  283,  59  Atl.  721,  68  M  Longshore  Printing  &  Publishing 

L.  E.  A.  752.  Co  v  Howell,  26  Ore.  527,  38  Pac.  547, 

Michigan. — Beck  v  Eailway  Team-  46  Am.  St.  Eep.  640,  28  L.  E.  A.  464 ; 

sters'    Protective    Union,    118    Mich.  Long  v  Bricklayers'  &  Masons'  In- 

497,  77  N.  W.  13,  74  Am.  St.  Eep.  44,  ternational  Union,  17  Pa.  Dist.  Eep. 

42  L.  E.  A.  407.  984;  Eeinecke  Coal  Min.  Co.  v  Wood, 

Ohio.— Dayton   Mfg.    Co.   v   Metal  112  Fed.  477;  Old  Dominion  Steam- 
Polishers'  Union,  11  Ohio  Dec.  643.  ship    Co.    v    McKenna,    30    Fed.    48. 

Oregon. — Longshore      Printing      &  Compare  Wunsch  v  Shankland,  69  N. 

Publishing  Co.  v  Howell,  26  Ore.  527,  Y.  Suppl.  349,  59  App.  Div.  482. 
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been  applied  in  numerous  cases.  Thus  it  is  not  permissible  to  use 
threats  of  violence  or  to  make  assaults  on  workmen  for  the  pur- 
pose of  compelling  them  to  join  a  union.1"  And  a  contract  be- 
tween an  association  of  employers  and  a  labor  union,  the  object  and 
effect  of  which  is  to  compel  workmen  not  in  affiliation  with  the 
union  to  join  it  at  the  peril  of  being  deprived  of  their  employment 
and  of  the  means  of  making  a  livelihood,  is  illegal  and  presents  no 
defense  to  an  action  against  the  union  for  damages,  by  one  whose 
discharge  it  has  procured  by  virtue  of  the  contract.60  Nor  is  it  permis- 
sible for  members  of  a  union  in  pursuance  of  an  agreement  to  com- 
pel workmen  to  join  the  union,  to  threaten  the  employers  of  the 
latter  with  strikes  and  boycotts,  in  case  such  employers  failed  to 
discharge  them,61  or  to  procure  the  employers  to  discharge  them 
after  an  unsuccessful  attempt  by  the  employers  to  persuade  them 
to  join  the  union."  And  an  attempt  to  force  men  into  a  union  by 
procuring  a  boycott  against  their  employer  on  his  refusal  to  dis- 
charge all  his  employes  who  refused  to  join  the  union  is  unlawful.8* 

§  302.  Qualifications  for  membership  and  right  of  union  to  exclude 
from  membership. 

On  the  other  hand,  the  right  of  labor  unions  to  make  by-laws  and 
rules  for  the  admission  of  members  is  unquestionable;  they  may 
require  such  qualifications  for  membership  as  they  choose.*4  It  is 
perfectly  competent  for  them  to  restrict  membership  to  those  who 
have  stood  a  prescribed  test,  in  order  to  secure  careful  as  well  as 
skillful  associates  in  their  work.  This,  it  has  been  well  said,  "is 
a  matter  of  no  small  importance,  in  view  of  the  state  of  the  law, 
which  absolves  the  master  from  liability  for  injuries  sustained  by 
a  workman  through  the  carelessness  of  a  co-employe. "  w  So  they 


"Eeinecke  Coal  Min.  Co.  v  Wood,  N.  E.  1011,  79  Am.  St.  Eep.  330,  51 

112  Fed.  477.  L.  E.  A.  339. 

90  Curran  v  Galen,  152  N.  Y.  33,  46  «  Shine  v  Fox  Bros.  Mfg.  Co.,  156 

N.  E.  297,  37  L.  E.  A.  802,  57  Am.  Fed.  357,  86  C.  C.  A.  311. 

St.    Eep.    496,    (affirming   28   N.   Y.  "Pickett  v  Walsh,  192  Mass.  572, 

Suppl.  1124  mem.).  78  N.  E.  753,  116  Am.  St.  Eep.  272,  6 

"Erdman  v  Mitchell,   207  Pa.   St.  L.  E.  A.  N.  S.  1067 ;  Mayer  v  Journey- 

79,  56  Atl.  327,  99  Am.  St.  Eep.  783,  men  Stone  Cutters '  Ass'n,  47  N.  J. 

63    L.    E.    A.    534.        Housepainters '  Eq,  519,  20  Atl.  492. 

Beneficial  ABS  'n  v  Feeny,  13  Pa.  Dist.  w  National  Protective  Ass  'n  v  Cum- 

335,  29  Pa.  Co.  Ct.  524.  ming,  170  N.  Y.  315,  63  N.  E.  309, 

"  Plant  v  Woods,  176  Mass.  492,  57  58  L.  E.  A.  135,  88  Am.  St.  Eep.  648. 
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may  make  the  restriction  on  the  line  of  citizenship,  nationality,  age, 
creed  or  profession,  as  well  as  numbers.  This  power  is  incident  to 
their  character  as  voluntary  associations."  And  no  court  can  com- 
pel the  admission  of  a  person  to  membership,  when  it  has  been 
denied  by  the  union.87  No  one  can  force  his  way  into  it,  any  more 
than  a  man  can  force  his  way  into  a  social  club  which  is  unwilling 
to  receive  him.88  "The  very  idea  of  such  organizations  is  associa- 
tion mutually  acceptable,  or  in  accordance  with  regulations  agreed 
upon;  a  power  to  require  the  admission  of  a  person  in  any  way 
objectionable  to  the  society  is  repugnant  to  the  scheme  of  its  organ- 
ization." In  construing  a  by-law  relating  to  qualification  for 
membership,  it  was  held  in  a  recent  decision  that  a  stockholder  of  a 
corporation  is  not,  in  contemplation  of  law,  the  employer  of  those 
who  are  working  for  the  corporation  which  is  a  person  distinct  from 
its  members,  and  as  such  the  only  employer,  and  that  a  journeyman 
tinner  who  is  a  stockholder  in  a  corporation  which  employes  tinners 
is  not  a  master-tinner  within  a  by-law  authorizing  admission  to  the 
union  of  master  tinners.70 

§  303.  Application  for  and  election  to  membership. 

The  methods  of  applying  for  membership  and  of  election  to  mem- 
bership, are  usually  prescribed  by  the  organic  law  or  by  the  rules 
and  by-laws  of  the  union,  and  a  substantial  compliance  therewith 
is  requisite. 

§  304.  Initiation  fees  and  dues. 

The  payment  of  initiation  fees  and  dues,  the  amount,  and  time 
of  payment,  forfeiture,  etc.,  are  ordinarily  provided  for  by  the 
rules  and  by-laws  of  the  union.  Non-interference  by  members  of  a 
union  with  an  applicant  for  membership,  in  his  occupation  or  trade, 
cannot  be  construed  as  "protection"  extended  by  the  union  to  him, 
within  the  meaning  of  a  proviso  in  the  constitution  that  if  the 


"Mayer  v  Journeymen  Stone  Cut-  Unions  And  The  Law,  p.  34. 

ters '  Ass'n,  47  N.  J.  Eq.  519,  20  Atl.  M  Pennant 's  Trade  Unions  And  The 

492.  Law,  p.  34. 

"Mayer  v  Journeymen  Stone  Cut-  *  Mayer  v  Journeymen  Stone  Cut- 
ters Ass'n,  47  N.  J.  Eq.  519,  20  Atl.  ter's  Ass'n,  47  N.  J.  Eq.  519,  524, 
492.  And  see  McKane  v  Adams,  123  20  Atl.  492. 

N.  Y.   609,   25  N.  E.   1057,   20  Am.  TOJ.   F.   Parkinson   Co.  v  Building 

St.  Bep.  785;  Associations,  4  Cyc.  p.  Trades    Council,    154    Cal.    581,    98 

301  and  cases  cited;  Pennant's  Trade  Pac.  1027,  21  L.  B.  A.  N.  S.  550. 
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initiation  fee  of  an  applicant  is  paid  in  instalments  while  he  is 
"working  at  the  trade  and  receiving  the  protection  of  the  brother- 
hood," such  payments  shall  be  forfeited  if  the  applicant  has  made 
any  false  statements,  or  is  unable  to  qualify  as  a  member.71  And 
a  statement  by  an  applicant  for  membership  in  a  union  that  he  was 
able  to  command  the  average  wages  in  his  locality  does  not  amount 
to  a  representation  with  respect  to  an  existing  state  of  facts,  ex- 
cept that  it  was  equivalent  to  an  assertion  that  he  believed  himself 
able  to  command  the  average  wages,  and  in  order  to  forfeit  money 
paid,  as  an  initiation  fee  in  accordance  with  a  constitutional  pro- 
vision therefor  on  the  ground  of  the  falsity  of  such  statement,  it 
must  be  shown  that  he  did  not  reasonably  believe  that  he  was  able 
to  command  the  average  wages.72  If  the  by-laws  contain  no  re- 
quirement that  dues  be  paid  in  advance  they  may  be  paid  at  any 
time  during  the  month  for  which  they  are  payable.73  So  where 
there  is  nothing  in  the  by-laws  prohibiting  a  member  several  months 
in  arrears  for  dues  from  paying,  and  he  pays  the  officer  designated 
to  receive  and  collect  dues,  it  is  a  payment  to  the  association  and 
the  sufficiency  and  validity  of  such  payment  is  not  affected  by 
the  fact  that  such  officer  does  not  turn  it  over  to  the  financial  secre- 
tary until  after  the  member's  death.7* 

§  304a.  Resignation. 

A  member  who  has  paid  his  dues  may  resign  at  any  time  and 
the  other  members  have  no  power  to  object.78  In  the  absence  of 
some  'special  regulation  in  the  rules  and  by-laws,  nothing  more  is 
required  of  a  member  wishing  to  resign  than  his  sending  in  a  no- 
tice of  withdrawal.  No  acceptance  is  necessary  to  give  it  effect.78 
Consequently  when  his  letter  of  resignation  has  been  received  by 
the  secretary  of  the  association  he  cannot  become  a  member  again 
without  re-election.77 

§  305.  Forfeiture  of  membership. 

A  member  of  a  union  by  joining  a  similar  organization  does  not 

"Levin   v    Cosgrove,    75   N.   J.   L.  252,  2  Misc.  212. 

344,  67  Atl.  1070.  n  Finch  v  Oakes,  65  L.  J.  Gh.  324, 

"Levin   v   Cosgrove,    75   N.   J.    L.  73  L.  T.  716. 

344,  67  Atl.  1070.  "Finch  v  Oakes,  65  L.  J.  Ch.  324, 

78  Weisa  v  Tennant,  21  N.  Y.  Suppl.  73  L.  T.  716. 

252,  2  Misc.  212.  "Finch  v  Oakes,  65  L.  J.  Ch.  324, 

74  Weiss  v  Tennant,  21  N.  Y.  Suppl.  73  L.  T.  716. 


380  INTERNAL   ADMINISTRATION — MEMBERSHIP.  [§  305 

forfeit  his  membership  in  the  former  where  its  constitution  and 
by-laws  contain  no  provision  forbiding  a  member  joining  another 
union.78  Nor  is  such  membership  forfeited  by  the  fact  that  the  con- 
stitution of  the  second  union  provides  that  no  member  shall  belong 
to  another  association  of  a  similar  character.  While  this  might 
furnish  ground  for  expulsion  from  the  second  union,  it  cannot 
affect  the  member's  relation  with  the  first  union.™ 

§  306.  Power  of  union  to  discipline  members. 

The  power  of  a  union  to  fine,  suspend  or  expel  a  member  rests  not 
in  the  general  law,  but  in  the  agreement  of  the  members  expressed 
in  its  constitution,  rules  and  by-laws.80  And  while  it  is  not  per- 
missible for  unions  to  enforce  the  observance  of  their  regulations, 
rules  and  by-laws  through  violence,  threats  or  intimidation,81  they 
may  peaceably  enforce  their  observance  by  infliction  of  the  punish- 
ment therein  provided,  and  the  courts  will  not  interfere.88  The 
power  to  expel  or  otherwise  punish  a  member  for  conduct  in  viola- 
tion of  its  fundamental  objects,  and  which  if  persisted  in  would 
have  a  tendency  to  thwart  or  destroy  such  objects  or  bring  the  union 
into  disrepute  is  inherent  in  the  union.88  and  it  is  immaterial  that 
no  provision  by  written  rule  or  by-law  is  made  therefor.84  But 
where  no  power  of  expulsion  is  given  by  the  charter,  it  can  only 
be  exercised  when  the  member  has  been  guilty  of  some  infamous 
offense,  or  has  done  some  act  tending  to  the  destruction  of  the 
society.85  So  the  union  has  no  power  to  punish  members  for  in- 
fraction of  by-laws,  not  adopted  in  compliance  with  the  require- 

78  Farrell  v  Dalzell,  5  N.  Y.  Suppl.  tective,   etc.   Union,   75   Cal.   308,   17 

729;  Farrell  v  Cook,  11  N.  Y.  Suppl.  Pac.  217,  7  Am.  St.  Bep.  156;  Beas- 

326,  (affirming  5  N.  Y.  Suppl.  726).  ley  v  Chicago  Journeymen  Plumbers' 

"Farrell  v  Dalzell,  5  N.  Y.  Suppl.  Benevolent  Ass'n,  44  111.  App.  278; 

729;  Farrell  v  Cook,  11  N.  Y.  Suppl.  Brennan  v  United  Hatters  of  North 

326,  (affirming  5  N.  Y.  Suppl.  726).  America,  73  N.  J.  L.  729,  65  Atl.  165, 

80  See     Grand     Grove     v     Garbaldi  9    L.    B.    A.    N.    S.    254.     And    see 

Grove,  130  Cal.  116,  62  Pac.  486,  80  Hitchman   Coal   Co.   v   Mitchell,    172 

Am.  St.  Eep.  80.  Fed.  963. 

"Longshore  Printing  &  Publishing  "Brennan    v    United    Hatters    of 

Co.  v  Howell,  26  Ore.   527,  38  Pac.  North  America,  73  N.  J.  L.  729,  65 

547,  47  Am.  St.  Eep.  640,  28  L.  E.  Atl.  165,  9  L.  E.  A.  N.  S.  254. 

A.  464.  M  Weiss  v  Musical  Mutual  Protec- 

88  Jetton-Dehkle  Lumber  Co.  v  Ma-  tive  Union,  189  Pa.  St.  446,  42  Atl. 

ther,  53  Fla.  969,  43  So.  590.  118,  69  Am.  St.  Eep.  820,   (affirming 

"Otto  v  Journeymen  Tailors'  Pro-  29  Pittsb.  Leg.  J.  N.  S.  1). 
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merits  of  its  organic  law,8'  or  which  are  void  as  against  public 
policy.87  And  where  the  rules  of  the  union  provide  that  a  mem- 
ber may  be  expelled  or  fined  for  a  designated  offense,  it  cannot 
impose  both  penalties  for  the  commission  of  such  offense.88  Likewise 
it  cannot  expel  a  member  for  an  offense  which  is  punishable  by  fine 
only,  nor  can  this  rule  be  evaded  by  expelling  the  member  nomin- 
ally for  an  offense  for  which  expulsion  is  proper,  but  in  reality 
for  an  offense  punishable  only  by  fine.89 

§  307.  Grounds  for  exercise  of  disciplinary  measures — For  ex- 
pulsion. 

Any  conduct  which  clearly  violates  the  fundamental  objects  of 
the  union,  and  which,  if  persisted  in  would  tend  to  thwart  or  work 
destruction  to  these  objects,90  or  bring  the  union  into  disrepute," 
is  sufficient  ground  for  expulsion.  Thus  to  feign  a  qualification  for 
membership  which  does  not  exist,  is  a  fraud  upon  the  association, 
and  to  persist  in  retaining  a  membership  obtained  by  such  a  fraud, 
after  disqualification  for  it  has  been  established,  is  subversive  of 
the  fundamental  objects  of  the  association  and  is  an  offense  war- 
ranting expulsion.92  To  permit  an  inefficient  workman,  who,  by 
misrepresentation  of  his  qualifications  as  a  craftsman,  secures 
membership  in  an  organization  of  skilled  workers  in  a  particular 
trade  wherein  membership  is  based  upon  efficiency,  to  continue 
therein  is  well  calculated  to  work  destruction  to  the  objects  of  the 
organization.93  So  a  violation  of  such  of  the  established  rules  of 
the  union  as  have  been  subscribed  or  assented  to  by  the  members, 

88  Froelich  v  Musicians '  Mut.  Ben.          M  Otto  v  Journeymen  Tailors '  Pro- 
Ass  'n,  93  Mo.  App.  383.  tective   etc.   Union,   75   Gal.   308,    17 

87  Schneider  v  Local  Union  No.  60,  Pac.  217,  7  Am.  St.  Eep.  156;  Beas- 

116  La.  270,  40  So.  700,  5  L.  R.  A.  ley  v  Chicago  Journeymen  Plumberi' 

N.   S.   891,   114  Am.   St.   Eep.   549;  Ass'n,  44  111.  App.  278. 

People  v  New  York  Benevolent  Soc  nQ^  y  Journeymen  Tailors,  Pro. 

of  Operative  Masons,  3  Hun.  (N.  Y.)  tectiye   ^   n           ?5   ^ 

361,  6  T.  &  C.  85;  Parker  v  Toronto  pac            ?  ^   gt            ^ 
Musical    Protective    Ass'n,    32    Ont. 

(Can.)  301.  ^Beasley    v    Chicago    Journeymen 

88 People   v   New   York   Benevolent  Plumbers'   Ass'n,   44   111.   App.    278. 

Society  of  Operative  Masons,  3  Hun.  And   see  Society,   etc.  v  Meyers,   52 

(N.  Y.)  361,  6  T.  &  C.  85.  Pa-  st-  125>  91  Am-  Dec-  125- 

89  Otto  v  Journeymen  Tailors '  Pro-  M  Beasley    v    Chicago    Journeymen 
teetive   etc.   Union,   75   Cal.   308,   17  Plumbers'   etc.    Ass'n,    44   111.    App. 
Pac.  217,  7  Am.  St.  Rep.   156.  278. 
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and  provide  for  expulsion  for  such  violation,  is  usually  ground  for 
expulsion.94  Applying  this  principle  it  has  been  held  that  violation 
of  a  by-law  prohibiting  members  from  working  for  those  who  em- 
ploy non-union  men  is  ground  for  expulsion,  and  that  a  modification 
of  a  blanket  injunction  against  striking  members  of  a  labor  union, 
that  permits  the  union  peaceably  to  enforce  its  rules  against  its 
members  to  the  extent  of  expulsion  for  such  offense,  is  proper.95  On 
the  other  hand  non-payment  of  a  fine  which  the  union  had  no  power 
to  impose,  or  one  larger  than  was  authorized  by  the  by-laws,  is 
not  a  ground  for  expulsion,96  nor  is  the  violation  of  a  by-law  which 
is  void  against  public  policy.97  And  there  can  be  no  legal  ex- 
pulsion for  non-payment  of  assessments,  where  there  is  no  proof 
of  an  assessment  and  of  notice  to  pay  the  same.98  So  it  has  been 
held  that  the  mere  fact  that  a  member  expresses  a  view  that  it  is 
the  duty  of  the  members  under  their  contract  with  their  employers 
to  perform  certain  duties  which  they  are  unwilling  to  assume,  fur- 
nishes no  reasonable  ground  of  complaint  where  no  tribunal  in  or 
out  of  the  order  had  held  to  the  contrary.  Until  such  a  decision 
is  rendered  every  member  of  the  union  ought  to  be  at  liberty  to 
hold,  and  among  his  fellows,  freely  express  his  own  opinion  upon 
the  question.99  And  where  the  charter  contains  no  power  of  ex- 
pulsion, the  issuance  of  a  manifesto  complaining  of  the  management 
of  a  union  and  inviting  participation  in  a  meeting  at  which  were 
to  be  discussed  matters  affecting  the  interests  of  the  union,  if  an 
offense  at  all,  is  a  minor  one  for  the  commission  of  which  a  member 
cannot  be  expelled.  There  is  nothing  in  such  a  manifesto,  tending 
to  disrupt  and  destroy  the  union.1  It  has  likewise  been  held  that 

M  Otto  v  Journeymen  Tailors '  Pro-  force. ' ' 

tective   etc.   Union,   75   Cal.    308,    17  96Meurer     v     Detroit     Musicians' 

Pac.  217,   7  Am.  St.  Rep.   156.  Benevolent  etc.  Ass'n,  95  Mich.  451, 

85  Jetton-Dehkle  Lumber  Co.  v  Ma-  54  N.  W.  954. 

ther,    53    Fla.    969,    43    So.    590,    in  w  People   v   New   York   Benevolent 
which  it  was  iaid  "this  was  a  risk  Society  of  Operative  Masons,  3  Hun. 
voluntarily  assumed  by  the  members  (N.  Y.)  361,  6  T.  &  C.  35. 
entering  the  unions,  and  if  no  longer  88  Tourville  v  Brotherhood  of  Loco- 
willing  to  pay  the  price,  if  the  ad-  motive  Firemen,  54  111.  App.  71. 
vantages  derived  are  not  equal  to  the  M  Fritz  v  Knaub,  103  N.  Y.  Suppl. 
burdens  assumed,  each  member  has  a  1003. 

perfect  right  to   withdraw   from   the  *  Weiss   v   Mutual   Musical   Protee- 

union,  to  seek  to  get  back  his  former  tive  Union,  189  Pa.  St.  446,  42  Atl. 

employment     and     to     be     protected  118,  69  Am.  St.  Eep.  820    (affirming 

therein    by    the    injunction    still    in  29  Pittsb.  Leg.  J.  N.  S.  1). 
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the  fact  that  a  member  of  the  brotherhood  of  locomotive  engineers, 
testifies  in  a  suit  against  a  railroad  company  is  no  ground  for  his 
expulsion.  If  the  Brotherhood  of  Locomotive  Engineers  had  in 
their  constitution  or  by-laws  provided  in  so  many  words  that  a 
member  who  should  testify  in  court  in  any  case  where  he  was  called 
as  a  witness  should  be  expelled,  such  provision  would  be  a  nullity." 

§  308.  — For  fines  and  suspension. 

Acceptance  by  a  member  of  a  bribe  from  a  fellow  workman,  in- 
tended to  secure  favorable  terms  of  employment,  constitutes  a 
gross  breach  of  duty  both  to  the  employer  and  fellow  employes, 
and  is  sufficient  ground  for  the  imposition  of  a  substantial  fine.8  So 
it  is  ground  for  the  imposition  of  a  fine  that  the  member  violated 
rules  of  the  union  against  working  with  non-union  men  and  for 
employers  who  did  not  pay  their  employes  weekly,*  but  failure  to 
pay  a  fine  imposed  for  violation  of  a  by-law,  which  is  illegal  be- 
cause in  restraint  of  trade,  and  against  the  army  regulations,  is  no 
ground  for  suspension.5  So  also  a  failure  of  members  of  the  union 
to  vote  for  another  member  recommended  by  the  union  for  public 
office  furnishes  no  ground  for  fining  and  suspending  them.  Their 
obligations  to  the  union  and  to  the  public  are  distinct  from  each 
other,  and  the  latter  obligation  is  paramount.6  Where  the  by-laws 
of  a  union  require  its  treasurer  to  deliver  up,  when  legally  called 
upon,  books  and  papers  belonging  to  the  union,  to  the  trustees  for 
auditing,  his  refusal  to  deliver  the  books  and  papers  to  a  special 
committee  which  is  not  shown  to  have  power  under  the  by-laws 
to  audit  or  investigate,  furnishes  no  ground  for  his  suspension.7  It 
is  immaterial  that  there  was  a  custom  of  the  union  to  require  the 
treasurer  to  deliver  the  books  and  papers  to  a  special  committee,  be- 
cause a  custom  cannot  override  the  express  provisions  of  the  by- 
laws prescribing  when  and  to  whom  such  property  must  be  surrend- 

8  St.  Louis  etc.  E.  Co.  v  Thompson,  8  Parker    v    Toronto    Musical    Pro- 

(Tex.)   113  S.  W.  144.  tective  Ass'n,  32  Ont.  (Can.)  301. 

•Brennan    v    United     Hatters    of 

North  America,  73  N.  J.  L.  729,  65  'Schneider  v  Local  Union  No.  60, 

Atl.  165,  9  L.  B.  A.  N.  S.  254.  116  La'  270>  40  So'  700>  5  L'  B'  A' 

*  Burns   v    Bricklayers'    Benevolent  N'  S'  891>  114  Am'  St'  **•  549« 

&  Protective  Ass'n,  14  N.  Y.  Suppl.  'Connell   v   Stalker,   21   Misc.    (N. 

361,  27  Abb.   N.   Cas.   20    (affirming  Y.)    609,  48   N.   Y.   Suppl.   77,    (af- 

10  N.  Y.  Suppl.  916,  24  Abb.  N.  Cas.  firming  20  Misc.  423,  45  N.  Y.  Suppl. 

150).  1048). 
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ered,8  and  even  if  the  union  were  accustomed  to  require  the  treas- 
urer to  do  otherwise  than  as  prescribed  by  the  by-laws,  his  refusal 
to  comply  should  not  subject  him  to  the  same  punishment  as  a 
violation  of  the  by-laws  themselves." 

§  309.  Proceedings  to  discipline  members — Necessity  for  notice  and 
hearing. 

Where  valuable  rights  are  involved  the  most  elementary  prin- 
ciples of  justice  require  the  giving  of  notice  of  charges  and  a  hear- 
ing to  a  member  upon  whom  the  organization  desires  to  impose  dis- 
ciplinary measures.  This  requirement  exists  independently  of  any 
provisions  to  that  effect  in  the  organic  law  or  rules  of  the  organ- 
ization,10 and  indeed,  any  by-law  which  assumes  to  dispense  with 
notice  and  hearing  is  unreasonable  and  void."  The  right  to  notice 
and  hearing,  which  as  was  said  exists  independently  of  any  pro- 
visions therefor,  is  nevertheless  frequently  provided  for  in  the 
constitutions  and  by-laws  of  labor  unions,"  the  purpose  being  to 
preserve  the  rights  of  the  members  against  arbitrary  action  to  their 
prejudice  on  the  part  of  the  organization.18  So  far  as  the  require- 
ments in  this  respect  are  not  waived,  a  substantial  compliance  there- 
with is  necessary.  No  member  can  be  subjected  to  disciplinary 
measures,  without  giving  him  all  the  opportunities  for  defense, 
provided  by  the  regulations  having  relation  to  proceedings  for 
such  purpose."  In  accordance  with  these  views,  it  is  uniformly 
held  that  an  expulsion  of  a  member  having  valuable  rights,  without 


•Connell  v   Stalker,   21   Misc.    (N.  Ass'n,  55  Mo.  App.  538;  Campbell  v 

Y.)    609,   48   N.   Y.   Suppl.   77,    (af-  Johnson,  167  Fed.  102. 

firming  20  Misc.  423,  45  N.  Y.  Suppl.  n  Cotton    Jammers    &    Longshore- 

1048).  men's  Union  v  Taylor,  23  Tex.  Civ. 

9  Connell  v  Stalker,  21  Misc.  (N.  Y.)  App.  367,  56  S.  W.  563. 

609,  48  N.  Y.  Suppl.  77,    (affirming  u  Brennan    v    United    Hatters    of 

20  Misc.  423,  45  N.  Y.  Suppl.  1048).  North  America,  73  N.  J.  L.  729,  65 

"Cotton    Jammers     &    Longshore-  Atl.  165,  9  L.  E.  A.  N.  S.  254. 
men's  Ass'n  v  Taylor,  23   Tex.   Civ.  "People  v  Musical  Mutual  Protec- 
App.    367,   56   S.   W.    553;    Beaulieu  tive  Union,  118  N.  Y.  101,  23  N.  E. 
v  Cochrane,  29  Ont.  (Can.)  151.  And  129;   People  v  Musical  Mutual  Pro- 
see  Grand  Grove  v  Garibaldi  Grove,  tective  Union,  1  N.  Y.  St.  770. 
105  Cal.  219,  38  Pac.  947;  Stewart  v  "People  v  Musical  Mutual  Protec- 
United    Brotherhood    of    Carpenters,  tive  Union,  118  N.  Y.  101,  23  N.  E. 
91  Minn.  189,  97  N.  W.  668;  Lysaght  129;  People  v  Musical  Mutual  Protec- 
v   St.  Louis   Operative  Stonemasons'  tive  Union,  47  Hun.  (N.  Y.)  273. 
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notice,15  or  on  insufficient  notice,18  or  without  notice  and  hear- 
ing,", or  without  a  fair  and  impartial  hearing,18  is  void.  And  where 
a  member  is  put  on  trial  without  submission  of  written  charges  and 
without  due  notice  as  required  by  the  by-laws  and  is  sentenced  to 
pay  a  fine  and  give  up  his  employment  for  one  year,  such  course  of 
procedure,  unless  consented  to  by  the  member,  furnishes  no  justifi- 
cation to  the  subsequent  action  of  the  union  in  procuring  his  dis- 
charge from  employment.19 

§  310.  — Sufficiency  of  notice  and  service  of  notice. 

The  notice  required,  is  notice  that  the  member  is  to  be  put  upon 
trial  at  a  specified  time  upon  specified  charges.30  It  must  contain 
a  complete  copy  of  the  charges,  otherwise  it  will  be  insufficient,81 
and  mere  service  of  a  notice  on  a  member  summoning  him  to  attend 
a  meeting  of  the  tribunal  vested  with  power  to  expel  is  not  a  suf- 
ficient compliance  with  a  requirement  that  a  copy  of  the  charges 
be  served  upon  a  member  against  whom  proceedings  for  expulsion 
are  pending.22  The  notice  must  be  given  in  season  to  afford  the 
member  a  reasonable  opportunity  to  make  preparation  to  meet  the 
charges  by  summoning  witnesses  in  his  behalf.28  Where  service 
of  a  copy  of  charges  is  insufficient,  no  jurisdiction  to  proceed  with 
the  trial  is  acquired,  if  the  party  against  whom  the  charges  are 
made  does  not  appear  at  the  trial.** 


"People  v  New  York  Benev.  Soc. 
of  Operative  Masons,  3  Hun.  (N.  Y.) 
361,  6  T.  &  C.  185. 

"People  v  Musical  Protective 
Union,  118  N.  Y.  101,  23  N.  E.  124; 
People  v  Musical  Protective  Union, 
47  Hun.  (N.  Y.)  273. 

"Lysaght  v  St.  Louis  Operative 
Stone  Masons  Ass'n,  55  Mo.  App. 
538;  Cotton  Jammers  &  Longshore- 
men's Ass'n  v  Taylor,  23  Tex.  Civ. 
App.  367,  56  S.  W.  563. 

"Weiss  v  Musical  Mutual  Protec- 
tive Union,  189  Pa.  St.  446,  42  Atl. 
118,  69  Am.  St.  Rep.  820  (affirming 
29  Pittsb.  Leg.  J.  N.  S.  1). 

19  Brennan    v    United    Hatters    of 


North  America,  73  N.  J.  L.  729,  65 
Atl.  165,  9  L.  E.  A.  N.  S.  254. 

20  Brennan    v    United    Hatters    of 
North  America,  73  N  J.  L.  729,  65 
Atl.  165,  9  L.  E.  A.  N.  S.  254. 

21  Weiss  v  Musical  Mutual  Protec- 
tive Union,  189  Pa.  St.  446,  42  Atl. 
118,  69  Am.  St.  Eep.  820,  [affirming 
29  Pittsb.  Leg.  J.  N.  S.  1]. 

22  People  v  Musical  Mutual  Protec- 
tive Union,  118  N.  Y.  101,  23  N.  E. 
129 ;  People  v  Musical  Mutual  Protec- 
tive Union,  47  Hun.   (N.  Y.)  273. 

23  Brennan    v    United    Hatters    of 
North  America,  73  N.  J.  L.  729,  65 
Atl.  165,  9  L.  E.  A.  N.  S.  254. 

24  Fritz  v  Knaub,  103  N.  Y.  Suppl. 
1003. 
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§  311.  — Waiver  of  notice  and  service  of  notice. 

The  right  to  service  of  a  copy  of  the  charges  may  be  waived  by 
submitting  to  the  jurisdiction  of  the  tribunal  having  power  to  hear 
them.  This  a  party  may  do  when  summoned  to  appear  before  any 
tribunal  having  jurisdiction  of  the  subject  matter  involved.25  And 
any  objection  based  on  insufficiency  of  service  is  effectively  waived 
by  appearing  and  defending  on  the  merits,  without  making  objection 
on  that  ground.26  But  appearance  by  a  member  merely  to  deny  the 
jurisdiction  of  the  tribunal  to  hear  charges  and  refusal  to  answer 
charges  does  not  waive  a  requirement  that  a  copy  of  the  charges  pre- 
ferred be  served  upon  him.27,  And  the  mere  fact  that  a  member  ap- 
peals from  a  decision  rendered  against  him  without  written  charges 
and  notice,  does  not  constitute  an  assent  to  the  jurisdiction  of  the 
tribunal  whose  proceedings  he  seeks  to  review.28  Where  the  facts 
are  disputed  as  to  whether  a  member  waived  the  requirement  as  to 
notice,  the  question  should  be  submitted  to  the  jury.29 

§  312.  — Nature  of  hearing  and  decision. 

Domestic  tribunals  of  labor  unions  provided  for  dealing  with 
matters  relating  to  the  discipline  of  members,  and  for  securing  the 
good  government  and  welfare  of  the  organization,  are  not  fettered 
by  the  rules  of  evidence  as  applied  in  courts  of  law,  but  may  pro- 
ceed on  the  evidence  on  which  men  transact  the  ordinary  business  of 
life.80  But  nevertheless,  they  are  bound  to  act  according  to  the 
principles  of  justice.81  The  decisions  of  such  tribunals  expelling  or 
suspending  members  are  of  a  quasi- judicial  character.82 

§  313.  Interference  by  courts  with  exercise  of  disciplinary  meas- 
ures— Jurisdiction  where  property  rights  are  involved Amer- 
ican rule. 

In  America,  where  from  an  early  period  labor  unions  organized 
for  the  usual  purposes  of  maintaining  or  advancing  the  rate  of 

35  People      v      Musical      Protective  Atl.  165,  9  L.  E.  A.  N.  S.  254. 

Union,  118  N.  Y.  101,  53  N.  E.  129.  North  America,  73  N.  J.  L.  729,  65 

fla  Fritz  v  Knaub,  103  N.  Y.  Suppl.  Atl.  165,  9  L.  E.  A.  N.  S.  254. 

1003.  ^Brennan    v    United    Hatters    of 

27  People      v      Musical      Protective  •"  Beaulieu    v    Cochrane,    29    Ont. 

Union,  118  N.  Y.  101,  23  N.  E.  129;  (Can.)   151. 

People  v  Musical  Mutual  Union,  47  81  Beaulieu    v    Cochrane,    29    Ont. 

Hun.   (N.  Y.)  273.  (Can.)    151. 

88  Brennan  v  United  Hatters  of  **  Otto  v  Journeymen  Tailors '  Pro- 
North  America,  73  N.  J.  L.  729,  65  tective  etc.  Union,  75  Gal.  308,  17 
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wages,  procuring  shorter  hours  of  labor,  etc.,  have  been  considered 
lawful  and  commendable  organizations,  courts  have  jurisdiction  to 
protect  a  member  from  unlawful  or  arbitrary  suspension  or  ex- 
pulsion,83 or  of  proceedings  to  compel  reinstatement  to  membership 
with  all  the  rights  and  privileges  thereunto  belonging,  of  a  mem- 
ber who  has  been  unlawfully  suspended  or  expelled,8*  provided 
property  rights  are  involved.  This  doctrine  applies  with  equal 
force  to  unincorporated  unions,85  and  to  those  which  are  incorpor- 
ated,86 but  presupposes  the  lawfulness  of  the  union,  for  although  a 
member  of  a  union  has  property  rights  therein,  the  courts  will  not 
prevent  his  expulsion  by  proceedings  not  authorized  by  the  laws 
of  the  union,  where  the  purposes  of  the  union  are  unlawful  as  being 
in  restraint  of  trade.  To  grant  such  relief  would  be  to  keep  him 
where  the  law  says  he  has  no  right  to  be  and  to  retain  him  in  a 
position  where  he  may  aid  in  the  support  and  maintenance  of  an 
illegal  association.87 

§  314. English  and  Canadian  rule. 

In  England  prior  to  the  act  of  1871,  a  labor  union  was  an  un- 
lawful organization  and  none  of  the  contracts  provided  for  by  its 
rules  were  enforcible.88  By  sections  2  and  3  of  that  act,  it  was 
provided  that  the  purposes  of  any  trade  union  shall  not  by  reason 
merely  that  they  are  in  restraint  of  trade,  be  considered  unlawful 
so  as  to  render  any  member  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise,  or  so  as  to  render  void  or  voidable  any  agree- 
ment or  trust.  By  section  4,  however,  it  was  provided  that  noth- 

Pac.  217,  7  Am.  St.  Eep.  156;  Froe-  lich  v  Musicians '   Mut.   Ben.   Ass'n, 

lich   v   Musicians'   Mut.   Ben.    Ass'n,  93  Mo.  App.  383. 

93  Mo.  App.  383.  36Lysaght  v  St.  Louis  Stone  Ma- 
s'Froelich  v  Musicians'  Mut.  Ben.  gons>  Ass'n,  55  Mo.  App.  538; 

Ass'n,  93  Mo.  App.  383.  Weiss  v  Musical  Mut.  Protective 

"Otto  v  Journeymen  Tailors'  Pro-  Union,  189  Pa.  St.  46,  42  Atl.  118,  69 

tective   etc.   Ass'n,    75   Cal.   308,    17  Am.  St.  Eep.  820,  (affirming  29  Pitts. 

Pac.  217,  7  Am.  St.  Eep.  156;  Lysaght  Leg.  J.  N.  S.  1). 

v  St.  Louis  Stone  Masons'  Ass'n,  55 

Mo.  App.  538;  Weiss  v  Musical  Mut.  "Froelich  v  Musicians'  Mut.  Ben. 

Protective  Union,  189  Pa.  St.  46,  42  Ass'n>  93  Mo'  A™'  383' 

Atl.   118,  69  Am.  St.  Eep.  820,    (af-  "Pennant    on    Trade    Unions    And 

firming  29  Pitts.  Leg.  J.  N.  S.  1).  The  Law,  p.  16;  Hilton  v  Eckerslay, 

88 Otto  v  Journeymen  Tailors'  Pro-  6  El.  &  Bl.  47,  25  L.  J.  Q.  B.  199; 

tective   etc.    Ass'n,    55    Cal.   308,    17  Hornby  v  Close,  L.  E.  2  Q.  B.  153,  36 

Pac.  217,  7  Am.  St.  Eep.  156;  Froe-  L.  J.  M.  C.  43,  15  L.  T.  563. 
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ing  in  the  act  shall  enable  any  court  to  entertain  proceedings  for 
the  purpose  of  directly  enforcing  or  recovering  damages  for  the 
breach  of  any  agreement  for  the  application  of  the  funds  of  the 
union  to  provide  benefits  to  members.  Construing  these  provisions, 
it  was  held  in  a  well  reasoned  opinion  by  Jessel,  M.  R.,  that  a  mem- 
ber expelled  from  a  union  could  not  maintain  an  action,  setting  up 
a  claim  to  participate  in  the  benefits  of  the  union  and  asking  that 
the  committee  and  trustees  be  restrained  from  excluding  him  there- 
from, and  the  reason  assigned  was  that  such  action  was  squarely 
within  the  prohibition  of  section  4.  In  this  case  the  court  pointed 
out  some  of  the  purposes  of  the  act  such  as  preventing  the  officers 
of  unions  from  robbing  them,  and  enabling  unions  to  hold  property 
and  sue  in  respect  of  it,  but  said  that  it  was  not  intended  "that 
the  contracts  entered  into  by  the  members  should  be  made  legal 
contracts  inter  se,  so  that  courts  of  justice  should  interfere  to  en- 
force them. ' '  '  Taking  into  consideration  the  unlawf ulness  of  unions 
in  England  before  the  passage  of  the  Act  of  1871,  and  the  prohibi- 
tion contained  in  section  4  of  that  act,  it  is  impossible  to  reach  any 
other  result  than  that  attained  in  this  case,  and  a  similar  conclu- 
sion is  reached  in  a  Canadian  decision  where  an  action  was  brought 
by  a  member  to  recover  damages  for  wrongfully  expelling  him  and 
depriving  him  of  the  benefits  of  the  union."  It  was  also  held  in 
another  English  case  decided  at  a  more  recent  date  than  the  one 
first  cited  in  this  section,  and  approving  the  doctrine  therein  stated, 
that  an  action  could  not  be  maintained  to  enjoin  a  trade  association 
from  acting  on  a  resolution  expelling  one  of  its  members.*1 

§  315.  — Jurisdiction  where  no  property  rights  are  involved. 

It  has  been  uniformly  declared  that  where  no  property  rights  are 
involved  and  the  union  is  a  voluntary  association,  the  courts  have 
no  jurisdiction  to  prevent  an  unlawful  suspension  or  expulsion," 
or  to  compel  reinstatement  to  membership  of  a  member  who  has 


"Bigby  v  Connol,  14  Ch.  D.   482,  *°Beaulieu    v    Cochrane,    29    Ont. 

49  L.  J.   Ch.   328.     See  also  opinion  (Can.)  151. 
of   Farwell   J.   in    Conway   v   Wade, 

(1908)  2  K.  B.  844,  854,  in  which  it  "Chamberlain's    Wharf    v    Smith, 

was  said:   "Under  the  irade  Union  <1900>  2  Ch'  605>  «9  L-  J-  Ch'  733> 

83  L    T    238 
Acts,  the  members  are  bound  not  to 

have   recourse   to   the   courts   for  the  **  Froelich  v  Musicians '  Mut.  Ben. 

settlement  of  their  disputes  inter  se. ' '  Ass  'n,  93  Mo.  App.  383. 
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been  unlawfully  suspended  or  expelled.48  The  foundation  of  the 
jurisdiction  of  the  court  to  prevent  a  member  of  a  voluntary  associa- 
tion from  being  improperly  expelled  is  the  right  of  property  vested 
in  such  member  of  which  he  is  deprived  by  such  unlawful  expulsion, 
and  therefore  if  the  association  has  no  property,  the  court  cannot 
interfere.**  It  has  also  been  held  that  in  case  the  union  is  a  cor- 
poration, proceedings  to  compel  reinstatement  will  not  lie  unless 
some  property  right  is  involved.*5 

§  316.  — What  are  property  rights. 

Where  an  incorporated  union  has  a  surplus  in  its  treasury  a  mem- 
ber thereof  has  such  a  property  right  therein  as  will  entitle  him,  on 
unlawful  expulsion,  to  invoke  the  aid  of  the  courts  to  compel  his 


43  Eigby  v  Connell,  14  Ch.  Div.  482, 
49  L.  J.  Ch.  328,  in  which  Jessel,  M. 
B.  said:  tl Persons,  and  many  per- 
sons, do  associate  together  without 
any  property  in  common  at  all.  A 
dozen  people  may  agree  to  meet  and 
play  whist  at  each  others'  houses  for 
a  certain  period,  and  if  eleven  of 
them  refuse  to  associate  with  the 
twelfth  any  longer,  I  am  not  aware 
that  there  is  any  jurisdiction  in  any 
court  of  justice  in  this  country  to 
interfere.  Or  a  dozen  or  a  hundred 
scientific  men  may  agree  with  each 
other  in  the  same  way  to  meet  alter- 
natively at  each  other's  houses,  or  at 
any  place  where  there  is  a  possibility 
of  meeting  each  other;  but  if  the  as- 
sociation has  no  property,  and  takes 
no  subscriptions  from  its  members,  I 
cannot  imagine  that  any  court  of 
justice  could  interfere  with  such  an 
association  if  some  of  the  members 
declined  to  associate  with  some  of  the 
others.  That  is  to  say,  the  courts,  as 
such,  have  never  dreamt  of  enforc- 
ing agreements  strictly  personal  in 
their  nature,  whether  they  are  agree- 
ments of  hiring  and  service,  being  the 
common  relation  of  master  and  ser- 
vant, or  whether  they  are  agreements 
for  the  purpose  of  pleasure,  or  for  the 


purpose  of  scientific  pursuits,  or  for 
the  purpose  of  charity  or  philanthropy 
— in  such  cases  no  court  can  interfere 
so  long  as  there  is  no  property  the 
right  to  which  is  taken  away  from 
the  person  complaining."  And  see 
the  following  analogous  cases  relat- 
ing to  voluntary  associations  other 
than  labor  unions;  People  v  Chic- 
ago Board  of  Trade,  80  111.  134,  (in 
which  it  was  said  that  the  general 
rule  is  well  settled  that  courts  will 
not  interfere  to  control  the  enforce- 
ment of  the  by-laws  of  merely  volun- 
tary associations  not  created  for  the 
purpose  of  transacting  business; 
that  such  organizations  must  be  left 
to  enforce  their  rules  and  regulations 
by  such  means  as  they  may  adopt 
for  their  government) ;  Eobertson  v 
Walker,  3  Baxt.  (Tenn.)  316,  in 
which  it  was  said  that  a  court  of 
equity  has  no  power  to  compel  restor- 
ation to  membership  in  a  voluntary 
association  of  one  who  has  no  undi- 
vided property  rights  in  the  associa- 
tion. 

44  Eigby  v  Connol,   14  Ch.  D.  482, 
49  L.  J.  Ch.  328. 

*5Lysaght  v   St.   Louis   Stone   Ma- 
sons' Ass'n,  55  Mo.  App.  538. 
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reinstatement  to  membership.*'  So  where  a  union,  whether  in- 
corporated or  not,  has  a  benefit  fund  to  which  members  may,  under 
proper  circumstances  become  entitled  to  a  certain  extent,  they 
have  property  rights  within  the  rule  which  authorizes  courts  to 
reinstate  members  unlawfully  expelled  or  suspended  when  property 
rights  are  involved,47  or  to  enjoin  the  union  from  expelling  a  mem- 
ber by  proceedings,  not  authorized  by  its  laws.48  This  rule  has  been 
applied  where  the  laws  of  the  union  provide  for  the  payment  of 
benefits  to  defray  the  funeral  expenses  of  members  and  their  wives,48 
and  where  the  union  has,  as  one  of  its  features,  a  mutual  life  and 
accident  insurance  association  or  department.80 

§  317.  — Necessity  for  exhausting  remedies  within  the  union  be- 
fore resorting  to  the  courts. 

As  in  the  case  of  other  voluntary  associations,81  the  general  rule  is 
well  settled  that  a  member  who  has  been  subjected  to  disciplinary 
measures  by  the  union,  must  exhaust  the  remedies  provided  by  its 
laws  before  applying  to  the  courts  for  relief.08  The  general  rule  has 
found  frequent  application  where  the  member  seeks  relief  against 
fines,  suspension  or  expulsion,88  and  it  has  been  held  that  a  member 
who  has  been  expelled,  cannot  maintain  a  bill  to  enjoin  the  union 
from  reporting  his  expulsion  to  his  employer  without  first  exhaust- 
ing his  remedies  within  the  union.84  The  fact  that  during  the  time 
necessarily  occupied  in  exhausting  such  remedies,  he  will  be  de- 


40  Weiss  v  Musical  Mut.  Protective      27,  40  So.  700,  114  Am.  St.  Eep.  549, 


Union,  189  Pa.  St.  446,  42  Atl.  118, 
69  Am.  St.  Eep.  820,  (affirming  29 
Pitts.  Leg.  J.  N.  S.  11). 

47 Otto  v  Journeymen  Tailors'  Pro- 
tective etc.  Ass'n,  75  Cal.  308,  17 
Pac.  217,  7  Am.  St.  Rep.  156;  Ly- 
saght  v  St.  Louis  Operative  Stone 
Masons'  Ass'n,  55  Mo.  App.  538. 

48  Froelich  v  Musicians '  Mut.  Ben. 
Ass'n,  93  Mo.  App.  383. 

"Lysaght  v  St.  Louis  Operative 
Stone  Masons'  Ass'n,  55  Mo.  App. 
538. 

90  See  Fritz  v  Knaub,  103  N.  Y. 
Suppl.  1003. 

81  See  Associations,  4  Cyc. 

"  Schneider  v  Local  No.  60,  116  La. 


5  L.  K.  A.  N.  S.  891;  Harris  v  De- 
troit Typographical  Union  No.  18, 
144  Mich.  422,  108  N.  W.  '362; 
Fritz  v  Knaub,  103  N.  Y.  Suppl. 
1003;  Burns  v  Bricklayers'  Benev. 
etc.  Protective  Union,  14  N.  Y. 
Suppl.  361,  27  Abb.  N.  Gas.  20,  (af- 
firming 10  N.  Y.  Suppl.  916) ;  Screw- 
men's  Benevolent  Ass'n  v  Benson,  76 
Tex.  552,  13  S.  W.  379;  St.  Louis 
etc.  B.  Co.  v  Thompson,  (Tex.)  113 
S.  W.  144. 

"See  cases  cited  supra  in  second 
note  in  this  section. 

"Harris  v  Detroit  Typographical 
Union,  No.  18,  144  Mich.  422,  108 
N.  W.  362. 
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prived  of  his  privileges  as  a  member  of  the  association  constitutes 
no  reason  for  interference  by  the  courts,  because  in  becoming  a 
member  of  the  organization  and  binding  himself  to  seek  redress  for 
an  unlawful  or  unreasonable  sentence  by  appeal  he  binds  himself 
to  submit  to  the  incidents  of  an  appeal  actually  taken.55  There  are, 
however,  a  number  of  well-established  exceptions  to  the  rule.86  It 
has  no  application  where  there  is  no  adequate  remedy  provided  by 
the  by-laws,"  by  appeal  or  otherwise,68  or  where  the  member  is  pre- 
vented by  the  action  of  the  union  suspending  him,  from  taking  an 
appeal,*  or  where  the  provisions  for  appeal  impress  conditions  which 
render  it  burdensome  or  ineffective,  as  for  instance  a  requirement 
of  compliance  with  the  findings  of  the  tribunal  inflicting  the  pun- 
ishment and  the  payment  of  all  expenses.60  So  the  rule  does  not 
apply  in  the  case  of  one  expelled  by  proceedings  not  conducted  in 
accordance  with  the  by-laws  of  the  organization,  where  the  only 
remedy  provided  relates  to  cases  of  expulsion  supported  by  pro- 
ceedings lawfully  conducted  and  where  the  appeal  is  to  the  discre- 
tionary power  of  the  society  available  for  the  restoration  of  the 
expelled  member  only  on  payment  by  him  of  an  extra  fine  and 
passing  an  examination  the  same  as  that  for  original  membership,61 
or  where  the  next  session  of  the  tribunal  to  which  the  appeal  must 
be  taken  is  held  at  a  great  distance,  where  the  delay  in  being  rein- 
stated caused  by  taking  an  appeal  would  work  a  forfeiture  of  his 
insurance,  and  where  the  officer  who  would  preside  on  appeal  had 
affirmed  the  judgment  of  expulsion.62  Nor  does  it  apply  where  the 
expelled  member  is  refused  access  to  the  papers  and  documents 

58  Harris    v    Detroit    Typographical  69   Am.   St.  Eep.   820,    (affirming   29 

Union   No.    18,    144   Mich.   422,    108  Pitts.  Leg.  J.  N.  S.  1). 

N.  W.  362.  »gee  Campell  v  Johnson,  167  Fed. 

M  Fritz  v  Knaub,  103  N.  Y.  Suppl.  102. 

1003.    And  see  cases  cited  infra  in  ,wdgB  y  Mugical  Mut    Protective 

this  section.  Union,  189  Pa.  St.  446,  42  Atl.  118, 

"Schneider  v  Local  Union  No.  60,  69  Am    gfc  R        820     (affirmi       29 

116  La.    270,   40   So.    700,    114   Am.  K          L       j  £  g      } 
St.  Eep.  549,  5  L.  E.  A.  N.  S.  891; 

People    v    Musical    Mut.    Protective  Pe°?  VXTMr  ±    o"o  xf  ^   foT 

Union,  118  N.  Y.  101,  23  N.  E.  129;  ?>1O»>  118  £  Y'  J01'2?  ^  E;  ™'> 

_,      .           -»r    •    i    •»!•  .L     -o         j.«  People    v    Musical    Mut.    Protective 

People    v    Musical    Mut.    Protective  ,_   „ 

TT  •        AT  TT         /XT    v  ^    o73  Union,  47  Hun.   (N.  Y.)  273. 

Union,  47  Hun.    (N.  Y.)    273. 

58  Weiss  v  Musical  Mut.  Protective          ^  Fritz  v  Knaub,  103  N.  Y.  Suppl. 
Union,  189  Pa.  St.  446,  42  Atl.  118,      1003. 


392  INTERNAL   ADMINISTRATION — MEMBERSHIP.  [§  317 

necessary  to  enable  him  to  perfect  his  appeal,  except  on  payment 
of  a  fine  unlawfully  imposed,  where  the  officer  against  whom  he  is 
charged  to  have  made  slanderous  utterances  is  to  preside  on  the 
appeal,  where  the  appeal  is  to  be  heard  in  a  distant  city,  and  where 
by  reason  of  the  expulsion,  the  member  is  deprived  of  all  oppor- 
tunity to  obtain  employment  and  earn  a  livelihood.63  Whether  a 
member  has  done  all  to  exhaust  the  remedies  within  the  organiza- 
tion is  a  question  for  the  determination  of  the  court.64  It  has 
been  held  that  where  pending  an  appeal  by  a  member  against  whom 
a  fine  has  been  imposed,  taken  in  accordance  with  the  by-laws  of 
the  association  imposing  it,  such  association  consolidates  with  an- 
other, agreeing  that  its  by-laws,  so  far  as  in  conflict  with  the  by- 
laws of  the  new  association,  shall  be  adjusted  in  conformity  there- 
with within  a  reasonable  time,  and  the  appeal  is  decided  before  the 
amendment  is  made,  the  member  has  exhausted  his  remedies  within 
the  organization,  because  the  by-laws  under  which  the  appeal  was 
taken  govern  until  amended,  and  the  member  is  entitled  to  seek  re- 
lief in  the  courts.66 

§  318.  — Extent  and  limits  of  courts'  power  of  review. 

As  heretofore  stated,  the  decision  of  the  domestic  tribunals  of  a 
union  suspending  or  expelling  a  member  is  of  a  quasi- judicial  char- 
acter,68 and  on  proceedings  for  reinstatement,  the  courts  will  only 
interfere  to  ascertain  whether  or  not  the  proceedings  of  the  domestic 
tribunal  were  pursuant  to  the  rules  and  laws  of  the  union,67 
whether  or  not  the  proceedings  were  in  good  faith,68  and  whether 
or  not  there  was  anything  in  the  proceedings  in  violation  of  the 
laws  of  the  land.69  If  it  is  found  that  the  proceeding  was  had  fairly, 

^Corregan  v  Hay,  94  N.  Y.  App.  see  Baird  v  Wells,  44  Ch.  Div.  661, 

Div.  71,  87  N.  Y.  Suppl.  956.  59  L.  J.  Ch.  673,  63  L.  T.  312. 

«  See  Schneider  v  Local  Union  W°tto  v  Journeymen  Tailors'  Pro- 
No.  60,  116  La.  270,  40  So.  700,  tective  Ass'n'  75  CaL  308'  17  Pac* 

114  Am.  St.  Eep.  549,  5  L.  E.  A.  N.  217'.7  Am'  Bt«  KeP"  15A6'  ,Froelich  v 
a  gq..  Musicians'  Mut.  Ben.  Ass'n,  93  Mo. 

App.    383.     And   see   Baird  v   Wells, 
"Fuerst  v  Musical  Mut.  Protective      ^  Ch   Diy>  661>  gg  L   j   ^   673    ^ 

Union,  95  N.  Y.  Suppl.   155.  L    T    312 

MSee  supra  this  chapter,  section  *Otto  v  Journeymen  Tailors'  Pro- 

312-  tective  etc.  Ass'n,  75  Cal.  308,  17 

87 Otto  v  Journeymen  Tailors'  Pro-  Pac.  217,  7  Am.  St.  Kep.  150;  Froe- 

tective  etc.  Ass'n,  75  Cal.  308,  17  lich  v  Musicians'  Mut.  Ben.  Ass'n, 

£17,  7  Am.  St,  Rep,  156.  Ard  93  MO,  App.  383,  389. 
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in  good  faith,  and  pursuant  to  its  own  laws,  and  that  there  was 
nothing  in  it  in  violation  of  any  law  of  the  land,  then  the  sentence 
is  conclusive  like  that  of  a  judicial  tribunal.70  So  in  the  absence  of 
any  by-laws  regulating  the  procedure  for  the  expulsion  of  mem- 
bers, the  courts  will  not  interfere  to  restore  to  membership  one  who 
has  been  expelled  when  the  procedure  resorted  to  was  reasonable 
and  fair.71  In  considering  the  objection  that  the  charges  were  not 
proved,  the  court  is  restricted  to  determining  the  question  whether 
or  not  there  was  any  substantial  evidence  at  the  trial,  to  sustain 
the  charge.  The  court  cannot  consider  the  weight  of  the  evidence, 
and  substitute  its  judgment  thereon  for  the  judgment  of  the  tri- 
bunal before  which  the  member  was  tried.?  If,  however,  the  de- 
termination of  guilt  was  wholly  unsustained  by  the  evidence,  it  will 
be  considered  * '  as  contrary  to  natural  justice ' '  and  subject  to  review 
and  correction.73 

§  319.  — Under  what  circumstances  reinstatement  will  be  com- 
pelled, 

Members  of  a  union  are  entitled  to  reinstatement  where  the  mem- 
bers of  the  tribunal  which  expelled  them  acted  in  bad  faith  and 
maliciously,7*  or  where  they  have  been  expelled  without  notice  or 
opportunity  to  be  heard,75  or  for  non-payment  of  a  fine  which  the 
union  had  no  power  to  impose  (one  larger  than  was  authorized  by 
the  by-laws),78  or  for  an  offense  for  which  the  punishment  of  ex- 
pulsion is  not  applicable  under  the  constitution  and  by-laws,77  or 
for  disobedience  of  by-laws  which  are  void  as  being  against  public 
policy,"  or  for  failure  to  pay  a  fine  for  violation  of  a  by-law  which 
is  invalid  as  being  in  restraint  of  trade  and  also  because  contrary 

70  Otto  v  Journeymen  Tailors'  Pro-  Pac.  217,  7  Am.  St.  Rep.   136.     And 
tective    etc.    Ass'n,    75    Cal.    308,    17  see   Screwmen's   Benevolent   Ass'n   v 
Pac.   217,  7  Am.  St.  Kep.   156.     See  Benson,  76  Tex.  552,  13  S.  W.  379. 
also  St.  Louis  etc.  E.  Co.  v  Thompson,  n  Lysaght    v    St.    Louis    Operative 
(Tex.)  113  S.  W.  144.  Stone   Masons'   Ass'n,    55   Mo.   App. 

71  Beesley    v    Chicago    Journeymen  538. 

Plumbers '  Protective  etc.  Ass  'n,  44  76  Meurer  v  Detroit  Musicians '  Bene- 
111.  App.  278.  volent  etc.  Ass'n,  95  Mich.  451,  54  N. 

72  Fritz  v  Knaub,  103  N.  Y.  Suppl.       W.  954. 

1003.  77  Screwmen  's  Benevolent  Ass  'n  v 

78  Fritz  v  Knaub,  103  N.  Y.  Suppl.  Benson,  76  Tex.  552,  13  S.  W.  379. 

1003.  "Schneider  v  Local  Union  No.  60, 

74 Otto  v  Journeymen  Tailors'  Pro-  116  La.  7,  40  So.  700,  114  Am.  St. 

tective   etc.    Ass'n,    75    CaL    308,    17  Rep.  549,  5  L.  B.  A,  N.  S.  891, 
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to  the  army  regulations.79  And  on  proceedings  by  an  expelled  mem- 
ber of  a  union  to  compel  restoration  to  membership,  his  right  there- 
to is  not  affected  by  the  fact  that  the  union  has  done  business  under 
a  different  name  than  by  which  it  was  incorporated  and  by  which 
it  may  still  be  properly  named  in  process.80  Nor  can  the  union  con- 
test its  corporate  existence  by  setting  up  that  the  act  incorporating 
it  had  been  repealed.  The  state  may  complain  but  not  the  union, 
which  is  assuming  to  exercise  corporate  functions.81  One  who  has 
been  expelled  from  a  union  is  not  entitled  to  an  injunction  restoring 
him  to  the  privileges  of  full  membership,  where  he  had  never  re- 
ceived anything  more  than  an  apprentice  card  and  it  is  doubt- 
ful from  the  showing  made  that  he  had  ever  been  a  member  in 
full  standing,  and  a  temporary  injunction  reinstating  him  to  full 
membership  will  be  vacated.88 

§  320.  — In  what  proceedings  reinstatement  will  be  compelled. 

Mandamus  is  the  appropriate  remedy  to  compel  reinstatement 
of  a  member  who  has  been  wrongfully  suspended  or  expelled  from 
an  incorporated  labor  union,88  and  where  the  union  is  an  unincorpor- 
ated association,  a  suit  in  equity  for  an  injunction  directing  rein- 
statement is  the  proper  remedy.84  As  regards  the  character  of  in- 
junction awarded,  it  had  been  held  that  courts  have  power  to  issue 

"Parker  v  Toronto  Musical  Protec-  Musical  Mutual  Protective  Union,  47 

tive  Ass'n,  32  Ont.  (Can.)  301.  Hun.    (N.   Y.)    272;    People   v   New 

"•Meurer     v     Detroit     Musicians'  York  Benev.  Soc.   Operative  Masons, 

Benev.  etc.  Ass'n,  95  Mich.  451,  54  3  Hun-  (N-  Y.)  361,  6  T.  &  C.  85. 

N.  W.  954.  Pennsylvania. — Weiss      v      Musical 

"Meurer     v     Detroit     Musicians'  Mutual  Protective  Union,  189  Pa.  St. 

Benev.  etc.  Ass'n,   95  Mich.  451,   54       446>  42  AtL  118>  Coming  29  Pittsb. 
N   w    954  Leg.    J.    N.    S.    1);    Black   &   White 

Smith's     Society     v     Van     Dyke,     2 
-Potter  v  Shaffer,  40  M18c.  46,  81      mart   ^  3Q  ^   Dec   ^ 

N.  Y.  Suppl.  1  Texas.— Screwmen's  Benevolent 

^Michigan.— Meurer  v  Detroit  Ass'n  v  Benson,  76  Tex.  552,  13  S. 

Musicians'     Benev.     etc.     Ass'n,     95  w.  379. 

Mich.  451,  54  N.  W.  954.  <*  Schneider  v  Local  Union  No.  60, 

Missouri. — Lysaght  v  St.  Louis  116  La.  7,  40  So.  700,  114  Am.  St. 

Operative   Stone   Masons'   Ass'n,    55  Eep.    549,    5   L.    E.    A.    N.    S.    891; 

Mo.  App.  538.  Froelich  v  Musicians  Mut.  Ben.  Ass  'n, 

New  York. — Bachman  v  Harring-  93  Mo.  App.  383;  Bachman  v  Har- 

ton,   184  N.  Y.  458,   77   N.  E.   657;  rington,    184    N.    Y.    458,    77    N.    E. 

People  v  Musical  Mutual  Union,  118  657;  Parker  v  Toronto  Musical  Pro- 

N.  Y.  101,  23  N.  E.  129;  People  v  tective  Ass'n,  32  Ont.  (Can.)  301. 
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preliminary  mandatory  injunctions,  enjoining  a  union  from  deny- 
ing to  a  suspended  member  any  of  the  benefits  of  membership  in  the 
union,  or  from  preventing  or  attempting  to  prevent  members  from 
working  with  plaintiff,  or  from  preventing  him  from  obtaining 
work.88  They  cannot,  however,  grant  a  preliminary  injunction 
compelling  his  unqualified  reinstatement.  Where  there  is  neither 
allegation  nor  proof  that  affirmative  action  by  defendant  of  a 
temporary  character  is  necessary  to  preserve  the  status  of  the 
parties  and  the  act  sought  to  be  enforced  is  not  continuous  in  its 
character,  but  solely  the  one  sought  to  be  decreed  by  final  judgment, 
the  issuing  of  a  preliminary  injunction  is  without  authority.88 

§  321.  — Pleadings  in  suits  for  reinstatement.87 

To  give  a  court  of  equity  jurisdiction  to  interfere  in  the  case  of  a 
voluntary  association  on  the  expulsion  of  a  member,  the  invasion 
of  some  property  right  in  the  member  must  be  alleged,  otherwise 
a  demurrer  will  lie.88 

§  322.  — Costs  in  suits  for  reinstatement. 

On  a  judgment  reinstating  one  to  membership  in  a  union  from 
which  he  has  been  expelled,  he  is  entitled  to  costs  of  the  action.89 

§  323.  Reinstatement  to  membership  on  payment  of  arrears. 

Where  it  is  provided  by  the  rules  of  the  union  that  members  sus- 
pended for  non-payment  of  dues,  can  at  any  time  resume  mem- 
bership by  payment  of  arrearages,  payment  of  such  arrearages  re- 
invests them  with  rights  in  the  funds  of  the  association.90 

§  324.  Damages  resulting  from  wrongful  suspension  or  expulsion — 
Eight  to  damages. 
A  member  of  a  union  who  has  been  illegally  suspended,'1  or  ex- 


88  Bachman  v  Harrington,  184  N. 
Y.  458,  77  N.  E.  657. 

86  Bachman   v    Harrington,    184   N. 
Y.  458,  77  N.  E.  657. 

87  For  complaint  by  expelled  mem- 
ber to  compel  reinstatement  to  mem- 
bership, see  Appendix  form  No.  13. 

For  form  of  bill  to  compel  restora- 
to  membership,  the  setting  aside  of  a 
fine  imposed  and  for  damages  see 
Appendix  form  No.  12. 


MEigby  v  Connol,  14  Ch.  D.  482, 
49  L.  J.  Ch.  328,  42  L.  T.  139. 

88  Schneider  v  Local  Union,  116  La. 
270,  40  So.  700;  114  Am.  St.  Eep.  549, 
5  L.  E.  A.  N.  S.  891;  Fritz  v  Knaub, 
103  N.  Y.  Suppl.  1003. 

90  Brown  v  Stoerkel,  74  Mich.  269, 
41  N.  W.  921,  3  L.  E.  A.  430. 

"Schneider  v  Local  Union  No.  60, 
116  La.  270,  40  So.  700,  114  Am.  St. 
Eep.  549,  5  L.  E.  A.  N.  S.  891; 


396  INTERNAL  ADMINISTRATION — MEMBERSHIP.  [§  324 

pelled,92  is  entitled  to  recover  such  damages  as  naturally  or  prox- 
imately  result  therefrom.  This  principle  has  found  frequent  appli- 
cation in  cases  where  loss  of  employment  resulted  from  suspension 
or  expulsion.88  And  the  fact  that  the  by-laws  of  a  union  make 
provision  for  the  suspension  of  members  for  designated  offenses, 
and  for  the  taking  of  appeals  from  sentences  imposing  punishment 
does  not  affect  the  question  of  liability  of  members  of  the  union, 
to  an  action  for  damages  for  the  formation  and  execution  of  a 
conspiracy  to  suspend  a  member  unlawfully  and  procure  his  dis- 
charge from  employment.94  In  an  action  for  damages  by  one 
wrongfully  suspended  by  a  union,  and  deprived  of  ^  employment,  a 
verbal  stipulation  to  withdraw  the  suit  if  reinstated  to  membership 
presents  no  defense,  where  a  rule  of  court  requires  stipulations  for 
a  discontinuance  of  actions  to  be  in  writing.  Such  a  stipulation 
cannot  be  enforced  by  way  of  estoppel,  as  where  the  defendant  re- 
lies on  something  to  his  disadvantage.  The  suspension  being  unlaw- 
ful, it  was  the  duty  of  defendant  to  reinstate  him,  and  its  doing  so 
resulted  in  no  disadvantage  to  it.95  So  to  authorize  a  recovery  it 
is  not  necessary  that  the  person  thus  deprived  of  employment  should 
seek  employment  outside  of  the  city  in  which  he  resided.96  This 
does  not  mean,  however,  that  he  is  under  no  obligation  to  seek  em- 
ployment in  the  vicinity  where  he  lives.  On  the  contrary,  it  is  his 
duty  to  use  reasonable  diligence  to  obtain  employment  of  substan- 
tially the  same  character  or  grade  as  that  in  which  he  had  been 
employed,  and  it  may  be  shown  in  mitigation  of  damages  that  he 
might  have  received  compensation  in  other  similar  employment  by 
using  proper  efforts.97  But  evidence  of  this  character  will  not  en- 

Connell  v  Stalker,   21   Misc.   609,  48  "See  cases   cited  in   the   two  pre- 

N.  Y.  Suppl.  77   (affirming  20  Misc.  ceding  notes. 

423,  45  N.  Y.  Suppl.   1048);   Camp-  "Campbell    v    Johnson,    167    Fed. 

bell  v  Johnson,  167  Fed.  102.  102. 

92  People  v  Musical  Mutual  Protec-  MConnell  v  Stalker,  21  Misc.  609, 

tive  Union,  118  N.  Y.  101,  23  N.  E.  48  N.  Y.  Suppl.  77. 

129 ;    Meerscheim   v   Musical   Mutual  M  Connell  v  Stalker,  21  Misc.  609, 

Protective  Union,  8  N.  Y.  Suppl.  702,  48  N.  Y.  Supl.  77,  (affirming  20  Misc. 

(affirmed   in   55   Hun.    608);    Cotton  423,    45    N.    Y.    Suppl.    1048).     And 

Jammers,    etc.,    Ass'n   v    Taylor,    23  see    as    sustaining    this    proposition 

Tex.   Civ.   App.  367,  56  S.  W.   553;  Master  and  Servant,  26  Cyc.  p.  1015, 

Parker  v  Toronto  Musical  Protective  note  9  and  cases  cited. 

Ass'n,  32  Ont.   (Can.)  305.  97See  Master  and  Servant,  26  Cyc. 

pp.  1013,  1014,  and  cases  cited. 
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tirely  defeat  a  recovery.98  Ordinarily  the  measure  of  damages  for 
loss  of  employment  is  the  value  to  the  member  of  the  time  lost." 
On  a  proper  showing  other  damages  in  addition  to  those  resulting 
from  loss  of  employment  may  be  awarded ;  as  for  instance,  damages 
resulting  from  mental  suffering  and  injury  to  reputation  and 
punitory  damages.1 

§  325.  — Necessity  for  exhausting  remedies  within  union  before 
resorting  to  courts. 

One  who  is  wrongfully  expelled  from  a  union  need  not  exhaust 
his  remedies  within  the  union  before  bringing  suit  for  damages 
against  those  whose  wrongful  acts  caused  the  expulsion.2  The  rea- 
sons applicable  to  suits  to  compel  restoration  to  membership  of 
one  wrongfully  suspended  or  expelled,3  do  not  apply,  it  is  said  to 
suits  by  a  member  wrongfully  expelled  to  recover  damages  resulting 
from  such  expulsion.  The  right  to  apply  to  the  courts  for  re- 
dress of  this  character,  cannot  be  abridged  by  any  association  ex- 
cept by  the  consent  of  the  member.* 

§  326.  — In  what  actions  or  proceedings  recoverable. 

Such  damages  may  be  recovered  in  an  action  brought  for  that 
purpose,5  and  in  suits  for  injunction  to  compel  reinstatement  and 
for  incidental  relief,  where  an  injunction  directing  reinstatement 
is  awarded.6  And  under  a  statute  providing  that  where  return 
has  been  made  to  an  alternative  writ,  issued  upon  the  relation  of 
a  private  person,  the  court  upon  making  a  final  order  for  per- 
emptory mandamus,  must  if  the  relator  so  elects,  award  to  him 
the  same  damages  which  the  relator  might  recover  in  an  action 
against  the  defendant  for  a  false  return,  damages  resulting  to  a 

88  See  Master  and  Servant,  20  Am.  (Tex.)  113  S.  W.  144. 

&  Eng.   Ency.  Law    (2d  ed.)    p.   38,  6  Connell  v   Stalker,  21  Misc.   609, 

note  1,  and  cases  cited.  48    N.    Y.    Suppl.    77,    (affirming    20 

"Connel!  v  Stalker,  20  Misc.  423,  Misc.   423,   45   N.   Y.   Suppl.    1048); 

45  N.  Y.  Suppl.  1048.  Meerscheim   v    Musical    Mutual    Pro- 
Schneider  v  Local  Union  No.  60,  tective  Union,  8   N.  Y.  Suppl.   702; 

116  La.  270,  40  So.  700,  114  Am.  St.  Cotton  Jammers  etc.  Ass'n  v  Taylor, 

Rep.  549,  5  L.  E.  A.  N.  S.  891.  23  Tex.  Civ.  App.  367,  56  S.  W.  553. 

2 St.  Louis  etc.  B.  Co.  v  Thompson,  'Schneider  v  Local  Union  No.  60, 

(Tex.)  113  S.  W.  144.  116  La.  270,  40  So.  700,  114  Am.  St. 

'See    supra    this    chapter,    section  Eep.    549,    5    L.    B.    A.    N.    S.    891; 

319.  Parker  v  Toronto  Musical  Protective 

•St.  Louis  etc.  B.  Co.  v  Thompson,  Ass'n,  32  Ont.  (Can.)  305. 
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member  from  wrongful  expulsion  may  be  awarded  on  his  rein- 
statement in  proceedings  by  mandamus  where  return  has  been  made 
to  an  alternative  writ.7  Where,  however  a  member  of  a  union, 
brought  an  action  alleging  hig  unlawful  expulsion,  the  deprivation 
of  his  membership  rights,  and  inability  to  obtain  work  at  his  trade 
by  reason  thereof,  and  asking  reinstatement  to  membership  and 
such  other  relief  as  to  the  court  may  seem  just,  and  obtains  judg- 
ment for  reinstatement  with  all  "the  rights,  privileges  and  bene- 
fits he  had  in  the  .union  at  the  time  of  his  expulsion ' '  and  costs, 
he  cannot  thereafter  bring  another  action  to  recover  damages  sus- 
tained by  the  unlawful  expulsion,  and  his  inability  to  obtain  work 
pending  his  expulsion  and  reinstatement.  "The  policy  of  the  law 
is  to  avoid  a  multiplicity  of  suits,  and  a  person  having  a  cause  of 
action  against  another  is  called  upon  to  assert  every  right  which 
necessarily  inheres  in  or  grows  out  of  that  action,  and  in  default 
of  which  he  is  thereafter  prevented  from  asserting  it. ' ' 

§  327.  —Pleadings. 

In  an  action  for  damages  for  wrongful  expulsion,  alleged  to  have 
resulted  in  plaintiff  being  derived  of  the  use  of  his  tools,  the  right 
to  engage  in  remunerative  labor  and  the  prevention  of  his  procur- 
ing work,  the  petition  should  show  how  this  resulted  from  the  ex- 
pulsion. It  should  be  shown  what  connection  existed  between  his 
membership  in  the  association  and  his  means  of  obtaining  work,  or 
in  what  way  he  was  deprived  of  an  opportunity  to  secure  employ- 
ment." 

§  328.  — Evidence Admissibility. 

In  an  action  brought  by  a  member  to  recover  damages  resulting 
from  wrongful  expulsion,  a  judgment  in  proceedings  for  manda- 
mus restoring  him  to  membership  is  conclusive  of  the  illegality  of 
the  expulsion  and  is  competent  evidence  in  his  behalf.10  And  be- 
cause of  the  conclusiveness  of  such  judgment  the  defendant  in  such 
action  cannot  give  evidence  of  the  proceedings  in  the  domestic 


7  People  v  Musical  Mutual  Protec-          9  Cotton  Jammers  etc.  Ass  'n  v  Tay- 
tive  Union,  118  N.  Y.  101,  23  N.  E.      lor,  23  Tex.  Civ.  App.  367,  56  S.  W. 
129.  553. 

8  Schmidt    v    Weyell,    113    N.    Y.          10  Meerscheim     v     Musical     Mutual 
Suppl.  630,  60  Misc.  370.  Protective  Union,  8  N.  Y.  Suppl.  702, 

(affirmed  in  55  Hun.  608). 
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tribunal  resulting  in  expulsion.11  To  show  that  loss  of  employment 
was  the  result  of  expulsion  plaintiff  may  prove  that  a  blacklist  was 
kept  in  defendant's  office.  It  is  pertinent  evidence  as  consisting 
of  a  fact  tending  to  make  effectual  the  prohibition  of  the  by-laws, 
that  no  member  of  the  association  should  permit  himself  to  be  em- 
ployed with  plaintiff  after  he  had  been  expelled  from  membership, 
and  the  necessary  effect  of  that  would  be  to  diminish  plaintiff's 
means  of  employment.12  So  evidence  as  to  a  statement  accompany- 
ing plaintiff's  discharge  from  employment  that  he  was  not  wanted, 
but  that  men  belonging  to  the  union  were  wanted  is  admissible.1* 
On  the  question  of  the  amount  of  damages  resulting  from  the  ex- 
pulsion, evidence  of  plaintiff's  employment  and  earnings  while  a 
member  of  the  association  in  good  standing  and  the  diminished 
amount  of  that  employment  and  earnings  after  his  expulsion  and 
his  posting  as  an  expelled  member,  is  competent M  and  where  there 
is  evidence  which  raised  the  issue  of  exemplary  as  well  as  actual 
damages,  plaintiff  may  testify  that  at  the  time  of  his  expulsion,  he 
had  a  home  of  his  own,  and  a  wife  and  children;  this  evidence  is 
competent  to  determine  what  effect  upon  his  mind  and  upon 
his  reputation,  such  a  proceeding  might  have.15  Unless  evidence 
as  to  the  adoption  of  by-laws  is  at  least  sufficient  to  raise  an  issue 
as  to  whether  they  were  adopted,  the  by-laws  should  not  be  ad- 
mitted in  evidence." 


11  Meerscheim  v  Musical  Mutual  Pro-  for   recovering   it   in   the   action.     It 

tective  Union,   8    N.   Y.   Suppl.    702,  would  sacrifice  his  right  to  indemnity 

(affirmed  in  55  Hun.  608).  to      his      inability      to      prove      his 

» Meerscheim  v  Musical  Mutual  Pro-  case>     and     that     the     law     is     not 

tective   Union,    8   N.   Y.   Suppl.    702,  chargea™«    with    having   done.     But 

(affirmed  in  55  Hun.  608).  on     the    contrar^     where     a    wronS 

has  been  perpetrated,  it  permits  the 

18  Meerscheim     v     Musical     Mutual  best  evidence  to  be  given  to  estab- 

Protective  Union,  8  N.  Y.  Suppl.  702,  lish  the  rignt  of  action  tnat  the  na_ 

(affirmed  in  55  Hun.  608).  ture  of  the  case  will  permit;  and  that 

u  Meerscheim    v     Musical     Mutual  was  the  best  and  the  only  proof  which 

Protective  Union,  8  N.  Y.  Suppl.  702,  could  be  made  by  the  plaintiff  to  sus- 

( affirmed  in  55  Hun.  608)   in  which  tain  his  action." 

it   was   said:     "If   this  proof  could  "St.  Louis  etc.   E.   Co.   v   Thomp- 

not  be  given,  then,  whatever  might  in  son,  (Tex.)   113  S.  W.  144. 

fact  have  been  the  extent  of  the  in-  "Cotton    Jammers    etc.    Union    v 

jury  and  loss  suffered  by  the  plain-  Taylor,  23  Tex.  Civ.  App.  367,  56  S. 

tiff,  the  law  would  afford  no  means  W.  563. 
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§  329. Sufficiency. 

In  an  action  by  a  member  of  a  union  against  other  members  for 
the  execution  of  a  conspiracy  to  wrongfully  suspend  him  from  the 
union  and  procure  his  discharge  from  employment,  it  was  shown 
that  plaintiff  had  twice  before  been  fined  for  alleged  breaches  of 
the  rules,  and  that  on  each  occasion  he  had  appealed  to  the  Inter- 
national Union  and  that  his  appeal  had  been  sustained.  At  meet- 
ings subsequent  thereto  some  of  the  members  stated  that  they  were 
" after  plaintiff's  scalp "  and  would  "get  him  yet."  There  was 
also  evidence  that  his  refusal  to  testify  before  a  committee  for 
which  he  was  charged  with  contempt,  was  not  contempt,  and  that 
according  to  the  rules  of  the  union  he  could  not  be  required  to 
testify  against  himself.  And  it  was  not  denied  that  he  was  fur- 
nished no  copy  of  the  charges  on  which  he  was  finally  suspended 
and  that  he  had  no  notice  to  appear  and  was  not  present  at  the 
meeting  at  which  he  was  suspended.  There  was  also  evidence  that 
the  officers  of  the  union  refused  to  allow  him  to  appeal  and  refused 
to  show  him  the  record  on  which  he  was  suspended,  and  that  he 
was  compelled  to  take  his  appeal  by  telegraphing  his  own  affidavit 
to  the  president  of  the  International  Union.  And  it  appeared  that 
he  was  suspended  from  his  position  on  account  of  his  troubles  with 
the  union.  It  was  held  that  the  evidence  sustained  a  verdict  and 
judgment  for  plaintiff." 

§  330.  — Questions  for  jury  and  instructions. 

In  an  action  for  damages  resulting  from  alleged  wrongful  ex- 
pulsion, whether  or  not  a  letter  written  by  plaintiff  and  the  cir- 
cumstances attending  it  can  reasonably  be  considered  a  violation 
of  his  obligations  to  the  union,  is  a  question  for  the  court.18  But 
whether  the  members  of  a  domestic  tribunal  acted  in  good  faith  in 
holding  certain  conduct  of  plaintiff  in  violation  of  his  obligations 
to  the  union  is  a  question  of  fact  for  the  jury.19  And  if  an  issue 
as  to  the  adoption  of  by-laws  is  raised,  the  question  of  their  adoption 
should  be  submitted  to  the  jury.80  In  an  action  by  a  member  of  a 
union  against  other  members  for  the  execution  of  a  conspiracy  to 

17  Campbell  v  Johnson,  167  Fed.  19  St.  Louis  etc.  B.  Co.  v  Thompson, 
102.  (Tex.)  113  S.  W.  144. 

"  St.  Louis  etc.  E.  Co.  v  Thompson,  **  Cotton  Jammers  etc.  Union  v 
(Tex.)  113  S.  W.  144.  Taylor,  23  Tex.  Civ.  App.  367,  56  S. 

W.  563. 
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unlawfully  suspend  him  and  procure  his  discharge  from  employ- 
ment the  court  instructed  the  jury  that  "It  is  not  required  for 
the  plaintiff  to  prove  in  this  case  a  criminal  conspiracy.  The  only 
kind  of  conspiracy  that  had  to  be  proved  is  that  there  was  a  com- 
mon purpose  and  a  concert  of  action  with  the  plain  intent  in  the 
minds  of  the  different  persons  to  cause  the  suspension  of  the  plaintiff 
from  membership  in  the  union.  If  that  purpose  existed  and  was 
successful  in  causing  his  suspension,  and  the  members  who  were 
participants  in  that,  knew  that  the  necessary  consequence  of  the 
suspension  would  be  the  loss  of  his  position,  then  the  jury  have  a 
right  to  find  from  these  conditions  that  their  purpose  was  to  injure 
him."  It  was  held  that  this  instruction  is  not  erroneous  as  taking 
away  from  the  jury  the  consideration  of  all  question  of  malice  or 
ill-will,  when  read  in  connection  with  the  further  instruction  that 
"the  decision  of  the  case  turns  upon  the  question  of  whether  the 
defendants  did  anything  from  malice  and  ill-will,  and  by  a  con- 
cert of  action  with  a  common  purpose  to  do  an  injury,  or  whether 
they  as  members  of  an  association,  acting  in  good  faith  and  with- 
out malice  and  without  ill-will,  acted  in  accordance  with  their  best 
judgment  to  promote  the  interests  of  the  association." 

§  331.  — .  Verdict. 

In  an  action  for  damages  resulting  from  the  execution  of  a 
conspiracy  between  a  railroad  company  and  members  of  a  union  to 
wrongfully  procure  plaintiff's  expulsion  from  the  union,  a  verdict 
against  the  railroad  company  and  acquitting  all  the  other  defend- 
ants cannot  stand  because  a  conspiracy  cannot  be  formed  by  one 
person.22 

§  332.  —  Measure  of  damages. 

One  who  has  been  wrongfully  expelled  from  a  union  through  the 
efforts  of  conspirators  working  to  that  end  is  entitled  to  recover 
from  them  all  damages  which  naturally  flow  from  such  expulsion." 
He  is  entitled  to  recover  such  sum  as  would  compensate  him  for 
the  pecuniary  losses  sustained  by  him  as  a  result  of  the  unlawful 
expulsion  and  also  such  sums  as  would  compensate  him  for  the 
mental  suffering  and  humiliation  that  was  caused  by  reason  of  the 


81  Campbell    v    Johnson,    167    Fed.       (Tex.)   113  8.  W.  144. 
102.  »  St.  Louis  etc.  B.  Co.  v  Thompson, 

28  St.  Louis  etc.  B.  Co.  v  Thompson,       (Tex.)   113  S.  W.  144. 
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expulsion  and  by  reason  of  the  publication  of  the  same  in  the  jour- 
nal of  the  order.24  If  the  defendants  or  either  of  them  were  actuated 
by  malice,  plaintiff  may  in  the  discretion  of  the  jury  recover  ex- 
emplary damages  against  either  or  all  of  the  defendants  in  such  sum 
as  the  jury  may  believe  should  be  assessed  against  defendants  or 
either  of  them.  It  is  not  necessary,  as  in  the  case  of  actual  damages 
recovered,  that  all  of  the  defendants  should  be  subjected  to  the 
same  verdict  because  some  of  the  defendants  have  acted  without 
malice,  but  in  combination  with  others,  and  as  to  such  defendants 
there  should  be  no  right  to  recover  exemplary  damages.25 

§  333.  —  To  what  extent  findings  of  domestic  tribunals  of  a  union 
binding  on  court. 

Where  the  domestic  tribunal  of  a  union  in  good  faith,  fairly  and 
honestly  passed  upon  the  testimony  submitted  to  them,  and  find  a 
member  guilty  of  violating  his  obligation,  or  the  constitution  and 
by-laws  of  the  order,  their  action  is  final  and  conclusive  of  the 
matter  and  the  member,  if  expelled,  cannot  recover  because  of  his 
expulsion  from  the  order  nor  for  any  of  the  consequences  flowing 
from  it.26  If  however  the  members  of  the  tribunal  did  not  act  in 
good  faith  and  did  not  exercise  their  honest  judgment,  in  holding 
certain  conduct  of  the  member  a  violation  of  his  obligation  or  of 
the  constitution  and  by-laws  of  the  union,  but  used  it  as  a  pretext 
by  which  to  expel  him  on  another  charge,  then  their  action  would 
be  void  and  the  member  would  be  entitled  to  recover  damages.87 

§  334.  Actions  by  members  based  on  imposition  of  fines. 

In  America,  where  a  member  has  been  illegally  fined  and  sus- 
pended, he  is  entitled  on  a  judgment  reinstating  him  to  membership 
to  a  remission  of  the  fine  if  he  has  asked  that  relief  in  his  com- 
plaint.28 And  where  a  fine  has  been  illegally  imposed  on  a  mem- 
ber and  collected  by  duress,  and  the  remedies  within  the  organiza- 
tion have  been  exhausted,  an  action  may  be  maintained  by  him  to 
recover  it  back.29  In  this  connection  it  may  be  stated  that  a 

84  St.  Louis  etc.  E.  Co.  v  Thompson,  (Tex.)     113    S.    W.    144.     And    see 

(Tex.)   113  S.  W.  144.  supra   this   chapter,   section  319. 

"St.  Louis  etc.  E.  Co.  v  Thompson,  M Schneider  v  Local  Union  No.  60, 

(Tex.)   113  S.  W.  144.  116  La.  270,  40  So.  700,  114  Am.  St. 

29  St.  Louis  etc.  E.  Co.  v  Thompson,  Eep.  549,  5  L.  E.  A.  N.  S.  891. 

(Tex.)   113  S.  W.  144.  »  Fuerst  v  Musical  Mutual  Protec- 

27  St.  Louis  etc.  E.  Co.  v  Thompson,  tive  Union,  95  N.  Y.  Suppl.  155. 
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threat  by  the  president  that  if  the  fine  was  not  paid  the  member 
would  be  expelled,  in  which  case  his  means  of  earning  a  livelihood 
in  his  profession  would  be  impaired  if  not  totally  destroyed, 
amounts  to  duress.30  In  England,  however,  where  a  statute  n  pro- 
vides that  nothing  therein  contained  shall  enable  any  court  to  en- 
tertain any  legal  proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of  any  agreement 
for  the  application  of  the  funds  of  a  trade  union  to  provide  benefits 
to  members,  it  has  been  held  that  where  the  executive  committee 
of  a  registered  trade  union  have  passed  a  resolution  inflicting  fines 
upon  members  who  have  acted  in  a  manner  prejudicial  to  the 
welfare  of  the  society,  the  society  will  not  be  restrained  at  the  in- 
stance of  the  members  on  whom  such  fines  have  been  stated  to  have 
been  imposed  from  levying  them,  even  on  the  assumption  that  the 
rules  gave  no  direct  power  of  fining.  The  view  was  taken  that  to 
prohibit  the  defendants  from  levying  such  fines  at  the  instance  of 
parties  who  still  wish  to  retain  the  benefit  of  membership  of  the  so- 
ciety with  its  attendant  advantages,  would  be  entertaining  legal 
proceedings  instituted  with  a  view  to  directly  enforcing  an  agree- 
ment within  the  statute  cited.82 

§  335.  Benefits  —  Eight  to. 

Many  of  the  unions  make  provisions  for  payment  of  certain 
classes  of  benefits,  such  as  accident  benefits,  death  benefits,  insur- 
ance, strike  pay,  sick  pay,  superannuation,  etc.,  and  to  this  extent 
at  least,  are  in  the  nature  of  mutual  benefit  associations.  Each 
member  has  an  interest  in  any  fund  accumulated  for  these  purposes 
in  the  hands  of  the  union,83  but  can  avail  himself  of  the  provisions 
for  payment  of  benefits  therefrom,  only  as  provided  by  the  con- 
stitution, rules  or  by-laws  of  the  association.34  In  other  words  his 
right  to  benefits  is  a  defeasible  one.  He  cannot  take  benefits  and 


^Fuerst  v  Musical  Mutual  Protec-  Musicians  Benev.  etc.  Ass'n,  (1903) 

tive  Union,  95  N.  Y.  Suppl.  155.  95  Mich.  451,  54  N.  W.  954. 

81  Trades  Union  Act  1871,  section  4.  **  Harrington  v  Workingmen  's  Ben. 

^Mullett  v  United  French  Polish-  Ass'n,  70  Ga.  340;  Wexner  v  Grune- 

ers'  Soc.,  91  L.  T.  133,  20  T.  L.  Bep.  apple,  111  N.  Y.  Suppl.  280,  127  App. 

595.  Div.  579;  Coons  v  Christie,  53  N. 

83  Flaherty  v  Portland  Longshore-  Y.  Suppl.  668,  24  Misc.  296.  And 

men's  Benevolent  Society,  99  Me.  see  cases  cited  in  subsequent  notes  in 

253,  59  Atl.  58;  Meurer  v  Detroit  this  lection. 
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at  the  same  time  ignore  the  rules  of  the  union.85  Thus  if  the  by- 
laws provide  that  members  shall  not  work  for  unaffiliated  em- 
ployers, it  seems  that  an  observance  of  such  by-laws  by  a  member 
is  a  condition  to  the  right  to  receive  benefits.36  If  the  by-laws  pro- 
vide for  payment  of  benefits  to  members  of  committees  sent  to  con- 
fer with  employers  who  are  discharged  in  consequence  thereof, 
until  they  shall  again  obtain  steady  employment,  the  right  of  such 
members  to  benefits  ceases  on  their  acceptance  of  steady  employ- 
ment of  any  character.  To  terminate  their  right  to  benefits,  it  is 
not  necessary  that  they  should  obtain  steady  employment  in  the 
trade  ordinarily  pursued  by  them  as  a  means  of  livelihood.5"  If 
the  constitution  provides  that  in  order  to  share  in  accident  bene- 
fits a  member  must  have  worked  at  the  job  where  the  injury  was 
received  at  the  rate  of  wages  demanded  by  the  organization,  a 
member  who  is  injured  while  working  for  a  less  rate  of  wages  than 
demanded  by  the  organization  cannot  recover  accident  benefits.88 
So  where  the  rales  of  a  union  allow  strike  pay  to  members  who 
cease  work  in  accordance  with  such  rules,  and  members  cease  work 
without  permission  of  the  union,  it  has  no  power  to  give  its  per- 
mission subsequently  so  as  to  authorize  strike  pay  being  given  to 
such  members.89  In  a  similar  case  recently  decided  it  appeared 
that  the  rules  of  a  union,  the  management  of  which  was  vested  in 
a  council,  under  whom  an  executive  committee  acted,  provided  that 
no  lodge  was  to  give  notice  of  a  strike  until  its  case  had  been  laid 
before  a  council  or  committee  meeting  for  their  approval ;  and  that 
any  lodge,  or  number  of  men  in  a  lodge,  ceasing  work  without  the 
approval  of  either  the  committee  or  council,  should  forfeit  all 
claims  on  the  union.  A  number  of  men  in  a  lodge  ceased  work  on 
account  of  a  dispute  with  their  employer  without  having  laid  their 
case  before  the  council  or  committee  for  their  approval.  The  ex- 
ecutive committee  refused  to  allow  strike  pay,  but  the  council  on 
appeal  allowed  it.  The  court  held  that  the  action  of  the  council 


85  Burke  v  Amalgamated  Society  of  Engravers,     (B.    I.    1908),    69    Atl. 

Dyers,  75  L.  J.  K.  B.  (1906)  2  K.  B.  554. 

583.  "Conniff  v  Jamour,  31  Misc.  729, 

"Coons  v  Christie,  53  N.  Y.  Suppl.  65  ^  Y-  SuPP!-  817. 

C«Q    r>A  •**••«„    oo«  OTHowden     v     Yorkshire     Miners' 
668,  24  Misc.  296. 

Ass'n,   (1893)   1  K.  B.  308,  72  L.  J. 

?Tponoyan    y    Friendly    Society    of  K.  B.  176,  88  L.  T.  134. 
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was  ultra  vires.40  If  it  is  a  prerequisite  to  receiving  a  benefit  for 
sickness  that  the  member  claiming  it  shall  furnish  a  doctor's  certi- 
ficate to  the  sick  committee,  the  mere  exhibition  of  such  certificate 
to  a  member  of  that  committee  is  insufficient.41  And  where  a  rule 
provides  that  members  of  a  branch  of  the  union  which  might  be 
" locked  out  or  otherwise  thrown  out  of  employment"  should  on 
certain  conditions,  receive  strike  pay,  and  the  members  of  a  branch 
of  the  union  struck  illegally  and  without  the  sanction  of  the  union, 
and  afterwards  expressed  a  desire  to  resume  work,  their  object  in 
resuming  work  being  only  to  put  themselves  in  a  position  to  strike 
with  the  sanction  of  the  union,  and  the  masters  refused  to  allow 
them  to  go  back  to  work,  it  was  held  that  they  were  not  "locked 
out  or  otherwise  thrown  out  of  employment"  within  the  meaning 
of  the  rule.*2  Nevertheless,  provisions  of  a  constitution  which  may 
deprive  a  member  of  rights  acquired  when  paying  dues  from  time 
to  time  are  to  be  construed  strictly,  the  reason  for  this  being  that  for- 
feitures are  not  favored  in  the  law.  A  member  should  not  be  de- 
prived of  benefits  arising  out  of  his  certificate  of  membership  un- 
less a  construction  of  the  constitution  makes  such  a  result  absolute- 
ly necessary.*8  In  accordance  with  this  principle  it  has  been  held 
that  a  provision  that  "no  person  who  engages  in  the  sale  of  intox- 
icating drinks  can  be  admitted  or  retained  as  a  member,"  when 
taken  in  connection  with  other  provisions  seemingly  applicable, 
respecting  the  preferring  of  charges  and  the  methods  prescribed  for 
trials  of  offending  members,  cannot  be  deemed  self-executing,  and 
a  member's  rights  under  his  certificate  do  not  terminate  ipso  facto 
on  his  engaging  in  the  sale  of  intoxicating  liquors.  Charges  must 
be  preferred  and  an  opportunity  to  defend  given  him  before  his 
membership  ceases.**  It  has  similarly  been  held  that  where  there 
is  nothing  in  the  by-laws  requiring  dues  to  be  paid  in  advance,  a 
member 's  monthly  dues  may  be  paid  at  any  time  during  the  month, 

40 In  re  Durham  Miners'  Ass'n,  17  **  Stewart  v  United  Brotherhood  of 

T.  L.  Eep.  39.  Carpenters,    etc.,    91    Minn.    189,    97 

41  Harrington       v       Workingmen  's  N.  W.  668 ;  Screwmen  's  Benev.  Ass  'n 

Benev.  Ass'n,  70  Ga.  340.     And  see  v  O'Donohue,  25  Tex.  Civ.  App.  254, 

Wexner    v    Gruneapple,    111    N.    Y.  60  S.  W.  683. 

Suppl.  280,  127  App.  Div.  579.  *4  Steinart  v  United  Brotherhood  of 

"Howden     v     Yorkshire     Miners'  Carpenters,  etc.,  91  Minn.  189,  97  N. 

Ass'n,    (1893)    1    K.   B.   308,    72    L.  W.  668. 
jl.  K.  B.   176,  88  L,   T.  134. 
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and  that  one  who  dies  before  the  end  of  the  month  cannot  be  con- 
sidered as  in  arrears  for  that  month,  so  as  to  bar  his  wife 's  right  to 
the  amount  provided  by  the  by-laws  for  defraying  the  funeral  ex- 
penses of  deceased  members  clear  of  all  fines  and  in  good  standing." 
A  provision  in  the  constitution  that  rights  to  benefits  may  be  for- 
feited by  a  member  who  voluntarily  exposes  himself  to  risks  to 
which  members  are  not  usually  liable,  has  no  application  to  a  mem- 
ber who  so  exposes  himself,  where  the  organization  through  its 
duly  authorized  officers  accepts  assessments  from  such  member  with 
full  knowledge  of  the  unusual  hazards  of  his  occupation.  Under 
these  circumstances  the  constitutional  provision  is  waived."  And 
where  circumstances  occur  under  which  a  member  becomes  entitled 
to  a  benefit,  he  cannot  be  deprived  of  his  right  thereto  by  a  subse- 
quent amendment  of  the  constitution.47 

§  336.  —  Actions  to  enforce  payment  of  benefits In  the 

United  States Where  provision  is  made  for  domestic  tribunal 

to  determine  claims. 

As  was  shown  in  a  preceding  chapter,  there  is  a  conflict  of  au- 
thority as  to  whether  any  power  resides  in  a  union  to  make  a  de- 
termination of  its  own  tribunal  in  respect  of  a  claim  by  a  member 
for  benefits  a  conclusive  adjudication  of  the  question  precluding 
recourse  to  the  courts,  the  better  opinion,  both  on  principle  and  the 
weight  of  authority  being  that  it  has  no  such  power.  It  was  also 
shown  that  in  some  jurisdictions  where  the  power  was  declared  to 
exist,  the  view  was  taken  that  it  must  be  conferred  expressly  by 
some  provision  in  the  constitution,  rules  or  by-laws,  while  in  others 
it  was  held  that  such  power  existed  under  provisions  simply  con- 
ferring on  designated  tribunals  the  jurisdiction  to  hear  and  de- 
termine claims  of  members  against  the  union  for  benefits.48  Where 
the  view  prevails  that  these  associations  have  no  power  to  adopt 
provisions  making  final  the  decisions  of  their  own  tribunals  in  re- 
lation to  claims  for  benefits,  it  is  of  course  competent  to  bring  suit 
for  benefits  notwithstanding  an  adverse  decision  of  the  domestic 


"Weiss  v  Tennant,  2  Misc.  213,  21          *7  Brotherhood    of   Painters,    etc.    v 
N.  Y.  Suppl.  252.  Moore,  36  Ind.  App.   580,  76  N.  E. 

48  Brotherhood    of    Painters,    etc.    v       262. 

Moore,  36  Ind.  App.  580,  76  N.   E.          "See  Supra  Chapter  XXIII,  Con- 
262.  stitutions,  Rules  and  By-laws,  Section 

284. 
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tribunal  on  a  claim  therefor,  and  the  existence  of  provisions  declar- 
ing that  such  decisions  shall  be  final."  On  the  other  hand,  in  juris- 
dictions where  the  view  is  taken  that  the  determination  of  the  do- 
mestic tribunal  is  final  on  claims  of  members  for  benefits  against 
the  union,  if  the  constitution  or  by-laws  so  provide,  but  not  other- 
wise, a  member  whose  claim  for  benefits  has  been  decided  adversely 
to  him  may  resort  to  the  courts  for  its  enforcement  if  there  is  no 
express  provision  making  the  determination  of  the  domestic  tribunal 
final,  but  if  such  provision  exists,  he  cannot  successfully  resort  to 
the  courts,  in  the  absence  of  any  showing  of  fraud  on  the  part  of 
the  tribunal  which  passed  on  the  claim.50  So  in  jurisdictions  where 
the  view  is  taken  that  if  the  domestic  tribunal  is  vested  with  power 
to  hear  and  determine  claims  of  members  for  benefits,  its  deter- 
mination is  final  whether  or  not  there  is  any  express  provision  to 
that  effect,  a  member  cannot  in  the  absence  of  fraud  invoke  the  aid 
of  the  courts  against  an  adverse  decision  on  a  claim  for  benefits  by 
a  domestic  tribunal  vested  with  power  to  hear  and  determine  the 
claim,  and  it  makes  no  difference  whether  or  not  provisions  exist 
declaring  that  such  decision  shall  be  final.51  If  a  claim  has  been 
duly  allowed,  and  the  officer  to  whom  is  delegated  that  duty  refuses 
payment,  the  member  may,  of  course  resort  to  the  courts  to  compel 
payment.52 

§  337. Where  no  provision  is  made  for  domestic  tribunal 

to  determine  claims. 

If  no  provision  is  made  by  the  by-laws  for  a  tribunal  to  decide 


"See      Supreme      Council      Chosen          MVan  Pouck  v  The  Netherland  St. 

Friends  v  Forsinger,  125  Ind.  52,  25  Vincent   De   Paul   Society,   63    Mich. 

N.  E.   129,  21  Am.  St.  Eep.   196,  9  378,  29  N.  W.  863.     And  see  Wuer- 

L.    E.    A.    501;    Bauer    v    Sampson  thner    v    Workingmen's    Benevolent 

Lodge,   102  Ind.  262,   1  N.   E.   571;  Ass'n,  121  Mich.  90,  70  S.  W.  921; 

Myers   v   Jenkins,    63    Ohio   St.    101,  Bailway    Passenger    &    Freight    Con- 

57  N.  E.  1089 ;  Zeliff  v  Grand  Lodge,  ductors '     Mutual    Aid     and     Benefit 

53  N.  J.  L.  536,  22  Atl.  63;   Grim-  Ass'n,  147  111.  138,  35  N.  E.  168. 
bley  v  Harold,  125  Cal.  24,  51  Pac.  B1See    Donnelly    v    Supreme    Coun- 

558,  73  Am.  St.  Rep.  19 ;  Daniher  v  cil  C.  B.  Lv  106  Md.  425,  67  Atl.  276, 

Grand  Lodge  A.  O.  U.  W.,  10  Utah  124    Am.    Sty    Eep.    499;    Anacosta 

110,  37  Pac.  245;   Edwards  v  Aber-  Tribe  v  Murbach,  13  Md.  91,  71  Am. 

agon  Mut.  Ship  Ins.  Society  L.  E.,  1  Dec.  625. 

Q.  B.  563.  B2See  Anacosta   Tribe   v  Murbach, 

13  Md.  91,  71  Am.  Dec.  625. 
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claims  against  it  by  members,  a  member  may  resort  to  the  courts 
for  enforcement  of  a  claim.53 

§  338. Necessity  for  exhausting  remedies  within  union  be- 
fore resorting  to  courts. 

As  was  shown  in  a  previous  chapter,  it  is  competent  to  provide  by 
the  by-laws  for  the  presentation  of  claims  for  benefits  to  designated 
officers,  and  that  the  members  presenting  the  claim,  shall  if  dissatis- 
fied with  their  action,  appeal  to  the  governing  board  of  the  organ- 
ization.5* Those  who  become  members  of  these  organizations  sub- 
scribe to  their  laws,  and  if  they  make  provisions  for  trying  contro- 
versies relating  to  property  rights,  the  member  aggrieved  must  pur- 
sue the  course  prescribed  before  resorting  to  the  courts  to  enforce 
his  claim.  There  is  no  valid  reason  why  he  should  not  be  com- 
pelled to  do  what  he  has  agreed,  and  the  harmony  and  efficiency  of 
such  organizations  require  that  all  measures  provided  and  required 
by  their  by-laws  should  be  exhausted  before  appealing  to  the  courts 
to  settle  the  controversy.56  It  has  been  held  however  that  by-laws 
simply  giving  the  right  of  appeal  to  a  superior  body  of  which  the 
association  is  a  branch  will  not  deprive  a  member  of  the  right  to  sue 
before  taking  such  appeal.56 

§  339. Parties. 

In  accordance  with  well  settled  principles  relating  to  parties,5;  if 
the  union  is  an  unincorporated  association,  and  there  is  no  statute 
authorizing  it,  no  action  for  benefits  can  be  brought  against  such 
union  as  a  body.58  And  if  statutes  authorize  suit  to  be  brought 

88  Dolan  v  Court  of  Good  Samaritan,  era!  assembly.     In  this  ease  no  allu- 

128  Mass.  437.  sion  was  made  to  any  provisions  of 

54  See   Supra  Chapter  XXIII,   Con-  the   constitution   or   by-laws.        It   is 

stitutions,  Rules  and  By-Laws,  Section  therefore  worthless  as  authority,  be- 

283.  cause   sufficient   facts  do   not   appear 

83  Bauer    v    Sampson    Lodge,     102  on  the  face  of  the  opinion  to  enable 

Ind.  262,  1  N.  E.  571.  the  investigator  to  determine  whether 

58  Bauer  v  Sampson  Lodge,  102  Ind.  or  not  is  was  decided  on  correct  prin- 

262,  1  N.  B.  571.     And  see  Dickstein  ciples. 

v  Campbell,  117  N.  Y.  Suppl.  158,  in  °7  See   Supra   Chapter   XVII,   How 

which  it  was  held  that  before  bring-  Actions     Brought     By     or     Against 

ing    suit      for      benefits      wrongfully  Unions,  Section  214. 

denied  by  a  local  it  is  not  necessary  MHanke  v  Cigar  Makers'  Interna- 

that    an    appeal    should    have    been  tional  Union,  27  Misc.  529,  58  N.  Y. 

taken  to  the  district  council  or  gen-  Suppl.  412. 
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against  designated  officers  of  the  union  or  against  all  the  members, 
an  action  against  an  officer  other  than  those  designated  is  not  well 
brought.  It  should  be  brought  against  the  officer  designated  or 
against  all  the  members.59 

§  340. Defenses. 

To  an  action  for  a  death  benefit,  it  is  no  defense  that  the  deceased 
member  who  was  otherwise  in  good  financial  standing  at  the  time 
of  his  death  had  failed  to  pay  a  fine  imposed  on  him  ex  parte  and 
by  an  officer  having  no  power  to  impose  it,60  and  if  the  defense  is  set 
up  that  decedent  had  not  been  a  member  for  the  required  length  of 
time,  the  burden  is  on  defendant  to  prove  that  fact.61 

§  341. In  England  and  Canada. 

To  reach  a  clear  understanding  of  the  English  and  Canadian 
law  on  this  subject,  a  consideration  of  the  status  of  labor  unions  at 
common  law  and  the  effect  of  the  provisions  of  the  Trade  Union 
Statutes  of  1871  and  1875  is  necessary.  Prior  to  the  passage  of 
the  act  of  1871,  a  labor  union  was  an  unlawful  association  in  Eng- 
land and  none  of  the  contracts  contained  in  its  rules  were  en- 
forceable.63 By  section  3  of  the  act  it  is  provided  that  "the  pur- 
poses of  any  trade  union  shall  not,  by  reason  merely  that  they  are 
in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or  voidable 
any  agreement  or  trust.  By  section  4  however,  it  is  further  pro- 
vided that  nothing  in  the  act  shall  enable  any  court  to  entertain  any 
legal  proceeding  instituted  with  the  object  of  directly  enforcing  or 
recovering  any  damages  for  the  breach  of  any  agreement  for  the 
application  of  the  funds  of  a  union  to  provide  benefits  to  members. 
The  net  result  of  this  somewhat  singular  legislation,  so  far  as  di- 
rect actions  to  enforce  payment  of  benefits  is  concerned,  is  to  leave 
the  law  precisely  as  it  was  before  the  passage  of  the  act.  In  other 
words  with  reference  to  an  application  to  directly  enforce  an  agree- 
ment of  the  character  under  consideration,  the  statute  does  not 

wHanke    v    Cigar    Makers'    Inter-          ** Pennant    on    Trade   Unions   And 

national  Union,  27  Misc.  529,  58  N.  The  Law,  p.  16;   Farrer  v  Close,  L. 

Y.  Suppl.  412.  E.  4  Q.  B.  602,  10  B.  &  S.  533,  38 

"°  Screwmen  's      Benev.      Ass'n      v  L.   J.   M.   C.    132;    Hornby  v    Close, 

O'Donohue,   25   Tex.   Civ.   App.    254,  L.  E.  2  Q.  B.  153,  36  L.  J.  M.  C.  53, 

60  S.  W.  683.  15  L.  T.  563;  Hilton  v  Eckersley,  6 

"Weiss  v  Tennant,  2  Misc.  213,  21  El.  &  Bl.  47,  25  L.  J.  Q.  B.  199. 
N.  Y.  Suppl.  252. 
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confer  any  power  and  does  not  take  away  any  power  if  it  existed.8* 
In  consequence,  the  courts  will  not  entertain  any  action,  the  object 
of  which  is  the  direct  enforcement  by  a  member  of  a  labor  union,*4 
or  a  personal  representative  of  a  deceased  member,65  of  a  participa- 
tion in  benefits,  and  this  is  especially  true  where  the  rules  which 
make  provision  for  benefits  are  merely  ancillary  to  the  main  object 
of  the  union  and  cannot  be  separated  from  it.66  By  section  10  of 
the  Conspiracy  and  Protection  of  Property  Act  of  1875,  it  is  pro- 
vided that  a  member  not  under  the  age  of  16  years,  may  by  writ- 
ing nominate  a  person  to  whom  any  moneys  payable  on  the  death 
of  such  member  not  exceeding  50  shall  be  paid,  and  that  on  receiv- 
ing proof  of  the  death  of  a  nominator  the  union  "  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member.  By  section  1  of 
this  act  it  is  provided  that  the  acts  of  1871  and  1875  are  to  be  con- 
strued as  one  act.  It  was  held,  construing  section  10  of  the  Act 
of  1875  with  section  4  of  the  Act  of  1871,  that  the  nominee  of  a 
deceased  member  could  not  maintain  an  action  to  recover  a  sum  of 
money  due  the  latter  under  the  rules  of  the  union.  In  this  case 


(affirming  88  L.  T.  686,  and  dis- 
tinguishing Swaine  v  Wilson,  24  Q. 
B.  D.  252,  59  L.  J.  Q.  B.  76,  62  L. 
T.  309) ;  Beaulieu  v  Cochrane,  29 
Ont.  (Can.)  151.  And  see  dictum  in 
Burke  v  Amalgamated  Society  of 
Dyers,  75  L.  J.  K.  B.  533.  Com- 
pare Gozney  v  Bristol  Trade  &  Provi- 
dent Society,  (1909)  1  K.  B.  901, 
(reversing  24  T.  L.  B.  814),  which 
holds  that  an  association  though  reg- 
istered as  a  trade  union  which  has  as 
its  objects  the  payment  of  sick  bene- 
fits and  the  allowance  of  strike  pay  is 
not  an  illegal  association  indepen- 
dently of  the  relieving  provisions  of 
the  Trade  Union  Acts,  and  the  courts 
have  jurisdiction  to  entertain  a  suit 
to  receive  sick  benefits. 

^Bussell  v  Amalgamated  Society 
of  Carpenters,  25  T.  L.  B.  520. 

"  Cullen  v  Elwin,  90  L.  T.  840,  20 
T.  L.  Bep.  490,  (affirming  88  L.  T. 
686). 


v  Connol,  14  Ch.  482, 
49  L.  J.  Ch.  328,  42  L.  T.  139,  (in 
which  it  was  further  said  that  the  ob- 
ject of  the  Trade  Union  Act  of  1871 
was  to  make  trades  unions,  which 
were  illegal  on  account  of  their  rules 
being  in  restraint  of  trade,  legal  for 
certain  purposes  such  as  to  enable 
them  to  sue  and  be  sued  and  to  hold 
property,  but  was  not  to  make  con- 
tracts of  members  of  such  unions 
legal  inter  se  and  capable  of  being 
enforced);  Cullen  v  Elwin,  90  L.  T. 
840,  (affirming  88  L.  T.  686). 

84  Chamberlain 's  "Wharf  Limited  v 
Smith,  (1900)  2  Ch.  605,  69  L.  J. 
Ch.  783,  83  L.  T.  238 ;  Sayer  v  Amal- 
gamated Society  of  Carpenters,  19  T. 
L.  Bep.  122;  Bigby  v  Connol,  14 
Ch.  Div.  482,  49  L.  J.  Ch.  328;  42 
L.  T.  139;  Duke  v  Littleboy,  49  L. 
J.  Ch.  802,  43  L.  T.  216;  Old  v 
Eobson,  59  L.  J.  M.  C.  41,  62  L.  T. 
282;  Alfin  v  Hewlett,  18  T.  L.  Eep. 
664;  Cullen  v  Elwin,  90  L.  T.  840, 
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the  view  was  taken  that  the  object  of  section  10  was  merely  to  en- 
able the  member,  without  the  necessity  of  making  a  will  and  put- 
ting his  estate  to  the  expense  of  probate,  to  give  away  any  small 
sum  of  money  that  might  be  due  him  from  the  union.67 

§  342.  —  Suits  to  enjoin  payment  of  benefits. 

Under  the  English  Trade  Union  Law,  it  is  held  that  where  the 
officers  of  a  union  refuse  to  take  legal  proceedings  to  prevent  the 
union  from  paying  strike  benefits  contrary  to  the  rules  of  the  union, 
a  member  in  behalf  of  himself  and  the  other  members  of  the  union 
may  institute  such  proceedings.88  A  suit  of  this  character,  it  is 
said,  is  not  an  action  to  recover  damages  for  the  breach  of  an  agree- 
ment nor  an  action  to  enforce  an  agreement,  within  the  meaning  of 
section  4  of  the  Trade  Union  Act  of  1871  providing  that  nothing 
therein  contained  shall  enable  any  court  to  entertain  any  legal  pro- 
ceedings instituted  with  the  object  of  directly  enforcing  an  agree- 
ment for  the  application  of  the  funds  of  a  union  to  provide  benefits 
to  its  members,  nor  to  recover  damages  for  breach  of  such  agree- 
ment.* The  officers  should  be  added  as  defendants  to  such  action. 
While  they  should  not  be  personally  affected  as  to  the  past  appli- 
cation of  the  funds  by  anything  decided  in  the  action,  the  order 
for  an  injunction  relating  to  the  future  application  of  the  funds 
will  apply  to  them  as  much  as  to  any  other  members  of  the  associa- 
tion.;0 

§  343.  Eight  to  sue  to  recover  or  prevent  misapplication  of  funds 
of  union." 

Members  of  a  union  formed  for  the  ordinary  lawful  purposes, 
may  on  behalf  of  themselves  and  all  other  members,  maintain  a  suit 
to  recover  money  belonging  to  the  union  (money  deposited  in  bank 
by  its  officers  which  they  refuse  to  restore  to  the  control  of  the 
union), 7  and  this  right  of  action  is  not  affected  by  the  fact  that, 


m  Crocker  v  Knight,  66  L.  T.  596,  L.  E.  431,  53  W.  E.  667    (affirming 

(affirming  66  L.  T.  188),  61  L.  J.  Q.  (1903)   1  K.  B.  308,  72  L.  J.  K.  B. 

B.  466,  (1892)  1  Q.  B.  702.  176,  88  L.  T.  N.  S.  134). 

"Howden     v     Yorkshire     Miners'  70tr      *                Tr    i   ^-         •**• 

70Howden     v     Yorkshire     Miners' 

Ass'n,   (1903)   1  K.  B.  308,  72  L.  J.  .,      a9(m   i  K    B   308    72  L    T 

IT     T3     17R     fitt  T      T-     TVT    Q     194.  '     ^±y(}6)     *    ^'    **•    rfU8>    '*    •"•    J' 

T6,  88  L.  T.  N,  S.  134.  K  R  1?6   gg  L    T   N   g    134 
^Yorkshire  Miners'  Assoc.  v  How- 
den,   (1905)   A.  C.  256,  74  L.  J.  K.  "And  see  the  preceding  section. 
B.  511,   92  L.   T.  N.  S.   701,  21   T.  ra  Snow  v  Wheeler,  113  Mass.  179. 
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in  carrying  out  the  purposes  of  the  union  some  of  its  members  have 
perpetrated  unlawful  acts  outside  of  the  declared  and  real  pur- 
poses of  the  union.  Each  unlawful  act  stands  by  itself  to  be  an- 
swered for  only  by  those  who  join  in  its  perpetration.78  So,  by 
parity  of  reasoning,  a  member,  or  some  of  the  members  of  the  union 
sin  behalf  of  themselves  and  other  members,  may  maintain  a  bill  to 
prevent  a  misapplication  of  the  funds  of  the  union  by  its  officers 
or  by  other  members.7*  In  England  prior  to  the  Trade  Union  Act 
of  1871,  labor  unions  were  illegal,  and  were  illegal  in  such  a  sense 
that  the  workmen  could  not  bring  actions  to  enforce  their  rights 
inter  se,  and  they  could  not  succeed  in  prosecutions  of  officers  of 
the  combination  or  association  for  misappropriation  of  funds.? 
Since  the  passage  of  that  act  the  misappropriation  or  misapplication 
of  funds  of  a  union  may  be  restrained  by  injunction  by  parties 
interested  in  the  fund,  and  it  was  accordingly  held  that  some  of  the 
members  in  behalf  of  themselves  and  all  other  members  except  the 
defendants  might  bring  suit  to  restrain  other  members  from  apply- 
ing the  funds  in  a  manner  contrary  to  an  agreement  to  provide 
benefits  to  members.76  Such  a  suit  it  was  held  was  not  an  action  to 
directly  enforce  an  agreement,  or  to  recover  damages  for  breach 
of  an  agreement  within  a  provision  of  the  Trade  Union  Act  of  1871, 
that  nothing  therein  contained  should  enable  any  court  to  enter- 
tain any  proceedings  instituted  with  the  object  of  directly  enforcing 
or  recovering  any  damages  for  breach  of  any  agreement  for  the 
application  of  the  funds  of  a  union  to  provide  benefits  to  members. 
All  that  is  sought  is  to  prevent  payment  of  the  funds  to  somebody 
else  and  the  proceedings  can  be  maintained.77  It  was  similarly  held 
that  the  members,  suing  in  behalf  of  themselves  and  all  other 
members,  could  maintain  an  action  to  enjoin  the  officers  from  em- 


78  Snow  v  Wheeler,  113  Mass.  179.  M.   C.    132 ;    Hornby  v   Close,   L.   B. 

74  Flaherty   v   Portland    Longshore-  2  Q.  B.  153,  36  L.  J.  M.  C.  43,  15 

men's    Benevolent    Society,    99    Me.  L.  T.  563. 

253,   59   Atl.    58.     And   see   Snow   v  7flWolfe  y  MatthewSj   21   Ch<   Div> 

Wheeler,  113  Mass.  179.  -^   47  L   T   158 

7aHowden     v     Yorkshire     Miners' 

Ass'n,  72  L.  J.  K.  B.  176,   (1903)   1  "  Wolf  e  v  Matthews,  21  Ch.  Div.  194, 

K.  B.  308,  88  L.  T.   1341,  per  Wil-  47  L.  T.  158  (distinguishing  Eigby  v 

liams  L.  J.;  Farrer  v  Close,  L.  E.  4  Connol,    14    Ch.    D.    482)     And    see 

Q.  B.  602,  10  B.  &  S.  533,  38  L.  J.  Cope  v  Crossley,  24  T.  L.  E.  817. 
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ploying  the  funds  of  the  union  in  defense  of  one  of  its  officers,  in 
accordance  with  an  ultra  vires  resolution  purporting  to  authorize 
such  action,78  or  to  prevent  the  officers  from  enforcing  ultra  vires 
rules  for  levying  assessments  on  the  members  and  applying  the 
funds  of  the  society  to  the  election  and  maintenance  of  parlia- 
mentary representatives.7' 

§  344.  Assignment  of  funds  by  members  and  suits  to  compel  assign- 
ment. 

Where  by  the  provisions  of  the  constitution,  the  members  in  good 
standing  have  sole  control  of  the  funds  of  the  union,  an  assignment 
of  the  funds  by  members  in  good  standing  in  pursuance  of  action  had 
at  a  meeting  regularly  had  is  valid.  Members  suspended  for  arrear- 
ages in  dues  are  not  necessary  parties  to  the  assignment,  notwith- 
standing they  may  have  had  a  contingent  interest  in  the  funds,  de- 
pendent on  reinstatement  upon  payment  of  arrearages  and  dues.80 
Where  the  funds  of  a  union  formed  for  lawful  purposes  are  de- 
posited for  its  use  in  the  name  of  trustees  in  a  bank,  and  the  name 
of  the  union  is  thereafter  changed  by  vote  of  its  members  regularly 
taken,  and  one  of  the  trustees  refuses  to  join  in  an  assignment  of 
the  funds  to  his  successors,  without  which  assignment  the  bank 
would  not  transfer  the  funds  to  their  successors,  the  members  of 
the  union  might  maintain  a  bill  in  behalf  of  themselves  and  their 
associates  to  compel  such  assignment.81 

§  345.  Eights  of  members  on  dissolution  and  winding  up. 

On  the  dissolution  of  a  union,  there  is  a  resulting  trust  in  favor 
of  those  who  contributed  to  the  funds  and  who  were  members  on  the 
date  of  the  dissolution.82  These  funds  should  be  distributed  among 
such  members  in  accordance  with  the  rules  of  the  unions,88  or  if  there 
be  no  rules  for  distribution  of  goods  on  dissolution,  they  should  be 
distributed  in  the  proportion  in  which  the  members  have  sub- 


78Alfin  v  Hewlett,  18  T.  L.  B.  664.  "'In  Be  Printers'  and  Transferors' 

79Osborne   v   Amalgamated  Society  Soc.,  68  L.  J.  Ch.  537,   (1899)   2  Ch. 

of  Railway  Servants  L.  E.   (1909)   1  184,  47  W.  E.  619;  Strick  v  Swansea 

Ch.  163  (reversing  24  T.  L.  E.  827).  Tin  Plate  Co.,  36  Ch.  D.  558,  57  L.  J. 

80  Brown  v  Stoerkel,  74  Mich.  269,  Ch.  438,  57  L.  T.  392,  35  W.  E.  831. 
41  N.  W.  921,  3  L.  E.  A.  430.  •»  Strick  v  Swansea  Tin  Plate  Co., 

81  Birmingham     v     Gallagher,     112  36  Ch.  D.  558,  57  L.  J.  Ch.  438,  57 
Mass.  190.  L.  T.  392,  35  W.  E.  831. 
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scribed  thereto.84  Courts  of  equity  may  supervise  the  distribution 
of  funds  on  winding  up  in  accordance  with  the  rules,  and  any 
illegality  in  the  rules  arising  from  their  being  merely  in  restraint 
of  trade,  if  they  are  not  illegal  on  any  ground  beyond  that,  is  not 
such  an  illegality  as  to  prevent  the  court  giving  effect  to  the  rules 
in  the  winding  up.86  After  the  court  has  directed  an  inquiry  as 
to  the  persons  entitled  to  participate  in  the  funds  of  a  union  which 
has  been  wound  up,  it  is  too  late  to  object  that  a  statute  prevents 
the  court  from  distributing  the  assets.88 

84  In  Be  Printers'  and  Transferors '  L.  T.  392,  35  W.  E.  831. 

Soc.,  68  N.  J.  Ch.  537,  (1899)  2  Ch.  86Strick  v  Swansea  Tin  Plate  Co., 

184,  47  W.  E.  619.  36  Ch.  D.  558,  57  L.  J.  Ch.  438,  57 

M  Strick  v  Swansea  Tin  Plate  Co.,  L.  T.  392,  35  W.  E.  831. 
36  Ch.  D.  558,  57  L.  J.  Ch.  438,  57 
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§  346.  Eight  of  general  and  local  unions  to  withdraw  from  associa- 
tion with  each  other. 

If  a  general  union  refuses  to  continue  association  with  one  of 
its  locals,  both  being  voluntary  unincorporated  associations,  whether 
this  action  is  based  on  a  valid  or  invalid  reason,  a  court  of  equity 
cannot  enforce  continuance  of  the  relation  voluntarily  assumed  in 
the  absence  of  any  question  of  property  right.87  "The  very  idea 
of  voluntary  organization  is  association  mutually  acceptable." 
And  on  the  other  hand  if  a  local  desires  to  withdraw,  the  with- 
drawal cannot  be  prevented  by  injunction  or  otherwise,  on  the 
theory  that  the  agreement  of  membership  created  a  contract  for 
the  performance  of  the  duties  resulting  from  membership  which  a 
court  would  enforce  by  compelling  the  performance  of  the  rules 
regulated  by  the  duties.88  Especially  would  the  courts  refuse  to 
interfere  to  compel  continuance  of  association,  where  one  of  the 
avowed  objects  of  the  union  is  an  unjustifiable  interference  with 
the  freedom  of  contract  and  of  trade.90 

"O'Brien  v  Musical  Mutual  etc.  "O'Brien  v  Musical  Mutual  etc. 

Union,  64  N.  J.  Eq.  523,  54  Atl.  150.  Union,  64  N.  J.  Eq.  523,  54  Atl.  150. 

88 Mayer  v  Journeymen  Stone  Cut-  *° O'Brien  v  Musical  Mutual  etc. 

ters'  Ass'n,  47  N.  J.  Eq.  519,  524,  Union,  64  N.  J.  Eq.  523,  54  Atl.  150. 
20  Atl.  492. 
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§  347.  Power  of  general  union  to  exercise  disciplinary  measures. 

The  power  of  a  general  union  to  suspend  or  expel  a  local,  like  the 
power  of  a  union  to  discipline  its  members,91  rests  not  in  general 
law,  but  in  the  agreement  between  it  and  its  locals,  expressed  in  its 
constitution,  rules  and  by-laws,82  except  that  the  power  of  expul- 
sion for  conduct  violative  of  the  fundamental  objects  of  the  union, 
which  conduct  if  persisted  in  would  thwart  or  work  destruction  to 
these  objects  or  bring  the  union  into  disrepute,  is  inherent  in  the 
union,  independent  of  any  express  provisions  to  that  effect.93 

§  348.  Grounds  for  suspension  or  revocation  of  charter. 

As  stated  in  the  preceding  section,  any  conduct  on  the  part  of  a 
local  which  is  clearly  violative  of  the  fundamental  objects  of  the 
union  and  which  if  persisted  in  would  tend  to  thwart  or  work  de- 
struction to  these  objects,  or  bring  the  union  into  disrepute  would 
constitute  a  sufficient  ground  for  the  revocation  of  its  charter,94  and 
so  would  the  violation  of  established  rules  which  provide  for  ex- 
pulsion for  such  violation.95  On  the  other  hand  disobedience  of  a 
mandate  which  the  general  union  has  no  authority  to  make,66  or  of 
a  by-law  which  is  void  as  against  public  policy,97  is  no  ground  for 
suspension  or  revocation  of  a  charter. 

§  349.  Proceedings  for  suspension  or  revocation — Necessity  for 
notice  and  hearing. 

As  was  shown  in  a  preceding  chapter,  disciplinary  measures  can- 
not be  exercised  by  a  union  against  a  member  without  giving  him 
due  notice  of  the  charges  on  which  the  exercise  of  these  measures 
is  to  be  based,  and  a  hearing  or  opportunity  to  be  heard.98  Now, 
in  principle,  there  is  no  distinction  between  suspending  or  expelling 
a  member,  and  suspending  or  revoking  the  charter  of  a  local,99  and 
it  has  been  accordingly  held  that  when  a  general  union  seeks  to 


91  See  Supra  Chapter  XXV,  Mem- 
bership, Section  306. 

92  Grand  Grove  v  Garibaldi  Grove, 
130   Cal.   116,   62  Pac.   486,   80   Am. 
St.  Eep.  80. 

98  See  Supra  Chapter  XXV,  Mem- 
bership, Section  306. 

94  See  as  sustaining  this  view  Supra 
Chapter  XXV,  Membership,  Sections 
306,  307. 

"See   Supra   Chapter  XXV,   Mem- 


bership, Section  307,  and  O'Brien  v 
Musical  Mutual  etc.  Union,  64  N.  J. 
Eq.  523,  54  Atl.  150. 

96  See  State  v  Miller,  66  Iowa  26, 
23  N.  W.  241. 

97  See   Supra   Chapter  XXV,  Mem- 
bership, Sections  307,  308. 

98  See   Supra   Chapter  XXV,  Mem- 
bership, Section  309. 

99  Grand  Grove  v  Garibaldi  Grove, 
105  Cal.  219,  38  Pac.  947. 
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suspend,  or  expel  a  local,  it  is  necessary  that  such  local  be  given 
explicit  notice  of  the  charges  made  against  it,  and  a  hearing,1  and 
this  rule  applies  both  where  the  by-laws  so  provide,3  and  where 
there  is  no  such  provision;  indeed  a  by-law  which  dispenses  with 
notice  and  hearing  is  unreasonable  and  void,3  for  "it  is  a  principle 
of  natural  justice  that  no  one  shall  be  condemned  without  an  op- 
portunity to  be  heard."  Accordingly  suspension  or  expulsion 
without  notice  or  hearing  is  void.5 

§  350.  Requisites  of  notice  and  service  of  notice. 

The  notice  required  must  be  in  writing  and  specify  some  specific 
act  or  acts  constituting  the  offense,  and  the  time  and  place  of  trial,8 
and  if  no  other  method  of  service  is  prescribed  by  the  by-laws,  it 
must  be  served  on  the  members  of  the  local.  They  may,  however, 
where  the  constitution  or  by-laws  so  provide,  be  served  vicariously 
by  service  on  certain  officers  or  other  agents  designated  by  them 
for  the  purpose.  Service  of  this  kind,  however,  is  good  only  by 
virtue  of  the  agreement  of  the  members  as  thus  expressed  and 
would  otherwise  be  void.7 

§  351.  Hearing  and  determination. 

In  a  proceeding  to  suspend  or  expel  a  local,  the  general  union 
exercising  the  power,  acts  in  a  quasi- judicial  character  and  must 
confine  itself  to  the  powers  vested  in  it,  and  as  in  all  cases  of  in- 
ferior tribunals  its  jurisdiction  must  affirmatively  appear.8  Pro- 
ceedings to  suspend  or  expel  a  local  must  be  had  before,  and  a 
judgment  rendered  by,  the  tribunal  or  officer,  designated  by  the 
laws  of  the  union.  A  judgment  of  suspension  rendered  by  an  officer 

1  Hall  v  Supreme  Lodge  Knights  of  *  Grand   Grove   v   Garibaldi   Grove, 

Honor,  24  Fed.  450;   Grand  Grove  v  105  Cal.  219,  38  Pac.  947. 

Garibaldi    Grove,    130    Cal.    116,    62  5  See  supra  cases  cited  in  this  sec- 

Pac.  486,  80  Am.  St.  Eep.  80;  Grand  tion. 

Grove    v    Garibaldi    Grove,    105    Cal.  'Grand   Grove   v   Garibaldi   Grove, 

219,  38  Pac.  947.  130  Cal.  116,  62  Pac.  486,  80  Am.  St. 

Eep.    80;    Grand   Grove    v    Garibaldi 
-St.    Patrick's   Alliance    of    Amer-       ^       1Q5  Ca]    g        3g  pac    g4? 

ica  v  Byrne,  59  N.  J.  Eq.  26,  44  Atl.  <  Gr{md   Groye   y   Garibaldi   Grove> 

130  Cal.  116,  62  Pac.  486,  80  Am.  St. 
8  Grand   Grove   v   Garibaldi   Grove,       Eep.  80. 

105  Cal.  219,  38  Pac.  947.     And  see  8See     Grand     Grove     v     Garibaldi 

Supra  Chapter  XXV,  Membership,  Grove,  130  Cal.  116,  62  Pac.  486,  80 
Section  309.  Am.  St.  Eep.  80. 
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not  vested  with  the  requisite  authority  is  void  and  inoperative,9 
and  it  is,  of  course,  immaterial  how  strong  the  grounds  for  taking 
such  action  may  be.10  If,  however,  the  proceedings  are  had  before 
an  officer  vested  with  the  requisite  authority,  any  error  in  judg- 
ment is  a  mere  irregularity  and  unless  reversed  by  the  appropriate 
tribunal,  his  judgment  is  conclusive  on  the  parties  and  not  subject 
to  collateral  attack.  This  is  merely  an  application  of  the  familiar 
principles  that  obtain  in  relation  to  the  validity  and  effect  of 
judicial  determinations  of  controversies  between  citizens  in  the 
courts.11 

§  352.  Operation  and  effect  of  revocation  of  charter." 
The  revocation  by  a  general  union  of  the  charter  of  a  local  ends 
its  powers  so  far,  and  so  far  only,  as  they  were  derived  from  the 
rules  and  regulations  of  the  union.13  While  such  revocation  term- 
inates its  existence  as  a  part  of  the  union,  it  does  not  operate  to 
dissolve  it  as  a  voluntary  society,  or  deprive  it  of  its  rights  as  such 
derived  from  the  laws  of  the  State.  Until  dissolved  it  can  exist 
to  collect  its  debts  and  pay  its  creditors  and  make  distribution  of 
its  surplus.1*  Revocation  does  not  vest  title  to  its  property  in  the 
general  union.  That  event  breaks  off  the  relation  of  the  local 
with  the  parent  body  but  not  with  its  own  treasury.18 

§  353.  Eights  of  property  inter  sese. 

The  rights  of  a  general  and  local  union  inter  sese  to  property 
and  funds  in  the  hands  of  the  local  on  its  voluntary  withdrawal 
from  the  union,  or  the  revocation  or  suspension  of  its  charter,  de- 
pends largely  on  the  provisions  of  the  constitution  and  rules  of 
the  association  relative  to  the  subject,  or  on  the  absence  of  any 
such  provisions.  Thus  where  the  constitution  provides  that  the  re- 
ceipts of  a  local  shall  constitute  a  trust  fund  for  carrying  out 
the  purposes  of  the  association  and  that  if  the  local  shall  from  any 


9  See   Circus   v   Independent   Order          u  Hall  v  Supreme  Lodge  Knights  of 

Ahawa  Israel,  67  N.  Y.  Suppl.  342,  Honor,  24  Fed.  450. 
55  App.  Div.   534;   Hall  v   Supreme          "And  see  the  following  sections. 
Lodge    Knights   of    Honor,    24    Fed.          M  Wells  v  Monihan,  129  N.  Y.  161, 

450.  29   N.   E.   232. 

"See   Circus  v  Independent   Order          "Wells  v  Monihan,  129  N.  Y.  161, 

Ahawa  Israel,  67  N.  Y  .Suppl.  342,  29  N.  E.  232. 

55  App.  Div.  534.  u  Wells  v  Monihan,  129  N.  Y.  161, 

29  N.  E.  232. 


§353]     INTERNAL  ADM'N — GENERAL  AND  LOCAL  UNIONS.         419 

cause  cease  to  exist,  the  fund  shall  revert  to  the  general  union, 
and  a  local  disbands  after  voting  to  pay  the  money  over  to  an 
order  not  connected  with  the  union,  this  constitutes  a  diversion  of 
the  funds,18  and  the  officers  and  those  assisting  in  the  actual  dis- 
position of  the  funds  are  jointly  and  severally  liable  to  the  general 
union  for  the  whole  fund."  And  where  it  is  provided  by  the  char- 
ter of  a  local  that  in  case  it  should  be  dissolved  by  forfeiture  of 
charter  or  otherwise,  all  its  property,  moneys,  etc.,  shall  become  the 
property  of  the  general  union ;  and  the  local  disbands  and  divides 
all  its  effects  among  its  members  in  good  standing,  a  court  of 
equity  will  compel  those  participating  in  the  diversion  to  refund 
to  the  general  union  the  money  so  received.18  On  the  other  hand, 
if  the  laws  of  the  association  provide  that  a  benefit  fund,  accum- 
ulated by  a  local  shall  be  its  property,  there  is  of  course  no  method 
by  which  the  parent  body  or  a  receiver  appointed  for  it  can  reach 
such  funds.19  And  where  the  general  union  has  no  arrangement, 
through  its  laws  for  the  collection  or  distribution  of  certain  classes 
of  funds,  (as  for  instance  sick  benefits  or  funeral  benefits),  and 
leaves  such  matters  to  the  care  of  the  locals,  it  has  no  interest  in 
and  is  not  entitled  to  recover  from  a  local,  a  fund  collected  by 
it  from  its  own  members  for  their  benefit,  on  termination  of  the 
association  between  it  and  the  local  in  any  manner,20  and  it  seems 
that  a  statute  is  not  intended  to  reach  such  fund,  which  provides 
that  on  dissolution  or  expulsion  of  a  subordinate  organization  the 
moneys  and  property  shall  be  delivered  to  the  parent  body  to  be 
held  for  the  same  purposes  and  intents  for  which  they  were  re- 
ceived by  the  subordinate  association.21  But  even  if  it  does,  the 
parent  body  would  in  any  event  be  required  to  hold  it  for  the 
purposes  for  which  it  was  created,  and  if  on  termination  of  the 
association  between  the  general  and  local  union,  such  fund  is  paid 
over  in  good  faith  to  the  beneficiaries  ultimately  entitled  thereto, 

"See    Grand    Lodge    v    Germania  "Detroit  Savings  Bank  v  Haines, 

Lodge,  56  N.  J.  Eq.  63,  38  Atl.  341 ;  128  Mich.  38,  87  N.  W.  93. 

Schubert  Lodge  No.  118  v  Schubert  "  State  Council  v  Emery,  219  Pa. 

Kranken  Untersturzen  Verein,  56  N.  St.  461,  68  Atl.  1023,  15  L.  R.  A.  N. 

J.  Eq.  78,  38  Atl.  347.  S.   336.     And  see   as  sustaining  this 

"See    Grand    Lodge    v    Germania  view  Independent  Order  of  Foresters 

Lodge,  56  N.  J.  Eq.  631,  38  Atl.  341.  v  Donahue,  91  111.  App.  585. 

18  State  Council  Order  United  Amer-  »  State  Council  v  Emery,  219  Pa. 

ican  Mechanics  v  Sharp,  38  N.  J.  Eq.  St.   461,   68  Atl.   1023,   15  L.  B.   A. 

24.  N.  S.  336. 
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the  parent  body  will  not  be  permitted  to  recover  the  fund  from 
the  local,  because  this  would  amount  to  a  diversion  of  the  fund 
from  the  purposes  of  the  trust  in  violation  of  the  terms  of  the 
statute  and  of  the  constitutional  provisions  as  to  property  rights.13 

§  354.  Power  of  general  union  to  vest  title  to  property  of  local 
in  itself  through  its  own  decree. 

Whatever  may  be  the  ultimate  rights  of  a  general  and  local 
union  in  and  to  property  and  funds  in  the  hands  of  such  local  on 
revocation  of  its  charter  or  termination  of  the  relationship  in  any 
other  manner,  it  is  clear  that  the  general  union  is  without  power 
to  make  a  decree  through  the  machinery  of  its  domestic  tribunals 
vesting  title  to  such  property  in  itself.28  and  this  is  so  whether  or 
not  it  assumes  to  act  in  accordance  with  its  constitution,  rules 
and  by-laws  giving  it  that  power.  Courts  can  never  recognize  as 
valid  any  rule  or  law  so  made,  the  effect  of  which  is  to  confiscate 
property  or  arbitrarily  to  take  away  property  rights  from  one 
set  of  members  and  give  them  to  another  set.8*  Parties  cannot 
be  legally  bound  by  rules  by  which  the  most  extensive  judicial 
powers  are  conferred  upon  bodies  of  men  whose  individual  mem- 
bers are  subject  to  continual  fluctuation.85  The  reason  for  the 
rule  is  obvious.  The  confiscation  and  forfeiture  of  property  is 
an  act  of  sovereign  power,28  and  it  is  not  conceivable  that  a  union 
can  exercise  a  power,  which  is  forbidden  to.  be  exercised  by  Con- 
gress, or  by  the  legislature  of  any  state.87 

§  355.  Transfer  of  title  to  property  on  incorporation  and  amal- 
gamation of  unions. 

Where  money  has  been  given  by  a  community  at  large  to  dif- 
ferent unincorporated  unions  to  purchase  land  and  erect  a  build- 
ing thereon  for  such  unions,  which  moneys  are  placed  in  the 
hands  of  certain  individuals  of  the  union  for  that  purpose,  who 
purchased  land  with  buildings  thereon  taking  the  title  in  trust  for 

22  State  Council  v  Emery,  219  Pa.  Lodge,  67  Md.  117,  9  Atl.  13,  13  Atl. 

St.  461,  68  Atl.  1023,  15  L.  E.  A.  627;  Lloyd  v  Loring,  6  Vesey,  733. 
N.  S.  336.  **  Goodman  v  Jedidjah  Lodge,  67 

88  Wicks  v  Monihan,  130  N.  Y.  232,  Md.   117,  9  Atl.   13,  13  Atl.  627. 
29  N.  E.  131,  14  L.  E.  A.  243 ;  Wells  25  Austin  v  Searing,  16  N.  Y.  112. 

v  Monihan,  129  N.  Y.  161,  29  N.  E.  26  Austin  v  Searing,  16  N.  Y.  112. 

232.     And  see  Austin  v  Searing,   16          "Wicks  v  Monihan,  130  N.  Y.  232, 

N.    Y.    112;    Goodman    v    Jedidjah  29  N.  E.  131,  14  L.  E.  A.  243. 
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such  unions,  after  which  all  of  them  became  incorporated  in  order 
to  more  effectually  protect  and  carry  out  the  purposes  and  inter- 
ests of  the  association,  such  corporation  has  the  right  to  demand 
and  receive  from  the  persons  so  holding  title,  a  conveyance  thereof 
without  any  formal  request  from  the  different  unions.28  By  no 
other  method  could  the  individual  rights  of  the  individual  mem- 
bers of  the  unions  be  secured.  Such  corporation  and  not  the  dif- 
ferent unions  has  the  right  to  take  such  title,  and  through  it  alone 
can  the  moneys  so  given,  and  the  title  so  acquired,  be  managed 
for  the  benefit  of  all  individuals  who  may  become  members.29 


38  The  Organized  Labor  Hall  v  Ge- 
bert,  48  N.  J.  Eq.  393,  22  Atl.  578. 


29  The  Organized  Labor  Hall  v  Ge- 
bert,  48  N.  J.  Eq.  393,  22  Atl.  578. 
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The  union  label  is  part  of  the  well-known  machinery  of  labor 
unions.80  Its  purpose  is  to  indicate  that  the  goods  or  receptacles 
of  goods  to  which  it  is  affixed  were  made  solely  by  the  members  of 
the  union  adopting  the  label  and  to  distinguish  such  goods  from 
all  others  of  a  similar  kind  in  the  market.81  It  is  of  value  to  the 
union  and  its  members.  The  known  reputation  of  a  particular 
kind  of  skilled  labor  employed  in  the  development  of  a  particular 
product  and  class  of  products  determines  to  a  large  degree  the 
value  or  price  of  such  products  when  put  on  the  markets.  To 
stamp  or  label  a  commodity  as  the  product  of  a  particular  kind  or 
class  of  skilled  labor  determines  the  demand  for  and  the  price  of 
such  product  or  commodity.  The  marketable  prices  of  a  com- 
modity influence  the  scale  of  wages  paid  for  its  manufacture. 
The  higher  the  price  the  higher  the  wages  paid.82  Indeed,  it  has 
been  said  that  it  may  not  be  too  much  to  assume  that  the  use 
of  the  label  is  in  fact,  as  it  certainly  might  be,  of  far  more 
economic  importance  to  the  union,  than  are  many  or  most  of  the 
trade-marks  strictly  so-called  which  are  protected  by  the  courts.38 

§  357.  Protection  to  wjhich  label  entitled — Introductory  statement. 

The  protection  to  which  the  union  label  is  entitled  will  be  con- 
sidered in  the  following  aspects :  First,  Whether  it  is  a  technical 
trade-mark  and  entitled  to  protection  as  such.  Second,  Whether 
it  was  entitled  to  protection  under  Act  of  Congress,  July  8,  1870, 
since  repealed.  Third,  Whether  entitled  to  protection  when  used 
by  a  member  of  the  union  on  goods  made  and  sold  by  him. 
Fourth,  Whether  entitled  to  protection  in  absence  of  statute 
though  not  considered  a  technical  trade-mark.  Fifth,  The  pro- 
tection afforded  by  state  legislation  enacted  for  that  purpose. 

§  358.  Whether  entitled  to  protection  as  technical  trade-mark. 

Taking  up  these  questions  in  the  order  given,  the  question 
whether  a  union  label  is  a  technical  trade-mark  and  entitled  to 
protection  as  such  will  be  first  considered.  While  the  decisions 
are  by  no  means  harmonious,  it  has  either  been  held  or  said  in 

80  Tracy  v  Banker,  170  Mass.  266,      A.  200. 

19  N.  E.  308,  39  L.  E.  A.  508.  ^Hetterman    v    Powers,    102    Ky. 

81  People  v  Fisher,  50  Hun.  552,  3       133,  43  S.  W.  180,  80  Am.  St.  Eep. 
r.  Y.  Suppl.  786,  20  N.  Y.  St.  537;       348,  39  L.  E.  A.  211. 

State  v  Bishop,  128  Mo.  373,  31  S.  •»  Tracy  v  Banker,   170  Mass.   266, 

W.  9,  49  Am.  St.  Eep.  569,  29  L.  E.      49  N.  E.  308,  39  L.  E.  A.  508. 
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the  majority  of  them,  that  a  union  label  is  not  a  technical  trade- 
mark.84 Accordingly  it  was  held  that  a  union  label  was  not  en- 
titled to  registration  as  a  trade-mark,85  and  that  a  bill  brought 
by  some  of  the  members  of  a  union  in  behalf  of  all  other  mem- 
bers as  well  as  themselves,86  or  by  a  local  branch  of  the  union,87 
or  by  some  of  the  officers  and  members  of  a  local  branch  of  the 
union  in  behalf  of  themselves  and  all  other  members  of  the 
union,88  to  enjoin  an  infringement  of  the  label,  and  framed  on 
the  theory  that  the  label  was  a  technical  trade-mark,  could  not  be 
maintained.  Now,  inasmuch,  as  there  are  decisions  which  will 
be  subsequently  considered  in  this  section  which  are  in  conflict 
with  these  views  a  careful  consideration  of  the  reasons  advanced 
in  the  support  of  both  positions  is  rendered  necessary.  The  rea- 
sons given  why  a  union  label  falls  short  of  being  a  trade-mark 
may  be  summarized  as  follows: 

First,  To  acquire  a  valid  trade-mark  which  the  law  will  pro- 
tect, it  is  necessary  for  one  to  adopt  some  marks  or  signs  not  in 
use  by  others  to  distinguish  the  goods  manufactured  or  sold  by 
him  from  those  of  other  manufacturers  or  traders,89  and  it  must 


84  Connecticut. — Lawlor  v  Merritt, 
78  Conn.  630,  63  Atl.  639. 

Kentucky. — Hetterman  v  Powers, 
102  Ky.  133,  43  S.  W.  180,  80  Am. 
St.  348,  39  L.  E.  A.  211. 

Maryland. — Cigar  Makers '  Union 
No.  1,  of  Baltimore  v  Link,  (Balti- 
more Cir.  Ct.  Maryland),  29  L.  E.  A. 
202  note;  Cigar  Makers7  Official 
Journal  Nov.  1886. 

Massachusetts. — Weener  v  Bray- 
ton,  152  Mass.  101,  25  N.  E.  46,  8 
L.  E.  A.  640. 

Minnesota. — Cigar  Makers'  Protec- 
tive Ass'n  v  Conhaim,  40  Minn.  243, 
41  N.  W.  943,  12  Am.  St.  Eep.  726, 
3  L.  E.  A.  125. 

Missouri. — State  v  Bishop,  128  Mo. 
373,  31  S.  W.  9,  49  Am.  St.  Eep.  569, 
29  L.  E.  A.  200;  State  v  Berlin- 
sheimer,  62  Mo.  App.  168. 

New  Jersey. — Schmalz  v  Wooley, 
56  N.  J.  Eq.  649,  39  Atl.  539; 
Schneider  v  Williams,  44  N.  J.  Eq. 


391,  14  Atl.  812. 

Pennsylvania. — McVey  v  Brendel, 
144  Pa.  St.  235,  22  Atl.  912,  27  Am. 
St.  Eep.  625,  13  L.  E.  A.  377. 

United  States. — Carson  v  Ury,  39 
Fed.  777. 

85 In  re  Cigar  Makers'  Ass'n,  16 
Off.  Gaz.  958. 

88  Schneider   v   Williams,   44   N.   J. 
Eq.  391,  14  Atl.  812. 

87 Cigar  Makers'  Protective  Assoc. 
v  Conhaim,  40  Minn.  243,  41  N.  W. 
943,  12  Am.  St.  Eep.  726,  3  L.  E.  A. 
125. 

38  Weener  v  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8  L.  E.  A.  640;  McVey 
v  Brendel,  144  Pa.  St.  235,  22  Atl. 
912,  27  Am.  St.  Eep.  625,  13  L.  E.  A. 
377. 

89  Weener  v  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8  L.  E.  A.  640;   Cigar 
Makers'  Protective  Ass'n  v  Conhaim, 
40  Minn.  243,  41  N.  W.  943,  12  Am. 
St.  Eep.  726,  3  L.  E.  A.  125;  State  v 
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so  distinguish  them."  The  union  label  does  not  fulfill  this  re- 
quirement. As  previously  shown,  its  purpose  is  to  designate 
goods  to  which  such  label  is  attached,  as  work  done  by  members 
of  the  union  and  to  distinguish  the  goods  thus  labelled  from  goods 
of  a  similar  kind  made  by  persons  other  than  members  of  the 
union.*1  The  goods  to  which  the  union  label  is  attached,  are  not 
manufactured  or  sold  by  the  union  as  an  organization.  The 
carrying  on  of  a  business  enterprise  is  entirely  foreign  to  the  ob- 
ject and  purposes  of  such  organizations.  It  is,  in  consequence 
neither  a  manufacturer  nor  dealer  and  has  no  trade  in  which  a 
trade-mark  can  be  used.*2 

Second,  These  marks  or  signs  must  be  placed  on  some  vendible 
commodity  of  which  the  person  seeking  to  acquire  the  trade-mark 
is  the  manufacturer,  or  in  which  he  trades.48 

Third,  He  must  put  his  commodity  upon  the  market  marked 
with  his  mark.44  Not  being  a  manufacturer  or  dealer,  the  union 


Bishop,  128  Mo.  373,  31  S.  W.  9,  49 
Am.  St.  Rep.  569,  29  L.  E.  A.  200; 
State  v  Berlinsheimer,  62  Mo.  App. 
168;  Schmalz  v  Wooley,  56  N.  J.  Eq. 
649,  39  Atl.  539;  Schneider  v  Wil- 
liams, 44  N.  J.  Eq.  391,  14  Atl.  812; 
McVey  v  Brendel,  144  Pa.  St.  235, 
22  Atl.  912,  27  Am.  Eep.  625,  13  L. 
K.  A.  377 ;  In  re  Cigar  Makers '  Ass  'n, 
16  Off.  Gaz.  958. 

40 Cigar  Makers'  Protective  Ass'n 
v  Conhaim,  40  Minn.  243,  41  N.  W. 
943,  12  Am.  St.  Eep.  726,  3  L.  E.  A. 
125. 

41  See  supra,  section  326. 

42  Massachusetts. — Weener    v    Bray- 
ton,  152  Mass.   101,  25  N.  E.  46,  8 
L.  E.  A.  640. 

Minnesota. — Cigar  Makers'  Protec- 
tive Ass'n  v  Conhaim,  40  Minn.  243, 
41  N.  W.  943,  12  Am.  St.  Eep,  726, 
3  L.  E.  A.  125. 

Missouri. — State  v  Bishop,  128  Mo. 
373,  31  S.  W.  9,  49  Am.  St.  Eep.  569, 
29  L.  E.  A.  200. 

New  Jersey. — Schneider  v  Williams, 
44  N.  J.  Eq.  391,  14  Atl.  812. 

Pennsylvania. — McVey    v    Brendel, 


144  Pa.  St.  235,  22  Atl.  912,  27  Am. 
St.  Eep.  625,  13  L.  E.  A.  377. 

United  States. — In  re  Cigar  Makers 
Ass'n,  16  Off.  Gaz.  958. 

Labor  union  not  a  common  law 
"trader." — A  union  of  cigar  makers, 
the  object  of  which  is  to  promote  the 
moral,  physical  and  mental  welfare  of 
its  members,  and  which  is  not  engag- 
ed in  the  business  of  making  and 
selling  cigars,  is  not  a  trader  within 
the  meaning  of  the  common  law. 
McVey  v  Brendel,  144  Pa.  St.  235, 
22  Atl.  912,  27  Am.  St.  Eep.  625,  13 
L.  E.  A.  377. 

43  Weener  v  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8  L.  E.  A.  640 ;  Schmalz 
v  Wooley,  56  N.  J.  Eq.  649,  39  Atl. 
539    (This  case  is  reversed  in  57  N. 
J.  Eq.  303,  41  Atl.  939,  73  Am.  St. 
Eep.  637,  43  L.  E.  A.  539,  but,  it  is 
believed,     is     nevertheless     correct) ; 
Schneider  v  Williams,  44  N.   J.  Eq. 
391,  14  Atl.  812. 

44  Weener  v  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8  L.  E.  A.  640 ;  Schmalz 
v  Wooley,  56  N.  J.  Eq.  649,  39  Atl. 
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cannot  comply  with  either  of  these  two  requirements.  The  label, 
it  is  true,  is  placed  on  goods  put  in  the  market,  but  they  are  not 
goods  of  the  union. 

Fourth,  The  label  does  not  indicate  by  what  persons  the  articles 
labelled  were  made,  but  only  indicates  that  they  were  made  by 
one  of  many  persons  not  connected  with  each  other  in  any  busi- 


ness.45 


Fifth,  The  members  have  no  vendible  interest  in  the  label,  but 
merely  a  right  to  use  it,  so  long  and  only  so  long  as  their  member- 
ship continues;  it  cannot  be  transferred  with  any  business.48 

Sixth,  There  is  no  exclusiveness  in  the  use  or  right  to  use,  which 
is  necessary  to  a  legal  trade-mark,  but  any  one  of  a  great  number 
of  persons,  in  no  way  conected  in  business  and  perhaps  unknown 
to  each  other,  has  an  equal  right  to  use  it.4T  It  is  necessary  for 
those  who  claim  that  their  right  of  property  in  a  trade-mark 
has  been  invaded  to  show  that  they  are  in  some  way,  by  themselves 
or  with  others,  the  owners  thereof  by  reason  of  some  business 
which  they  are  transacting  together,  and  to  which  its  use  is  in- 
cident, and  not  merely  a  personal  privilege,  which  they  possess 
as  members  of  a  particular  association  of  wide  extent,  and  em- 
bracing many  persons  of  varied  interest,  to  advertise  or  have 
advertised  by  those  by  whom  they  are  employed,  the  articles  made 
by  them  as  being  made  by  members  of  such  association.48 

Decisions  to  the  contrary  will  now  ~be  considered.  The  court  of 
last  resort  in  New  Jersey  reversing  a  decision  of  the  chancellor, 
and  in  effect  overruling  another  chancery  decision,  holds  that  ac- 
cording to  general  principles  a  workman  or  number  of  workmen 
engaged  in  the  same  branch  of  business  and  banded  together  for 
their  mutual  profit  in  the  pursuit  of  their  common  vocation,  may 
acquire  a  right  of  property  in  a  trade-mark  designed  to  distin- 

539;  Schneider  v  Williams,  44  N.  J.  St.  Eep.  726,  3  L.  B.  A.  125;  Carson 

Eq.  391,  14  Atl.  812.  v  Urie,  39  Fed.  777. 

45  Weener  v  Brayton,  152  Mass.  101, 

25  N.  E.  46,  8  L.  E.  A.  640;   Cigar  Weener    v    Brarton>     152    Mass- 

Makers'  Protective  Ass'n  v  Conhaim,  101>  25  K  E'  46>  8  L'  E'  A'   640' 

40  Minn.  243,  41  N.  W.  943,  12  Am.  Cl^ar    Makers      Protectlve    Ass'n    v 

St.  Eep.  726,  3  L.  E.  A.  125.  Conhaim>   40QMinn-    243>   41   K   W' 

« Weener  v  Brayton,  152  Mass.  101,  943>  12  Am"  St'  EeP'  726>  3  L'  E'  A' 
25  N.  E.  46,  8  L.  E.  A.  640;  Cigar 

Makers '  Protective  Ass  'n  v  Conhaim,  *8  Weener  v  Brayton,  152  Mass.  101, 

40  Minn.  243,  41  N.  W.  943,  12  Am.  25  N.  E.  46,  8  L.  E.  A.  640. 
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guish  their  workmanship  from  that  of  other  persons  and  that 
a  trade-mark  so  owned  is  entitled  to  the  same  protection  as  any 
other  trade-mark.48  Such  also  is  the  effect  of  a  decision  of  the 
Chancery  Division  of  Toronto,50  and  a  decision  of  the  Supreme 
Court  of  Minnesota,  in  which  the  judgment  of  the  trial  court  was 
affirmed  without  opinion,  the  court  being  equally  divided.61  This 
case,  however,  was  overruled  in  a  decision  already  noticed.62  To 
the  same  effect  as  the  New  Jersey  decision  are  two  decisions  of 
the  lower  courts  of  New  York.68  In  one  of  these  it  was  held  that 
some  of  the  members  of  the  Cigar  Makers  International  Union 
suing  in  behalf  of  themselves  and  all  others  are  entitled  to  an 
injunction  to  restrain  the  unauthorized  use  of  a  label  adopted  by 
the  union  to  designate  work  done  by  its  members,  it  appearing 
that  cigar  makers  and  the  public  have  ever  since  the  adoption 
of  the  label  acquiesced  in  the  exclusive  right  to  the  use  of  it  by 
the  members  of  the  union,  that  the  unauthorized  use  thereof  is 
to  deceive  the  public  and  induce  the  purchase  of  goods  labeled 
therewith  under  the  belief  that  they  are  made  by  the  union,  and 
that  plaintiffs  sustain  irreparable  damage  thereby.54  In  the  other 
a  conviction  was  upheld  against  one  who  had  counterfeited  this 
label  and  affixed  the  counterfeit  to  articles  of  merchandise,  the 
prosecution  being  based  on  a  statute  making  it  an  offense  to  coun- 
terfeit or  imitate  a  trade-mark  or  affix  to  any  article  of  mer- 
chandise a  false  or  counterfeit  trade-mark  knowing  it  to  be  coun- 
terfeit.55 It  may  be  noted  in  passing,  that  in  this  last  decision 
the  court  mentions  a  statute  of  New  York  defining  trade-marks, 
but  inasmuch  as  this  statutory  definition  is  practically  the  same 
as  the  common  law  definition,  it  may  reasonably  be  assumed  that 
the  influence  of  this  statute  on  the  conclusions  reached  was  neg- 

"Schmalz  v  Wooley,  57  N.  J.  Eq.  52See     Cigar     Makers'     Protective 

303,  41  Atl.  939,  73  Am.  St.  Eep.  637,  Ass'n  v  Conhaim,  40  Minn.  243,  41  N. 

43  L.  E.  A.  86,   (reversing  56  N.  J.  W.  943,  12  Am.  St.  Eep.  726,  3  L.  B. 

Eq.  649,  39  Atl.  539,  and  overruling  A.   125. 

in  effect  Schneider  v  Williams,  44  N.  ra  peopie  v  Fisher,  50  Hun.  552,  3 

J.  Eq.  391,  14  Atl.  812).  N.  y.  Suppl.  786;  Bloete  v  Simon,  19 

MEodd    v    Brewer,    (Chancery    Di-  Abb.  N.  C.    (N.  Y.)   88. 
vision  Toronto)  29  L.  E.  A.  202  note, 

Cigar  Makers'  Official  Journal  March  "Bloeie  v   Simon>   19  Abb"   K   C' 

1891.  <N-  Y')   88' 

"Allen  v  McCarthy,  37  Minn.  349,  "People  v  Fisher,  50  Hun.  552,  3 

34  N.  W.  416.  N.  Y.  Suppl.  786,  20  N.  Y.  St.  537. 
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ligible.     In  support  of  the  rule  laid  down  by  the  New  York  de- 
cisions the  following  reasons  were  given :     First,  ' '  The  only  recog- 
nized indication  of  a  trade-mark  is  the  source,  origin  or  ownership 
of  the  article  of  merchandise  on  which  it  is  placed.  *  *  *  *  This 
means  that  the  trade-mark  is  calculated  to  distinguish  the  articles 
which  bear  it  from  those  of  other  makers  or  vendors.     It  need 
not  indicate  any  particular  person  as  maker,  manufacturer  or 
vendor,  or  give  the  name  or  address  of  either.    When  the  mark 
has  become  recognized  by  purchasers  as  a  distinctive  description 
of  a  particular  maker,  manufacturer  or  seller  of  a  certain  quality 
of  goods,  it  will  be  sufficient  indication  of  the  origin  or  ownership 
within  the  rule  requisite  to  its  protection  as  such,  although  pur- 
chasers may  not,  from  the  work  or  otherwise,  be  able  to  tell  who 
is  the  particular  maker  or  seller  of  the  article.  *  *  *  *  Stecond, 
The  fact  that  goods  are  produced  by  the  work  of  one  person  in 
the  service  of  another  to  whom  they  belong,  and  that  a  label  can- 
not be  placed  upon  them  without  the  consent  of  the  owner,  does 
not  seem  to  be  in  the  way  of  the  right  of  the  workmen  through 
the  means  of  a  trade-mark  which  he  may  have  devised  and  caused 
to  be  affixed  to  the  product  of  his  labor,  to  have  property  in  such 
trade'mark  entitled  to  protection  as  such.  *  *  *  *  Third,  The  fact 
that  their  work  is  not  performed  under  a  single  employment,  but 
under  many  different  employers  in  as  many   widely   separated 
shops,  may  go  to  the  value  of  the  mark  in  its  application  to  the 
cigars  made  by  them,  rather  than  to  the  rights  to  its  protection  as 
such/'       The  New  Jersey  Court  in  support  of  its  holding  quotes 
a  passage  of  an  earlier  decision  of  the  Chancery  Court  of  that 
state  on  the  method  of  acquiring  a  trade-mark,  which  is  as  fol- 
lows:   " First,  he  must  select  or, adopt  some  mark  or  sign  not  in 
use  to  distinguish  goods  of  the  same  class  or  kind  already  on  the 
market,  belonging  to  another  trader;  second,  he  must  apply  his 
mark  to  some  article  of  traffic;  and  third,  he  must  put  his  article 
marked  with  his  mark  upon  the  market. "    The  court  takes  the 
view  that  the  third  requirement  alleged  is  unnecessary,  and  says 
that  "it  is  undisputed  that  this  association  has  complied  with  the 
first  two   requirements. "     On  this  proposition   the   coua*t  is  in 
error.     If  it  be  assumed  that  the  language  quoted  might  mean 
that  the  mere  adoption  of  a  label  by  a  union  and  the  placing  of  it 

58  People  v  Fisher,  50  Hun.  552,  3   N.  Y.  Suppl.  786,  20  N.  Y.  St.  537. 
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on  goods  not  manufactured  or  traded  in  by  the  union  would  sat- 
isfy such  requirements,  a  further  statement  in  the  opinion  from 
which  the  quotation  is  taken  clearly  negatives  any  such  construc- 
tion. It  is  further  said  that  the  bill  is  fatally  defective  because 
it  does  not  show  'that  the  complainants  have  applied  their  mark 
or  label  to  a  vendible  commodity  of  which  they  are  owners,  or  in 
which  ihey  trade  and  that  they  have  put  such  commodity  marked 
with  their  mark  upon  the  market.""  The  error  in  the  latter 
New  Jersey  decision  and  decisions  in  which  similar  conclusions 
have  been  reached,  consists  in  ignoring  the  fact  that  the  union 
does  not  own,  manufacture  or  sell  the  goods  to  which  the  label  is 
attached,  a  vital  element  of  a  common  law-trade-mark.  With- 
out affirming  or  denying  the  correctness  of  all  the  reasons  herein 
enumerated  for  denying  to  union  labels  the  protection  accorded 
to  trade-marks,  the  same  being  unnecessary  to  a  determination  of 
the  question  under  consideration,  a  review  of  the  decisions  and 
a  consideration  of  the  elementary  principles  of  trade-mark  law, 
makes  the*  conclusion  necessary  that  the  union  not  being  the  owner, 
manufacturer,  or  seller  of  the  goods  to  which  the  label  is  attached, 
the  label  is  not  a  valid  trade-mark  nor  entitled  to  protection  as 
such.58 

§  359.  Whether  entitled  to  protection  under  act  of  Congress  July 
8,  1870. 

It  has  been  held  that  a  union  label  was  not  entitled  to  pro- 
tection under  Act  of  Congress  July  8,  1870,  (since  repealed), 
which  provided  that  protection  may  be  obtained  for  a  lawful 
trade-mark  by  recording  in  the  patent  office  "a  statement  spec- 
ifying the  names  of  the  parties,  and  their  residences  and  places 
of  business;  *  *  *  *  the  class  of  merchandise,  and  the  particular 
description  of  goods  comprised  in  such  class,  by  which  the  trade- 


67 See  Schneider  v  Williams,  44  N.  Brown's  Law  Dictionary;  Bouvier's 

J.  Eq.  391,  396,  14  Atl.  812.  Law  Dictionary;  Hesseltine  on  Trade- 

88  As  supporting  this  view  in  addi-  Marks,  pp.  1-5,  and  numerous  cases 

tion  to  the  cases  reviewed  in  this  sec-  from  which  definitions  are  quoted; 

tion  see  definitions  of  trade-mark  in  Paul  on  Trade-Marks,  section  1; 

the  following  works:  Abbott's  Law  Rapalje  &  Lawrence's  Dictionary. 

Dictionary;  28  Am.  &  Eng.  Ency.  L.  And  see  generally  Hesseltine  on 

(2nd  ed.)  p.  346;  Anderson's  Law  Trade-Marks  p.  22  et  seq;  Browne  on 

Dictionary;  Black's  Law  Dictionary;  Trade-Marks,  sections  85,  87. 
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mark  has  been  or  is  intended  to  be  appropriated.58  This  pro- 
vision of  the  act,  it  was  said,  clearly  contemplated  an  actual  busi- 
ness conducted  by  the  person  or  persons  named,  the  adoption 
of  a  trade-mark  in  that  business,  and  its  appropriation  to  a  par- 
ticular " class  of  merchandise"  produced  or  sold  by  the  parties 
making  the  registration.80 

§  360.  Whether  entitled  to  protection  when  used  by  member  on 
goods  made  and  sold  by  him. 

A  manufacturer  of  cigars  and  member  of  the  Cigar  Makers' 
International  Union,  who  uses  the  label  adopted  by  the  union  on 
boxes  of  cigars  manufactured  and  sold  by  him,  as  he  is  entitled 
to  do  under  the  laws  of  the  union,  is  entitled  to  an  injunction 
to  restrain  persons  not  members  of  the  union  from  making  and 
selling  counterfeits  of  the  union  label,  where  he  shows  that  his 
trade  has  been  damaged  by  the  acts  complained  of.  Even  though 
the  label  lacks  the  characteristics  of  a  valid  trade-mark  and  can- 
not be  protected  as  such,  a  bill  will  lie  to  enjoin  the  perpetration 
of  a  fraud  which  injures  plaintiff's  business  and  occasions  him 
a  pecuniary  loss.81  This  case,  it  will  be  observed,  is  very  easily 
distinguishable  from  those  considered  in  section  3;  here  the  com- 
plainant is  actually  engaged  in  manufacturing  and  selling  on  his 
own  account  the  goods  to  which  he,  as  he  had  the  right  to  do,  at- 
tached the  union  label.  In  the  cases  considered  in  section  3,  the 
members  of  the  union  were  making  goods  not  on  their  own  account 
but  as  employes. 


""McVey  v  Brendel,  144  Pa.  St.  wrappers,  etc.,  where  the  evident  de- 

235,  22  Atl.  912,  27  Am.  St.  Eep.  sign  of  such  use  was  to  deceive  the 

625,  13  L.  E.  A.  377;  Cigar  Makers'  public  by  concealing  the  true  origin 

Ass'n  of  the  Pacific  Coast,  16  Off.  of  the  goods,  and  making  it  appear 

Gaz.  958.  that  they  were  the  product  of  some 

"McVey  v  Brendel  144  Pa  St  other  manufacturer  of  established 

235,  22  Atl.  912,  27  Am.  St.  Eep.'  62s!  rePutation>  thereb7  depriving  the  lat- 

13  L  E  A  377  *er  °"*"  a  Por^on  °^  the  patronage  that 

would  otherwise  have  come  to  him,  or 

61  Carson  v  Ury,  39  Fed.  777.  injuring  the  reputation  of  his  goods; " 

"Even  where  no  trade-toark  was  in-  Carson  v  Ury,  39  Fed.  777,  (citing 

fringed  or  involved,  courts  of  equity  Croft  v  Day,  7  Beav.  84;  McLean  v 

have  granted  injunctions  upon  more  Fleming,  96  U.  S.  245;  Newman  v 

than  one  occasion  against  the  use  Alvord,  51  N.  Y.  189 ;  Avery  v  Meiklc, 

upon  goods,  of  certain  marks,  labels,  81  Ky.  73). 
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§  361.  Whether  entitled  to  protection  in  absence  of  statute 
though  not  considered  a  trade-mark. 

The  next  question  for  consideration  is  whether  a  union  label, 
though  considered  not  a  technical  trade-mark,  is  entitled  to  pro- 
tection in  the  absence  of  legislation  expressly  conferring  it.  It 
by  no  means  follows  that  the  label  is  not  entitled  to  protection 
merely  because  the  law  for  the  protection  of  technical  trade- 
marks cannot  be  invoked  for  that  purpose.  There  are,  however, 
decisions  which  in  effect  so  declare,  and,  it  is  believed,  erroneously. 
Thus  it  was  held  in  one  case  that  members  or  officers  of  a  trade- 
union  cannot,  for  the  purpose  of  protecting  a  label  adopted  by  the 
union  to  designate  goods  made  by  its  members  invoke  the  doc- 
trine that  equity  will  protect  a  label,  though  not  technically  a 
trade-mark,  where  there  appears  to  be  a  design  to  deceive  the  pub- 
lic by  concealing  the  true  origin  of  the  goods  and  to  make  it  ap- 
pear that  they  were  the  goods  of  another.  The  view  taken  was 
that  this  rule  is  applicable  only  in  case  of  one  who  is  himself  a 
manufacturer,  dealer  in,  or  owner  of  the  articles  which  were 
fraudulently  represented  by  the  counterfeit  labels  to  be  his.68 
This  view  finds  support  in  two  other  decisions  in  which  it  was  de- 
clared that  statutes  enacted  for  the  protection  of  union  labels 
create  a  new  right  of  action  and  a  new  cause  of  action.88  On  the 
other  hand  it  has  been  said,  and  with  excellent  reason,  that  the 
law  may  be  justly  invoked  by  organized  labor  to  protect  from 
piracy  and  intrusion  the  fruits  of  its  skill  and  handiwork,  and 
that  brain  and  muscle  may  be  the  subjects  of  trade-law  rules,  as 
well  as  tangible  property.84  The  view  was  taken  that  a  label 
adopted  by  a  union  to  designate  the  work  of  its  members,  and 
which  increases  the  value  of  their  labor  is  a  property  right  of  the 
union,  in  which  all  the  members  have  a  common  interest,  and  that 
this  right  will  be  protected  by  injunction,  though  the  members 
are  mere  employes  not  engaged  in  business  for  themselves  and 
do  not  own  the  goods  to  which  the  label  is  attached.85  Accord- 

62  Weener  v  Brayton,  152  Mass.  101,  43  S.  W.  180,  80  Am.  St.  Eep.  348, 

25  N.  E.  46,  8  L.  E.  A.  640.  39  L.  E.  A.  211;  Strasser  v  Moonelis, 

"Lawlor  v  Merritt,  78  Conn.  629,  55  N.  Y.  Super.  Ct.  197,  11  N.  Y.  St. 

63   Atl.    639;    Tracy   v   Banker,    170  270. 

Mass.  266,  49  N.  E.  308,  39  L.  E.  A.  "Hetterman    v    Powers,    102    Ky. 

508.  133,  43  S.  W.  180,  80  Am.  St.  Eep. 

84  Hetterman  v  Powers,  102  Ky.  133,  348,  39  L.  E.  A.  211;  Cigar  Makers' 
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ingly  it  was  held  that  on  a  bill  brought  by  some  of  the  members  of 
a  union  on  behalf  of  themselves  and  all  others,  an  injunction 
would  be  granted  to  restrain  the  unauthorized  use  of  the  union 
label,66  or  the  use  of  fradulent  imitations  thereof."  This  view  of 
the  law  is  unquestionably  the  correct  one,  and  the  following  rea- 
sons may  be  assigned  therefore. 

First,  Labor  unions  are  not  now  beyond  the  pale  of  the  law,  as 
some  of  the  early  English  and  American  cases  seem  to  show  was 
formerly  the  case,  but  on  the  contrary  are  considered  not  only 
lawful  but  commendable  organizations  and  entitled  to  the  same 
protection  of  the  law  as  any  other  voluntary  association.  This 
proposition  is  so  well  established  and  elementary,  that  the  cita- 
tion of  authority  therefor  is  useless. 

Second,  The  adoption  and  use  of  labels  by  unions  is,  in  no  sense, 
against  public  policy.  This  is  demonstrated  beyond  dispute  by 
the  great  mass  of  recent  legislation  authorizing  it,  and  the  de- 
cisions sustaining  such  legislation.88 

Third,  Like  other  voluntary  associations,  they  can  own  property 
as  well  as  can  a  partnership,68  and  it  being  shown  that  the  label 
enhances  the  value  of  the  goods  to  which  it  is  affixed  and  in  con- 
sequence the  demand  for  and  value  of  the  services  of  the  members 

Union   No.    1   of    Baltimore   v   Link,  ually  engaged  at  his  trade  of  making 

(Baltimore  Cir.  Ct.  Md.)  29  L.  E.  A.  cigars,    and    is,    or    is    liable    to    be, 

202     note;     Cigar     Makers'     Official  specially  injured  by  the   use   of   the 

Journal      Nov.      1886;      Strasser      v  false  labels,  may  maintain  his  action 

Moonelis,  55  N.  Y.  Super  Ct.  197,  11  in  equity,   although  it  is   difficult  to 

N.    Y.    St.    270    (An    appeal   to    the  perceive  why  the  latter  is  not,  upon 

Court  of  Appeals  from  the  judgment  principle,  the  proper  view  of  the  law.  '  ' 

in  this  case  —  reported  in   108   N.  Y.  ••  Hetterman    v    Powers,    102    Ky. 

611,  15  N.  E.  730—  was  dismissed  on  133,  43  S.  W.  180,  80  Am.  St.  Eep. 

a  point  of  practice,  and  hence  cannot  348,  39  L.  E.  A.  211;  Cigar  Makers' 

be  considered  as  an  affirmance  of  the  Union   No.    1    of    Baltimore   v   Link, 

rule    therein    announced).     And    see  (Baltimore  Cir.  Ct.  Md.)  29  L.  E.  A. 

as  sustaining  the  rule  stated  in  the  202     note;     Cigar     Makers'     Official 

text,  State  v  Hagen,  6  Ind.  App.  167,  Journal  Nov.  1886. 

33  N.  E.  223,  in  which  it  was  said:  wstrM8er    v    Moonelis,    55    N.    Y. 

'  We   do  not  here   have   occasion  to  Super   ^  197j  n  ^  y   gL  27Q 
determine    whether    to    enforce   this 


right  in  equity,  an  action  must  neces-  w  ^ee  Infra>  sections  362  et  seq. 

sarily   be   brought   by   some   member          *  Cigar   Makers'   Union   No.    1   of 

who  is  actually  engaged  in  manufac-  Baltimore    v    Link,     (Baltimore    Cir. 

turing  or  selling  on  his  own  account,  Ct.    Md.)    29   L.    E.    A.    203;    Cigar 

or  whether  any  member  who  is  act-  Makers'  Official  Journal  Nov.  1886. 
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of  the  union  who  make  the  goods,  the  union  has  a  property  right 
therein,  in  which  the  members1  have  a  common  interest,  because 
the  essentials  of  property  are  here  present,  namely,  a  distinguish- 
able existence  in  the  instrumentality  claimed  as  property  and  an 
actual  value  in  that  instrumentality  to  the  true  owner.70 

Fourth,  The  property  right  which  the  union  has  in  the  label 
is  an  outgrowth  of  new  economic  conditions,  and  even  in  the  ab- 
sence of  precedent  the  law  will  adapt  itself  to  meet  these  new 
conditions  in  order  to  protect  the  rights  thus  created.  As  was 
said  in  one  of  the  earliest  cases  on  the  subject,  the  idea  of  prop- 
erty is  necessarily  a  progressive  one,  capable  of  development 
corresponding  to  the  changes  in  the  relations  of  men  in  a  growing 
society  and  the  rules  attending  it  must  keep  pace  with  its  increase 
and  improvement  and  must  be  adapted  to  every  case.71  And  in 
a  federal  decision  of  very  recent  date  it  was  said:  "A  -court  of 
equity,  in  the  exercise  of  its  power,  and  a  chancellor,  in  the  ex- 
ercise of  his  judicial  discretion,  may  conform  his  rulings  to  the 
exigencies  of  a  changing  society,  so  that  there  can  be  no  situation 
arising  out  of  modern  complexities  which  cannot  be  dealt  with  by 
a  court  of  equity,  provided  a  wrong  has  been  done,  and  he  who 
is  entitled  to  the  protection  of  the  law  comes  into  court  and  asks 
for  that  protection. " 

The  conclusion  therefore  is,  that  even  in  the  absence  of  any 
legislation  on  the  subject,  a  court  of  equity  should  protect  by  in- 
junction, a  union  label  shown  or  admitted  to  be  of  value,  provided 
there  is  nothing  in  the  contents  of  the  label  which  amounts  to  an 
infraction  of  the  rules  of  morality  and  public  policy;  and  as  re- 
spects evidence  of  value,  the  mere  fact  of  piracy  would  possess 
considerable  weight  for  the  reason  that  one  does  not  wrongfully 
appropriate  or  steal  the  possessions  of  another  unless  they  are 
valuable. 

§  362.  Statutory  protection  of  labels. 

Influenced,  doubtless,  by  the  adverse  decisions  of  the  courts, 

T0  Cigar    Makers'    Union    No.    1    of  Baltimore  v  Link,  (Baltimore  Cir.  Ct. 

Baltimore    v    Link,    (Baltimore    Cir.  Md.)  29  L.  B.  A.  203;  Cigar  Makers' 

Ct.    Md.)    29    L.    B.    A.    203;    Cigar  OfficialJournal  Nov.  1886. 

Makers'   Official  Journal   Nov.    1886.  72Bocky  Mountain  Bell  Tel.  Co.  v 

And    see    supra    section    356    on    the  Montana    Federation    of   Labor,    156 

question  of  the  value  of  union  labels.  Fed.   809. 

"Cigar   Makers'   Union    No.    1    of 
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labor  unions  have  procured  legislation  in  a  large  number  of 
states,  for  the  purpose  of  protecting  their  labels  from  infringe- 
ment. These  statutes,  though  varying  somewhat  in  phraseology, 
usually  provide  in  substance  that  where  a  union  or  association 
of  workingmen  has  adopted  a  label,  trade-mark  or  device  to  desig- 
nate goods  to  which  it  is  attached  as  made  by  its  members,  and 
has  complied  with  the  requirements  of  the  statutes,  it  may  en- 
join the  manufacture,  sale,  display  or  use  of  any  counterfeit  or 
imitation  of  such  label,  trade-mark,  or  device,  and  recover  the  dam- 
ages resulting  therefrom  and  the  profits  derived  from  such  wrong- 
ful manufacture,  sale,  display  or  use.  So  some  of  the  statutes 
provide  that  the  commission  of  the  acts  mentioned  shall  constitute 
a  misdemeanor  and  that  the  person  committing  them  shall  be  pun- 
ishable by  fine  or  imprisonment  or  both,  and  some  statutes  author- 
ize the  recovery  of  penalties  therefor.  Registration,  as  is  usual 
in  case  of  trade-marks,  is  required,  and  some  of  the  statutes  pro- 
vide that  the  label,  trade-mark  or  device  shall  announce  that  the 
goods  to  which  it  is  attached  were  made  by  a  member  or  members 
of  the  union.  In  case  of  unincorporated  unions,  some  statutes 
provide  that  suits  under  its  provisions  may  be  commenced  and 
prosecuted  by  an  officer  or  member,  on  behalf  of  and  for  the  use 
of  such  union.78  These  statutes  have  been  frequently  brought 
before  the  courts  for  construction.  With  the  exception  of  one 
decision  which  was  subsequently  overruled,74  it  is  held  that  to 
obtain  the  benefit  of  the  statutes  it  is  not  necessary  that  the  union 
be  a  manufacturer  or  vendor  of  goods,78  and  the  label  a  technical 
trade-mark.76  While  the  statutes  contemplate  that  the  labels  will 
be  applied  to  merchandise,  as  of  course  they  must  be,  they  apply 
to  labor  unions  as  they  ordinarily  are,  that  is  as  associations  of 
workmen,  not  as  manufacturers  or  vendors  of  goods.77  This  con- 
clusion seems  inevitable  in  consideration  of  the  facts  that  it  is 
matter  of  common  knowledge  that  labor  unions  are  in  no  sense 
business  organizations  nor  engaged  as  such  in  the  manufacture 

78  See  statutes  of  the  various  states.  E.  A.  200,   (overruling  State  v  Ber- 

74  State    v    Berlinsheimer,    62    Mo.  linsheimer,  62  Mo.  App.   108).     And 

App.   108.  see  State  v  St.  Clair,  (Mo.  App.)  117 

78  Tracy  v  Banker,   170  Mass.  266,  S.  W.  648. 

49  N.  E.  308,  39  L.  E.  A.  508.  "Tracy  v  Banker,  170  Mass.  266, 

"State  v  Bishop,  128  Mo.  370,  31  49  N.  E.  308,  39  L.  E.  A.  508. 
S.  W.  9,  49  Am.  St.  Eep.  569,  29  L. 
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or  sale  of  goods;  that  a  number  of  the  courts  had  held  that  union 
labels  were  not  technical  trade-marks  nor  entitled  to  protection 
as  such;  and  that  the  enactment  of  the  statutes  in  question  was 
the  direct  outcome  of  these  adverse  decisions  and  designed  to 
remedy  what  the  unions,  with  reason,  considered  a  flagrant  evil. 
The  validity  of  these  statutes  has  almost  uniformly  been  upheld,18 
and  it  is  held  that  in  cases  coming  within  their  provisions,  in- 
junctions lie  to  protect  unions  in  the  use  of  their  labels,79  and  that 
persons  violating  the  provisions  of  the  statutes  are  punishable 
as  for  misdemeanors,  Mor  subject  to  the  payment  of  a  penalty.81 
In  so  far  as  these  statutes  relate  to  civil  remedies,  they  are  en- 
titled to  a  liberal  construction  in  order  to  effectuate  the  purposes 
for  which  they  are  designed,83  but  are  subject  to  strict  construc- 
tion where  it  is  sought  to  render  one  criminally  liable  for  a  viola- 
tion of  their  provisions.83  It  was  held  under  a  statute  providing 
that  "any  firm,  person,  corporation  or  voluntary  association  that 
are  citizens  of  the  State  of  Indiana,"  and  "who  are  entitled  to 
the  exclusive  use  of  any  lawful  trade-mark,  label,  brand,  stamp  or 
wrapper  may  obtain  protection  therefor,  by  complying  with  the 
statutory  requirements  in  respect  of  registration  and  making  it 

78  See  Infra,  section  363  et  seq.  1890 ;  Strauss  v  Scheinman,   (Wayne 

n  Iowa.— Beebe     v     Tolerton,     117      County  Cir.  Ct.  Ohio)  29  L.  E.  A.  206, 

Iowa  593    91  N.  W.  905.  note,  Cigar  Makers'  Official  Journal 

Massachusetts.— Tracy     v     Banker,  June  1895' 

170  Mass.  266,  49  N.  E.  308,  39  L.  E.  *  Cohn  v  People,  149  111.  486,  37  N. 

A.  508.  E-  60>  41  Am-  st-  ReP-  304>  23  L-  R- 

New     Jersey. -Unite*        Garment  A'  821'  State  v  Blsh°P>  128  Mo'  373> 

Workers  of  America  v  Davis,  74  Atl.  31  S*  W'  9>  49  Am*  St'  EeP«  569>  29 
30g  L.  E.  A.  200;  State  v  St.  Clair,  (Mo. 

App.)    117  S.  W.  648:   Com.  v  Nor- 
New   YorTc. — Perkins  v  Heert,   158       ,         ,~  rtn    a  „,     .OQ     ~ 

K  Y.  306,  53  N.  E.  18,  70  Am.  S,  ^  **  *  ™>  ^  * 
Eep.  483,  43  L.  E.  A.  858,  (affirm- 
ing 39  N.  Y.  Suppl.  223,  5  N.  Y.  App.  81  Cigar  Makers'  International 
Div.  333);  Myrup  v  Friedman,  110  Uni<>n  v  Goldberg,  70  N.  J.  L.  488, 
N.  Y.  Suppl.  1106;  Lynch  v  John  57  Atl.  141;  Buela  v  Newman,  10 
Single  Paper  Co.,  101  N.  Y.  Suppl.  Misc-  (N-  Y-)  460>  31  N-  Y-  Suppl. 
824.  449,  64  N.  Y.  St.  26. 

Ohio.— Cigar  Makers'  International          ^ Lynch  v  John  Single  Paper  Co., 

Union  v  Lindner,  3  Ohio  Dec.   244;  1(51  N.  Y.  Suppl.  824. 
Coyle   v    Haight,    (Ohio    Stark    Com.  **  State  v  Bishop,  128  Mo.  373,  31 

Pleas)   29  L.  E.  A.  207,  note,  Cigar  S.  W.  9,  49  Am.  St.  Eep.  569,  29  L. 

Makers'    Official    Journal    September  E.  A.  200. 


436  UNION  LABELS.  [§  362 

an  offense  for  any  one  to  sell  or  have  in  his  possession,  any  goods 
upon  which  he  knows  there  is  affixed  any  false  or  forged  trade- 
mark, label,  etc.,  which  has  been  registered,  that  an  indictment 
will  not  lie  for  the  unauthorized  use  of  a  label  adopted  by  the 
Cigar  Makers'  International  Union  of  America,  a  voluntary  as- 
sociation, having  as  its  name  implies,  local  branches  not  only  in 
Indiana  but  in  other  states  of  the  union.  The  view  was  taken 
that  as  a  basis  for  prosecution  under  this  statute  it  is  essential 
that  right  to  the  trade-mark  or  label  whose  unauthorized  use  is 
complained  of,  must  be  exclusively  vested  in  a  citizen  of  Indiana, 
and  the  right  to  the  label  under  consideration  is  shared  by  the 
Indiana  members  with  all  members  outside  of  the  state.84  While 
these  statutes  are  subject  to  strict  construction  in  so  far  as  they 
make  violations  of  their  provisions  an  offense,  they  should  not  be 
so  construed  as  to  thwart  the  evident  will  and  intention  of  those 
who  enacted  them,  when  that  intention  is  plainly  and  fairly  de- 
ducible  from  the  law  itself.85 

§363.  Validity  of  statutes  designed  to  protect  labels  con- 
sidered from  the  standpoint  of  constitutionality — Introductory 
statement. 

Statutes  enacted  for  the  protection  of  union  labels  are  frequent- 
ly assailed  on  constitutional  grounds,  but  have  almost  uniformly 
been  upheld  in  the  face  of  contentions  that  they  infringe  one  or 
more  of  the  provisions  usually  found  in  the  organic  law  of  state  and 
federal  government. 

§  364.  — Deprivation  of  property  without  due  process  of  law  or 
denial  of  equal  protection  of  laws. 

Thus  it  has  been  held  that  statutes  prohibiting  the  use  upon 
goods  not  manufactured  by  union  workmen,  of  labels  declaring 
them  to  be  so  manufactured,  does  not  amount  to  a  deprivation  of 
property  without  due  process  of  law,  nor  does  the  authorization 
of  injunctions  to  restrain  the  use  of  counterfeit  labels  amount  to 
a  denial  of  the  equal  protection  of  the  laws.8"  It  has  been  held, 
however,  that  a  section  which  purports  to  empower  the  party  in- 
jured by  a  violation  of  the  statute  to  fix  within  the  limits  pro- 
state v  Hagen,  6  Ind.  App.  167,  S.  W.  9,  49  Am.  St.  Eep.  569,  29  L. 
33  N.  E.  223.  E.  A.  200. 

85  State  v  Bishop,  128  Mo.  373,  31          M  Com.  v  Norton,  9  Pa.  Dist.  132. 
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scribed,  the  amount  of  the  penalty,  which  in  addition  to  full  com- 
pensation for  the  injury  suffered,  shall  be  exacted  from  the  of- 
fender for  the  use  and  benefit  of  the  injured  party  is  unconstitu- 
tional as  depriving  the  offender  of  his  property  without  due  pro- 
cess of  law.  "Due  process  of  law"  with  respect  to  the  imposi- 
tion of  legal  penalties,  it  was  said,  requires  that  the  legislative 
body  should  prescribe  the  amount  of  the  penalty  or  some  definite 
standard  for  fixing  the  amount,  or  else  that  the  amount  should  be 
determined  in  a  judicial  proceeding  instituted  against  the  offend- 


er.87 


§  365.  — Title  of  acts  and  unity  of  subject  matter. 

Some  of  the  adjudications  on  the  constitutionality  of  the  sta- 
tutes arise  out  of  objections  to  the  titles  of  the  acts,  as  for  in- 
stance that  more  than  one  subject  is  embraced  in  the  act,  or  that 
its  title  does  not  sufficiently  indicate  its  contents.  In  a  case  where 
the  latter  objection  was  raised,  it  was  held  that  an  act  entitled 
"An  act  to  provide  for  the  adoption  of  trade-marks,  labels,  sym- 
bols or  private  stamps,  by  any  incorporated  or  unincorporated 
association  or  union  of  workingmen  and  to  regulate  the  same" 
and  making  it  a  misdemeanor  to  violate  its  provisions,  is  not  un- 
constitutional for  failure  to  give  adequate  notice  of  its  contents; 
that  the  words  used  in  the  title  are  clear  and  intelligible  enough 
to  direct  the  attention  of  any  one  who  contemplated  using  or 
displaying  a  counterfeit  or  imitation  of  a  trade-mark,  or  label, 
to  an  examination  into  the  provisions  relating  thereto.88  Sb  it 
was  similarly  held  that  the  title  of  an  act  entitled  "An  act  to  pro- 
tect persons,  associations,  and  unions  of  workingmen,  and  others 
in  their  labels,  trade-marks  and  forms  of  advertising,"  is  suffi- 
ciently comprehensive  to  embrace  relief  by  injunction,  and  dam- 
ages and  attorneys'  fees,  and  does  not  render  the  statute  un- 
constitutional on  the  ground  that  the  subject  is  not  sufficiently 
expressed  in  the  title.89  It  has  also  been  held  that  the  title  of 
an  act  entitled  "An  act  to  provide  for  the  adoption  of  trade- 
marks, labels,  symbols,  or  private  stamps  by  any  incorporated  or  un- 


87  Cigar       Makers'       International          wCom.  v  Meads,  29  Pa.  Super.  Ct. 

Union  of  America  v  Goldberg,  72  N.  321. 

J.  L.  214,  61  Atl.  457,  111  Am.  St.          ^Beebe  v  Tolerton,  117  Iowa  593, 

Rep.  662,  70  L.  E.  A.  156,  (reversing  91  N.  W.  905. 
70  N.  J.  L.  488,  57  Atl.  141). 
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incorporated  association  or  union  of  workingmen  and  to  regulate  the 
same,"  is  sufficient  to  give  notice  of  an  intent  to  provide  a  remedy 
for  counterfeiting  the  label  authorized  by  the  act.90  In  respect  of  the 
first  named  objection  it  was  held  that  a  statute  entitled  "An  act 
to  protect  associations,  unions  of  workingmen,  and  persons,  in 
their  labels,  trade-marks  and  forms  of  advertising"  is  not  in 
violation  of  a  constitutional  provision  that  no  act  shall  embrace 
more  than  one  subject  which  shall  be  embraced  in  the  title,  be- 
cause in  addition  to  the  provisions  for  the  protection  of  trade- 
marks, there  are  also  provisions  relating  to  the  punishment  of  imi- 
tators or  counterfeiters  and  those  using  such  imitations  or  coun- 
terfeits. The  court  took  the  ground  that  there  may  be  included 
in  an  act  means  which  are  reasonably  adapted  to  secure  the  ob- 
jects indicated  by  the  title  without  violating  the  constitutional 
provision  mentioned.91  Likewise  a  statute  the  title  of  which  is 
"An  act  for  the  better  protection  of  skilled  labor,  and  for  the 
registration  of  labels,  marks,  names,  brands  or  devices  covering 
the  products  of  such  labor  of  associations  or  unions  of  working- 
men  or  women,"  was  held  to  contain  only  one  subject  in  the  title, 
namely,  the  better  protection  of  skilled  labor,  by  the  registration 
of  labor,  etc.,  covering  the  products  of  such  labor.92  And  the 
title  of  an  act  "A  further  supplement  to  an  act  entitled  'An  act 
to  protect  trade-marks  and  labels '  sufficiently  expresses  the 
object  of  the  law — the  protection  of  trade-marks  and  labels — al- 
though in  fact  there  was  no  prior  act  entitled  "An  act  to  pro- 
tect trade-marks  and  labels."  The  mere  calling  of  an  act  a  sup- 
plement to  another  designated  act  expresses  nothing  of  its  object, 
and  the  false  assumption  of  the  existence  of  a  prior  act,  cannot 
mislead  as  to  its  object.93 

§  366.  — Local,  special  or  private  laws. 

Statutes  for  the  protection  of  union  labels  are  frequently  as- 
sailed as  being  in  contravention  of  organic  provisions  against  the 
enactment  of  laws  variously  designated  as  special,  private  or 
local  laws.  These  objections  have  uniformly  been  held  untenable. 

90  Com.  v  Norton,  9  Pa.  Dist.  134.  L.  E.  A.  858,  (affirming  5  N.  Y.  App. 

91Cohn  v  People,   149  111.  486,  37  Div.  335,  39  N.  Y.  Suppl.  223). 
N.  E.  60,  41  Am.  St.  Eep.  304,  23          98Schmalz  v  Wooley,  57  N.  J.  Eq. 

L.  R.  A.  821.  303,  41  Atl.  939,  73  Am.  St.  Eep.  637, 

82  Perkins  v  Heert,  158  N.  Y.  306,  43  L.  E.  A.  86. 
53  N.  E.  18,  70  Am.  St.  Eep.  483,  43 
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Thus  in  Illinois  it  is  held  that  a  statute  "to  protect  associations, 
unions  of  workingmen  and  persons  in  their  labels,  trade-marks 
and  forms  of  advertising"  is  not  in  violation  of  a  constitutional 
provision  against  the  enactment  of  local  or  special  laws  granting 
any  incorporation,  association  or  individual  any  special  privileges, 
immunity  or  franchise.  By  this  statute  it  is  said  "the  legislature 
intended  that  any  person,  or  any  association,  of  whomsoever 
formed,  or  any  union  of  workingmen,  might  adopt  such  label." 
In  Missouri  it  is  held  that  a  statute  providing  for  the  protection 
of  any  particular  name,  term,  design  or  device  adopted  as  a 
trade-mark  by  "any  mechanic,  manufacturer,  association  or  union 
of  workingmen,  or  other  person,"  is  not  class  legislation  nor  in 
violation  of  a  constitutional  provision  inhibiting  the  legislature 
from  "granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  right,  privilege  or  immunity.  It  was  said 
that  a  statute  relating  to  persons  or  things  as  a  class  is  a  general 
law.  A  statute  of  this  character  does  not  relate  to  particular 
persons  or  things  of  a  class  but  embraces  within  its  provisions  all 
associations  or  unions  of  workingmen  and  does  not  fall  within  the 
inhibition  of  the  constitution.95  In  New  Jersey  the  court  of 
chancery  held  that  a  statute,  entitled  "An  act  to  provide  for  the 
adoption  of  labels,  trade-marks  and  forms  of  advertising  by  as- 
sociations or  unions  of  workingmen  and  to  regulate  the  same," 
and  authorizing  such  associations  to  adopt  for  their  protection, 
labels  and  trade-marks  announcing  that  goods  manufactured  by 
members  thereof  are  so  manufactured,  is  in  contravention  of  a 
constitutional  provision  that  the  legislature  shall  not  pass  private, 
local,  or  special  laws  granting  to  any  corporation,  association  or 
individual,  any  exclusive  privilege,  immunity  or  franchise  what- 
ever.88 It  was  further  held  that  the  words  "the  same,"  in  the 
title  of  this  act  cannot,  for  the  purpose  of  saving  the  statute  from 
the  objection  that  it  is  special,  be  construed  as  referring  to  labels, 
trade-marks  and  forms  of  advertising  generally  and  not  merely 
to  those  adopted  by  associations  or  unions;  that  the  limited  class 
of  labels,  etc.,  mentioned  in  the  title  is  the  only  antecedent  to 


M  Cohn  v  People,   149  111.  486,  37  S.  W.  9,  49  Am.  St.  Eep.  569,  29  L. 

N.  E.  60,  41  Am.  St.  Eep.  304,  23  L.  E.  A.  200. 
E.  A.  821.  88  Schmalz  v  Wooley,  56  N.  J.  Eq. 

98  State  v  Bishop,  128  Mo.  373,  31  649,  39  Atl.  539. 
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which  the  words  "the  same"  can  refer.97  And  a  subsequent  act 
entitled  "A  further  supplement  to  an  act  entitled  'An  act  to  pre- 
tect  trade-marks  and  labels/  '  if  considered  as  referring  to  the 
act  in  question  must  be  deemed  a  supplement  of  such  act,  and  re- 
stricted to  associations  and  unions  of  workingmen,  even  though 
the  enacting  part  embraces  all  kinds  of  persons;  and  that  such 
latter  act  is  therefore  objectionable  on  the  same  grounds  as  the 
former.98  On  appeal,  the  Court  of  Errors  and  Appeals  of  New 
Jersey  reversed  the  decision  of  the  Chancery  Court  and  held  that 
the  statute  did  not  violate  the  constitutional  provision  in  question. 
The  reasoning  in  support  of  this  view  was  as  follows:  "All  the 
legislation  of  the  statute  respecting  societies,  associations  and  cor- 
porations is  based  upon  the  idea  that  privileges  which  are  denied 
to  single  individuals  may  be  conferred  upon  groups  of  persons, 
and  nothing  in  the  constitution  was  intended  to  subvert  this  doc- 
trine. If  the  legislature  offers  to  any  class  of  persons  privileges 
peculiarly  appropriate  to  their  class,  on  condition  that  several  of 
them  shall  unite  for  the  purpose  of  accepting  and  exercising  them, 
the  constitution  will  not  thereby  be  infringed.  The  privileges  of 
this  act  are  offered  to  all  workmen  engaged  in  the  manufacture 
of  goods,  who  thus  unite,  and  they  relate  to  goods  of  every  de- 
scription manufactured  by  them.  Certainly  wJorkingmen  en- 
gaged in  the  manufacture  of  goods  constitute  a  distinct  class  of 
persons,  and  there  is  a  manifest  appropriateness  in  enabling  any 
of  them  who  comply  with  the  act  to  provide  and  protect  a  mark 
distinguishing  the  products  of  their  labor  and  skill.  Nor  is  it  at 
all  necessary  that  a  similar  privilege  should  be  given  to  those  who 
are  not  workingmen.  Such  persons  stand  in  a  different  class 
with  respect  to  the  exercise  of  those  faculties  which  the  legislature 
intended  to  foster. "  Before  the  decision  of  this  case  on  appeal, 
the  legislature,  presumably  because  of  the  decision  of  the  chancery 
court,  enacted  a  statute  "to  provide  for  the  registration  of  labels, 
trade-marks,  terms  and  designs,  and  protect  and  secure  the  rights, 
property  and  interests  therein,  of  the  persons,  associations,  organ- 
izations and  corporations  adopting  and  filing  the  same."  The 
Supreme  Court  of  New  Jersey,  in  a  case  in  which  the  con- 

"Schmalz  v  Wooley,  56  N.  J.  Eq.          "Schmalz  v  Wooley,  57  N.  J.  Eq. 
649,  39  Atl.  539.  303,  41  Atl.  939,  73  Am.  St.  Bep.  637, 

98Schmalz  v  Wooley,  56  N.  J.  Eq.       43  L,  R.  A,  36, 
649,  39  At}.  539, 
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atitutionality  of  the  statute  was  assailed,  without  any  particular 
grounds  for  attack  being  specified,  upheld  the  statute,  and  de- 
clared that  there  was  nothing  in  it  in  conflict  with  either  the 
federal  or  state  constitution.1  On  appeal  to  the  Court  of  Errors 
and  Appeals,'  this  decision  was  reversed  for  reasons  having  no 
relation  to  the  matters  considered  in  this  section."  The  New 
York  Court  of  Appeals  has  sustained  a  statute  similar  to  the  one 
condemned  by  the  Chancery  Court  of  New  Jersey  and  upheld  by 
the  Court  of  Errors  and  Appeals  of  that  state,  and  differing 
from  those  of  Illinois  and  Missouri  in  that  its  provisions  are  in- 
tended only  for  the  benefit  of  associations  or  unions  of  working- 
men.  The  constitutional  provisions  of  New  York  and  New  Jer- 
sey which  these  statutes  are  said  to  infringe  are  also  the  same 
in  substance.  The  New  York  court  held  that  a  statute  "for  the 
better  protection  of  skilled  labor,  and  for  the  registration  of  labels, 
marks,  names,  brands,  or  devices,  covering  the  products  of  such 
labor  of  associations  or  unions  of  workingmen  or  women, "  and 
providing  that  every  such  union  or  association  who  have  adopted 
such  label,  etc.,  to  designate  the  products  of  the  labor  of  its  mem- 
bers and  filed  a  duplicate  copy  thereof  in  the  office  of  the  secre- 
tary of  state  may  enjoin  the  manufacture,  use,  display,  or  sale  of 
counterfeit  or  colorable  imitations  of  such  label,  is  not  in  viola- 
tion of  a  constitutional  provision  that  "the  legislature  shall  not 
pass  a  private  or  local  bill  *  *  *  *  granting  to  any  private  cor- 
poration, association,  or  individual,  any  exclusive  privilege,  im- 
munity, or  franchise  whatever/'  Here  it  was  said  "There  is 
nothing  in  the  title  or  the  provisions  of  the  act  that  in  any  manner 
limits  its  provisions  to  any  particular  locality  of  the  state  or  to 
any  designated  association  or  union  of  working  men  or  women. 
Instead,  the  provisions  are  all  general,  including  every  locality  in 
the  entire  state,  and  embracing  every  association  or  union  of 
workingmen  or  women  existing  or  that  may  be  thereafter  organ- 
ized. It  is  in  no  sense  local  or  private,  but  is  in  every  sense  a 

1  Cigar  Makers '  International  Union  "For  grounds  on  which  this  de- 

of  America  v  Goldberg,  70  N.  J.  L.  cision  was  reversed  see  supra  this 

488,  57  Atl.  141.  chapter,  section  264. 

"  Cigar  Makers '  International  Union  *  Perkins  v  Heert,  158  N.  Y.  306, 

of  America  v  Goldberg,  72  N.  J.  L.  53  N.  E.  18,  70  Am.  St.  Eep.  483,  43 

214,  61  Atl.  457,  111  Am.  St.  Eep.  L.  E.  A.  808,  (affirming  5  N.  Y.  App. 

662,  70  L.  B.  A.  156,  Div.  335,  39  N,  Y.  Suppl.  223), 
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general  law."  In  Pennsylvania,  it  is  held  that  a  statute  pro- 
viding that  "it  shall  be  lawful  for  associations  and  unions  of 
workingmen,  whether  the  same  be  incorporated  or  unincorporated, 
to  adopt  a  trade-mark,  label,  symbol,  or  private  stamp  for  their 
protection  and  for  the  purpose  of  designating  the  product  of  their 
particular  labor  or  the  workmanship  of  the  memiber  of  such  asso- 
ciation and  union "  is  not  in  conflict  with  a  constitutional  inhibi- 
tion against  passing  any  local  or  special  law,  or  granting  to  any 
corporation,  association  or  individual,  any  special  or  exclusive 
privilege  or  immunity.8 

§  367.  Validity  of  statutes  designed  to  protect  labels  considered 
from  the  standpoint  of  public  policy. 

It  is  competent  for  a  state,  by  appropriate  legislation,  to  protect 
the  use  of  a  label  adopted  by  a  labor  union  to  show  that  articles 
to  which  the  label  is  affixed  were  made  by  members  of  the  union, 
and  prohibit  its  use  by  persons  other  than  members  of  the  union, 
or  persons  who  employ  members  thereof  in  the  manufacture  and 
sale  of  such  articles.7  No  personal  rights,8  or  principles  of  public 
policy  are  violated  by  such  legislation,8  and  this,  it  is  said,  is  true, 
even  though  the  legislature  may  have  used  the  word  "  trade-mark " 
in  the  sense  in  which  it  is  ordinarily  understood  and  used  by  text 
writers  and  defined  by  judicial  decisions.10  Statutes  of  this  char- 
acter are  not  against  public  policy  as  unjustly  discriminating  in 
favor  of  the  labor  of  members  of  associations  or  unions  as  against 
that  of  non-union  workmen."  "  While  private  and  local  bills, 

B  Perkins  v  Heert,  158  N.  Y.  306,  53  •  State  v  Bishop,  128  Mo.  373,  31 

N.  E.   18,   70  Am.  St.  Eep.  483,  43  S.  W.  9,  49  Am.  St.  Eep.  569,  29  L. 

L.  E.  A.  858,  (affirming  5  N.  Y.  App.  E.  A.  200. 

Div.  335,  39  N.  Y.  Suppl.  223).  •  State  v  Bishop,  128  Mo.  373,  31 

8  Com.  v  Norton,  9  Pa.  Dist.   132,  S.  W.  9;  49  Am.  St.  Eep.  569,  29  L. 

(citing  with  approval  State  v  Bishop,  E.  A.  200;  Perkins  v  Heert,  158  N. 

128  Mo.  373;   Schmalz  v  Wooley,  57  Y.  306,  53  N.  E.  18,  70  Am.  St.  Eep. 
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N.  Y.  206).  N.  Y.  App.  Div.  335,  39  N.  Y.  Suppl. 

'State  v  Bishop,  128  Mo.  373,  31  223). 
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granting  to  a  private  corporation,  association,  or  individual  any 
exclusive  privilege,  immunity,  or  franchise  whatever,  are  pro- 
hibited, the  constitution  authorizes  the  legislature  to  pass  general 
laws  under  which  grants  may  be  made  to  corporations,  associa- 
tions, or  individuals  of  an  exclusive  privilege,  immunity,  or  fran- 
chise. An  exclusive  privilege  or  franchise  is,  therefore,  author- 
*zed,  if  obtained  under  general  laws.  Among  the  exclusive  priv- 
ileges and  franchises  which  have  been  made  the  subject  of  grants 
to  private  corporations,  and  with  which  we  are  all  familiar,  are 
those  made  by  municipal  governments,  under  the  authority  of 
general  laws,  of  the  right  to  occupy  streets  or  highways  for  the 
construction  and  operation  of  street  railroads.  In  all  of  these 
grants  there  is,  of  necessity,  discriminations.  Some  particular 
corporation  is  singled  out,  to  which  the  grant  is  given,  and  which 
thereafter  enjoys  the  exclusive  privilege  of  operating  its  railroad 
through  the  streets  or  highways  specified  in  the  grant;  but,  the 
grant  being  authorized,  the  discrimination  is  not  unlawful.  It  is 
not  contrary  to  public  policy,  for  the  reason  that  the  constitution 
is  the  foundation  upon  which  the  public  policy  of  the  state  is 
based.  It  embodies  the  policy  of  our  government.  It  authorizes 
that  which  is  politic,  and  prohibits  that  which  is  deemed  inpoli- 
tic.  Where,  therefore,  the  constitution  grants,  or  authorizes  a 
grant  through  legislative  action,  of  an  exclusive  privilege,  it  must 
be  deemed  to  be  in  accord  with  the  policy  of  the  state.  As  we 
have  seen,  the  label  authorized  was  by  a  general,  and  not  a  local, 
act.  No  particular  association  or  union  has  been  given  the  ex- 
clusive privilege  of  adopting  a  label,  but  every  association  or 
union  of  every  kind  of  working  men  or  women  is  given  the  right 
to  adopt  its  own  label,  which  may  indicate  its  own  workmanship. 
It  consequently  follows  that  whatever  discrimination  there  may 
be  is  authorized,  and  therefore  not  unjust,  and  that  the  privilege 
granted  under  the  general  law  is  in  accord  with  public  policy."18 
A  contention  that  the  passage  of  acts  of  this  character  are  pro- 
cured for  the  purpose  of  enabling  union  labor  organizations  to 
boycott  non-union  laborers  and  deprive  them  of  the  legitimate 
fruits  of  their  labor  cannot  be  sustained.  The  court  will  not  as- 
sume that  such  was  the  purpose  and  intent  of  the  legislature,  or 

18  Perkins  v  Heert,  158  N.  Y.  306,      L.  B.  A.  858. 
53  1ST.  E.  18.  70  Am.  St.  Eep.  483.  43 
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that  the  labor  organizations  will  resort  to  acts  which  are  unlawful 
and  criminal.  The  statutes  allow  the  members  of  the  union  to 
send  the  product  of  their  labors,  into  the  markets  of  the  country, 
marked  in  such  a  way  as  to  indicate  the  character  of  their  work- 
manship. This  is  a  right  which  the  law  accords  to  every  manu- 
facturer. The  court  must  assume  therefore  that  the  legislature, 
in  passing  statutes  of  this  character,  had  in  view  the  legitimate 
purpose  and  that  it  did  not  contemplate  that  the  provisions  there- 
of might  be  used  for  illegitimate  purposes.18 

§  368.  Adoption  of  label. 

A  substantial  compliance  with  the  requirements  of  the  statutes 
in  respect  of  the  adoption  of  a  label  is  sufficient.  Where  a  union 
adopts  a  label  "for  the  purpose  of  designating  the  products  of 
the  labor  of  the  members  of  the  various  bodies  affiliated  with  it 
under  its  jurisdiction  and  control,"  it  may  fairly  be  said  to  have 
adopted  a  label  to  designate  the  products  of  the  labor  of  its  mem- 
bers, in  accordance  with  a  statute  authorizing  it,  because  the  mem- 
bers of  the  subordinate  branches  are  its  members." 

§  369.  Contents  of  label — Compliance  with  rules  of  morality  and 
public  policy. 

To  entitle  a  union  label  to  protection,  it  must  avoid  transgress- 
ing the  rules  of  morality  and  public  policy.18  In  connection  with 
this  rule  a  label  of  the  Cigar  Markers'  International  Union  has 
frequently  received  the  careful  consideration  of  the  courts.  This 
label,  which  has  since  been  modified,  probably  because  of  an  un- 
favorable decision  of  the  supreme  court  of  Pennsylvania  was  as 
follows:  "Issued  by  authority  of  the  Cigar  Makers'  Interna- 
tional Union  of  America.  Union-made  cigars.  This  certifies  that 
cigars  contained  in  this  box  have  been  made  by  a  first-class  work- 
man, a  member  of  the  Cigar  Makers'  International  Union  of  Amer- 
ica, an  organization  opposed  to  inferior  rat-shop,  cooly,  prison, 
or  filthy  tenement  house  workmanship.  Therefore  we  recommend 
these  cigars  to  all  smokers  throughout  the  world.  All  infringe- 

18 Perkins  v  Heert,  158  N.  Y.  306,  "Colin  v  People,  149  111.  486,  37 
53  N.  E.  18,  70  Am.  St.  Eep.  483,  43  N.  E.  60,  41  Am.  St.  Eep.  304,  23  L. 
L.  B.  A.  858.  B.  A.  821;  Hetterman  v  Powers, 

14  Lynch  v  John  Single  Paper  Co.,.  102  Ky.  133,  43  S.  W.  80,  80  Am.  St. 
101  N.  Y.  Suppl.  824.  Bep.  348,  39  L.  B.  A.  211;  Browne, 

Trade-marks,  section  602. 
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ments  upon  this  label  will  be  punished  according  to  law.  (Seal)." 
In  a  suit  to  enjoin  the  use  of  counterfeits  of  this  label,  the  Su- 
preme Court  of  Pennsylvania  dissolved  an  injunction  granted  by 
the  lower  court  and  dismissed  the  bill.  The  court  took  the  view 
that  the  object  of  such  a  label  is  to  discriminate  against  the  work 
of  non-union  men ;  to  make  war  upon  all  cigar  makers  who  do  not 
belong  to  the  union  and  to  drive  their  work  out  of  the  market  by 
representing  it  as  coming  from  inferior  rat-shops,  from  coolies, 
prisons  or  filthy  tenement  houses.  In  this  case  it  was  said:  "A 
'first-class  workman '  is  one  who  does  first-class  work,  whether  his 
name  is  on  the  rolls  of  any  given  society  or  not.  Filthiness  and 
criminality  of  character  depend  on  conduct,  not  on  membership  of 
the  union.  Legitimate  competition  rests  on  superiority  of  work- 
manship, and  business  methods,  not  in  the  use  of  vulgar  epithets 
and  personal  denunciation.  When  the  Cigar  Makers'  Interna- 
tional union  of  America  stigmatizes  those  who  do  not  belong  to  it, 
and  seeks  to  induce  the  public  to  discriminate  against  them  and 
their  work  by  covering  them  with  opproprious  epithets,  it  is  not 
engaged  in  'promoting  the  mental,  moral,  and  physical  welfare 
of  its  members,  but  is  trying  to  hurt  and  destroy  those  who  do 
not  choose  to  become  members.  "While  the  courts  would  aid  the 
former  purpose  in  all  ways  within  their  power,  they  cannot  help 
the  latter."  With  the  sole  exception  of  this  decision,  the  courts 
have  held  that  the  label  is  not  opposed  to  the  rule  under  consider- 
ation." The  view  taken  by  these  decisions  is  that  the  language 
used  in  the  label  is  not  susceptible  of  being  construed  as  an  at- 
tack on  the  work  done  by  men  not  members  of  the  union." 

18  McVey  v  Brendel,  144  Pa.  St.  235,      158  N.  Y.  306,  53  N.  E.  18,  70  Am. 

22  Atl.  912,  27  Am.  St.  Rep.  625,  13      St.  Eep.  483,  43  L.  B.  A.  858). 

L.  E.  A.  377.  Ohio. — Cigar     Makers '     Union     v 

17  Illinois.— Conn  v  People,  149  111.  Linder,  3  Ohio  Dec.  244. 

486,  37  N.  E.  60,  41  Am.  St.  Eep.  304,  United  States.— Carson  v  Urie,  39 

23  L.  E.  A.  821.  Fed.  777. 

Indiana. — States  v  Hagan,  6  Ind.  "State  v  Hagen,  6  Ind.  App.  167, 

App.  167,  33  N.  E.  223.  33  N.  E.  223 ;  Perkins  v  Heert,  5  N. 

Kentucky. — Hettennan  v  Powers,  Y.  App.  Div.  335,  39  N.  Y.  Suppl. 

102  Ky.  133,  43  S.  W.  80,  80  223,  (affirmed  on  other  grounds  in  158 

Am.  St.  Eep.  348,  39  L.  E.  A.  211.  N.  Y.  306,  53  N.  E.  18,  70  Am.  St. 

New  YorTc.— Perkins  v  Heert,  5  N.  Eep.  483,  43  L.  E.  A.  858) ;  Cigar 

Y.  App.  Div.  335,  39  N.  Y.  Suppl.  Makers »  Union  v  Lindner,  3  Ohio  Dec. 

223,  (affirmed  on  other  grounds  in  Suppl.  1106,  112  N.  Y.  Suppl.  110. 
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The  label  attacks  no  other  manufacturer  of  cigars.  It  says,  sim- 
ply, in  effect,  "  These  cigars  are  not  the  product  of  an  inferior, 
rat-shop,  coolie,  prison  or  filthy  tenement  house  workmanship. " 
It  does  not  say  or  purport  to  say  that  cigars  made  by  non-union 
men  are  of  the  inferior  class  mentioned,  or  that  cigars  made  by 
non-union  men  are  not  free  from  the  impurity  or  taint  to  which 
they  might  be  subjected  by  such  workmanship.20  It  amounts  to  no 
more  than  that  the  organization  is  opposed  to  bad  work  because 
it  is  bad  work ; 21  that  cigars  are  upon  the  market  which  are  the 
product  of  rat-shops,  filthy  tenements,  of  Chinese  establishments, 
of  prisons  and  tenement  houses,  and  that  it  proposes  to  assure  cus- 
tomers that  cigars  sold  under  this  label  are  not  the  product  of  such 
establishments.  It  cannot  be  doubted  "that  public  policy  would 
be  best  served,  if  all  manufacturers  of  cigars  would  truthfully  make 
the  like  assurance  to  the  public."28  While  the  label  certifies  that 
"the  cigars  in  the  box  were  made  by  a  first-class  workman,"  and 
* '  because  he  is  a  member  of  the  union, ' '  yet  in  such  certificate  there 
is  no  criticism  upon,  nor  condemnation  of  the  product  of  any  other 
workman.  The  words  can  be  said  to  apply  only  to  that  of  which 
they  make  some  mention,  union-made  cigars;  they  cannot  be  said 
to  derogate  from  that  of  which  they  make  neither  direct  or  indi- 
rect mention,  to  wit,  non-union  work;  they  are  no  more  than  a 
commendation  of  the  work  of  the  union  which  is  perfectly  lawful 
and  proper.28 

§  370.  — Compliance  with  statutory  requirements. 

While  a  union  becomes  entitled  to  the  privileges  and  protection 
of  the  statutes  on  a  compliance  with  the  provisions  thereof,24  yet 
the  statutory  requirements  must  be  strictly  complied  with,  or  the 
statute  cannot  be  invoked  to  obtain  the  protection  and  relief  which 

u  Hetterman    v    Powers,    102    Ky.  21  Cigar  Makers'  Union  v  Lindner, 

133,  43  S.  W.  80,  80  Am.  St.  Eep.  348,  Suppl.  1106,  58  Misc.  323,   (affirmed 

39  L.  E.  A.  211.  3  Ohio  Dec.  244. 

^Cohn  v  People,   140  111.  486,  37  ^Cohn  v  People,  140  111.  486,  37 

N.  E.  60,  41  Am,  St.  Eep.   804,   23  N.   E.   60,  41  Am.  St.  Eep.  304,  23 

L.  E.  A.  821,  (disapproving  McVey  v  L.  E.  A.  821,  (disapproving  McVey  v 

Brendell,     supra);      Cigar     Makers7  Brendell,  supra). 

Union  v  Lindner,   3   Ohio   Dec.   244,  w Cigar  Makers'  Union  v  Lindner, 

(criticising  and  not  following  McVey  3  Ohio  Dec.  244. 

v  Brendell,  supra).  ^Myrup    v   Friedman,    110   N.    Y. 

Suppl.  1106,  112  N.  Y.  Suppl.  110. 
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it  is  designed  to  afford  against  the  use  of  counterfeits  or  imitations 
of  the  label.35  Accordingly,  if  the  statutes  require  registration  of 
the  union  label  in  the  office  of  the  secretary  of  state,  any  prosecu- 
tion for  an  infringement  thereof  must  fail,  unless  the  statutory  re- 
quirement is  complied  with.26  And  if  the  statute  provides  that 
the  label  must  announce  that  the  articles  to  which  they  are  attached 
were  made  by  a  member  or  members  of  the  union  adopting  the 
label,  an  injunction,  in  accordance  with  its  provisions  will  not  issue 
to  prevent  the  use  of  counterfeits  or  imitations  of  a  label  which 
does  not  comply  with  this  requirement.27  In  two  decisions  it 
has  been  held  that  the  words  "union-made"  on  the  label, 
does  not  satisfy  the  requirements  of  the  statute.  In  these  cases  it 
was  considered  that  the  words  "union-made"  import  that  the  goods 
were  owned  or  manufactured  or  sold  by  the  union  itself,  and  not 
that  they  were  made  by  members  of  the  union,88  and  it  has  been 
further  held  that  this  defect  could  not  be  remedied  by  averment  or 
proof  that  the  words  were  used  with  the  intention  of  expressing, 
as  was  understood  by  the  public,  the  fact  that  the  goods  to  which  it 
was  attached  were  made  by  members  of  the  union.29  On  principle 
it  is  difficult  to  see  how  these  decisions  can  be  sustained.  The  words 
"union-made"  import  and  are  generally  understood  to  mean  made 
by  members  of  a  union.  From  their  earliest  inception  down  to  the 
present  time,  there  is  no  instance  of  a  labor  union  as  an  organiza- 
tion engaging  in  and  carrying  on  business.  Such  a  thing  is 
foreign  to  the  purposes  and  objects  of  these  organizations.  This  is 
a  matter  of  common  knowledge  and  in  other  courts  judicial  notice 
has  been  taken  thereof.  Why  then  should  these  words  be  con- 
strued as  importing  something  which  it  is  a  matter  of  common 
knowledge  has  no  existence  in  fact? 

§  371.  — Misrepresentation  of  fact. 

Lack  of  truth  debars  a  trade-mark  from  protection,80  and  this 
would,  of  course,  apply  to  union  labels.    On  a  bill  to  enjoin  in- 

25  Lawlor  v  Merritt,  78  Conn.  630,  *"  Lawlor  v  Merritt,  79  Conn.  399, 
62  Atl.  639;   Com.  v  Meads,  17  Pa.       65   Atl.   295;    Lawlor   v   Merritt,   78 
Dist.  Rep.  485.                                              Conn.  630,  62  Atl.  639. 

26  Com.  v  Meads,  17  Pa.  Dist.  Eep. 

4g5  » Lawlor  v  Merritt,  79  Conn.  399; 

87  Lawlor  v  Merritt,  79  Conn.  399,      65  Atl*  295' 

65  Atl.  295;  Lawlor  v  Merritt,  78  •"  Browne  on  Trade-marks,  section 
Conn.  630,  62  Atl.  639.  711. 
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fringement  of  the  label  of  the  Cigar  Makers'  International  Union, 
it  was  contended  that  the  statement  in  the  label,  "made  by  a  first- 
class  workman, "  was  a  misrepresentation  of  fact;  in  other  words, 
that  the  labels  were  put  upon  each  box  of  cigars  made  by  a  union 
workman,  without  discrimination,  and  that  it  is  not  possible  in  the 
nature  of  things,  that  all  the  members  of  the  union  are  first-class 
workmen.  The  court  decided  against  this  contention  saying  "This 
argument  goes  outside  of  the  bill,  and  it  is  in  the  nature  of  a  speak- 
ing demurrer.  There  is  nothing  in  the  bill  from  which  it  may 
legitimately  be  inferred  that  the  statement  in  the  label  was  not  in 
point  of  fact,  true  in  any  particular,  and  there  is  certainly  no 
presumption  that  the  statement  is  substantially  untrue,  in  gen- 
eral/'81 

§  372.  Assignability  of  label. 

The  property  right  in  a  union  label  conferred  by  the  statutes 
designed  for  their  protection,  may,  it  seems,  be  sold  or  assigned 
unless  prohibited  by  such  statutes.83  But  it  has  been  held  that 
assignment  is  forbidden  by  a  statute  which  prohibits  the  assignment 
by  a  union  of  a  certificate  issued  to  it  by  the  secretary  of  state, 
showing  it  has  filed  a  copy  of  a  label  adopted  by  it.88  This  statute 
of  course,  does  not  prevent  the  union  from  conferring  a  license 
upon  some  of  its  members  or  branches  to  use  the  label  in  a  specified 
locality.84 

§  373.  Abandonment  of  label. 

Like  trade-marks,  the  right  to  union  labels,  may  be  lost  by 
abandonment  and  the  definite  cessation  of  that  use  of  the  whole 
label,  or  the  substantial  parts  of  it,  as  a  distinguishing  mark  or 
badge  by  which  the  manufactured  cigars  of  the  members  of  the  in- 
ternational union  are  to  be  known  and  authenticated,  would  leave 
nothing  for  the  courts  to  act  upon,  or  to  protect,  respecting  that 
particular  label.85  A  union  label  is  not  abandoned,  however,  by 
the  filing  of  an  amended  label,  where  the  original  and  amended 

81  Cigar    Makers'    Union    No.    1    v  M  Lynch  v  John  Single  Paper  Co., 
Link,   (Baltimore  Cir.  Ct.  Md.)   2  L.  101  N.  Y.  Suppl.  824. 
E.  A.  205,  note;   Cigar  Makers'  Of- 
ficial Journal  Nov.  1886.  "L?nch  v  John  Sin£le  PaPer  Cc-> 

"  Lynch  v  John  Single  Paper  Co.,  10:    N'  Y'  SuPPh  824' 

101    N.    Y.    Suppl.    824.        And    see  » Perkins  v  Heert,  5  N.  Y.  App.  Div. 

Browne  on  Trade-marks,  section  57.  335,  39  N.  Y.  Suppl.  223. 
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labels  are  not  distinguishable  in  color,  form,  arrangement,  display 
of  lettering,  location  of  seal,  reservation  of  space  for  the  local 
stamp,  or  in  the  size  of  the  lettering  or  of  the  type,  and  where  the 
change  made  is  merely  of  an  immaterial  statement,  which  in  no 
way  affects  the  character,  quality,  origin  or  ownership  of  the  goods 
manufactured  or  sold  by  the  members  of  the  association.89 

§  374.  Suits  for  injunction  and  other  relief — Parties. 

Where  union  labels  are  held  to  be  entitled  to  the  protection  of  a 
court  of  equity,  by  injunction  against  infringement,  suit  may  be 
brought  in  the  name  of  some  of  the  members  of  the  union,  suing  in 
behalf  of  themselves  and  all  other  members,87  or  by  some  of  the 
members  of  a  local  branch  in  behalf  of  themselves  and  other  mem- 
bers of  the  local  branch,88  or  in  the  name  of  the  vice-president  of 
the  general  union,88  or  in  the  name  of  the  president  of  a  local 
branch  of  the  union,40  or  in  the  names  of  the  president  of  the 
union  and  the  president  of  a  local  branch  thereof."  If  suit  is 


38  Perkins  v  Heert,  5  N.  Y.  App. 
Div.  335,  39  N.  Y.  Suppl.  223.  In 
this  case  it  was  said  that  where  all 
that  was  of  value,  and  all  that  was  in 
reality  appropriate  to  or  necessary  for 
the  authentication  of  the  product  of 
the  members  of  the  union,  was  retain- 
ed in  the  label,  without  change  or 
modification  in  any  form,  there  was 
not  an  abandonment  in  that  strictly 
technical  sense  which  would  justify 
the  court  in  saying  that  by  cessation 
of  use  the  plaintiff  has  no  right  in  the 
original  label  which  should  be  pro- 
tected by  the  decree  of  the  court. 

87  Hetterman  v  Powers,  102  Ky.  133, 
34  S.  W.  180,  80  Am.  St.  Eep.  348,  39 
L.  R.  A.  211;  Cigar  Makers'  Union 
No.  1  of  Baltimore  v  Link,  25  L.  B. 
A.  202  note;  Cigar  Makers'  Official 
Journal  Nov.  1886;  Strasser  v 
Moonelis,  55  N.  Y.  Super.  Ct.  197,  11 
N.  Y.  St.  270;  Galbreath  v  Phillip- 
son,  (Dallas  County  Dist.  Ct.  Tex.) 
29  L.  R.  A.  205;  Cigar  Makers'  Offi- 
cial Journal  April  1891. 

Special    statutory     provisions — Ef- 


fect. Under  a  statute  providing  that 
where  the  persons  who  might  be 
parties  are  very  numerous  and  it  may 
be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue 
for  the  benefit  of  all,  some  of  the  mem- 
bers of  an  unincorporated  union  may 
sue  in  behalf  of  all,  though  another 
statute  provides  that  suit  in  behalf  of 
an  unincorporated  association  may  be 
brought  by  the  president  or  treasurer. 
The  latter  section  is  not  meant  to  re- 
strict the  power  granted  by  the  form- 
er. Bloete  v  Simon,  19  Abb.  N.  Cas. 
N.  Y.  88. 

88  Renkert  v  Bamberger,  (Ohio  Com. 
PI.)    29    L.    R.    A.    202    note;    Cigar 
Makers '  Official  Journal  April  1887. 

89  Tracy  v  Banker,   170  Mass.  266, 
49  N.  E.  308,  39  L.  R.  A.  508. 

*°Beebe  v  Tolerton,  117  Iowa  593, 
91  N.  W.  905;  Schmalz  v  Wooley,  57 
N.  J.  Eq.  303,  41  Atl.  939,  73  Am.  St. 
Rep.  637,  43  L.  R.  A.  86. 

"Lynch  v  John  Single  Paper  Co., 
101  N.  Y.  Suppl.  824. 
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brought  at  the  instance  of  a  member  who  is  engaged  in  manufac- 
turing and  selling  on  his  own  account  goods  to  which  the  union 
label  is  attached,  and  who  sustains  special  damage  to  his  business 
by  the  use  of  fraudulent  imitations  of  such  label,  the  bill  is  properly 
brought  in  his  name." 

§  375.  —Bill.43 

A  bill  to  enjoin  the  use  of  counterfeits  or  imitations  of  a  union 
label  which  states  the  object  for  which  plaintiff  association  was 
formed,  is  good  without  alleging  that  such  association  was  a  union 
of  workingmen.  The  court  will  take  judicial  notice  of  the  fact 
that  the  objects  which  it  was  formed  to  promote  are  such  as  na- 
turally pertains  to  a  union.44 

§  376.  —Defenses. 

The  fraudulent  use  of  a  union  label  before  the  enactment  of  a 
statute  entitling  the  union  to  enjoin  such  use,  does  not  deprive  the 
union  of  its  rights  under  the  statute.45  And  the  fact  that  officers 
of  a  union  delayed  more  than  two  years  to  bring  suit  to  enjoin  the 
fraudulent  use  of  counterfeits  of  their  label,  supposing  that  they 
had  no  remedy  in  equity,  is  not  such  laches  as  will  defeat  the  right 
of  action.48  It  has  also  been  held  that  if  the  constitution  of  the 
union  is,  as  a  whole,  not  illegal,  the  fact  that  in  some  incident  or 
particular,  the  purposes  which  it  expresses  are  unlawful  presents 
no  defense  to  a  suit  for  injunction.47  The  fact  that  one  has  no 
knowledge  that  a  label  on  goods  which  he  sells  is  a  counterfeit  of  a 
union  label  furnishes  no  defense  to  a  suit  to  enjoin  him  from  sell- 
ing goods  to  which  such  counterfeit  label  is  attached.48  But  even 
if  knowledge  were  essential,  an  injunction  will  be  granted  where 
after  learning  that  the  label  was  counterfeit,  defendant  delivered 

42  See  Carson  v  Urie,  39  Fed.  777.  see  as  sustaining  this  holding  Hudson 

48  For  forms  of  bills  to  enjoin  in-  v  Bed  Eock  Cigar  Co.    (Kansas  Cir. 

fringement   of   union   labels   see   Ap-  Ct.  Dist.  No.   1),  29  L.  R.  A.  205; 

pendix  forms  Nos.  14,  15.  Cigar  Makers'   Official  Journal   Feb. 

"Lawlor  v  Merritt,  78  Conn.  630,  1889. 
63  Atl.  639.  "Maher  v  Iowa  Fruit  &  Produce 

45  Tracy  v  Banker,  170  Mass.  266,  Co.,  (Iowa  Dist.  Ct.  Polk  County),  29 

49  N.  E.  308,  39  L.  R.  A.  508.  L.  R.  A.  204  note;  Cigar  Makers'  Of- 

48  Tracy  v  Banker,  170  Mass.  266,  ficial   Journal  April   1891.       To  the 

49  N.  E.  308,  39  L.  R.  A.  508.  same   effect   see   dictum   in   Beebe   v 

47  Tracy  v  Banker,  170  Mass.  266,  Tolerton,    117   Iowa   593,   91   N.   W. 

49  N.  E.  308,  39  L.  R.  A.  508.     And  905. 
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goods  bearing  the  counterfeit  label  which  he  had  sold  previously 
to  acquiring  such  knowledge.  On  learning  the  character  of  the 
label  he  should  stop  delivery  of  the  goods.*9 

§  377.  —  Acts  enjoined. 

As  heretofore  shown,  the  acts  against  which  the  statutes  are  de- 
signed to  protect  union  labels  are  usually  enumerated  as  the  manu- 
facture, sale,  display  or  use  of  any  counterfeit  or  imitation  of  the 
label.50  And  under  statutes  of  this  character  it  has  been  held  that 
the  fraudulent  use  of  a  genuine  union  label  will  be  enjoined  as  well 
as  the  use  of  a  counterfeit  label  ;  that  the  union  is  entitled  to  pro- 
tection against  one  form  of  swindling  as  well  as  another.51  The 
general  rule  applicable  to  the  imitation  of  labels  is  that  any  such 
imitation  as  may  or  can  produce  upon  the  mind  of  the  purchaser  of 
ordinary  caution  the  impression  and  belief  that  the  imitating  label 
is  that  of  a  trade-mark  owner,  with  whose  goods  he  is  familiar,  will 
constitute  an  infringement  and  authorize  an  injunction.52  And 
where  by  statute  the  use  of  a  colorable  imitation  of  a  union  label 
is  prohibited  even  though  by  the  use  of  other  words  or  names  the 
public  would  not  be  deceived  into  believing  that  the  products  were 
union-made,  an  injunction  will  be  granted  to  prevent  the  use  of  a 
label  which  at  a  casual  glance  resembles  that  of  a  labor  union  ,M  and 
the  right  to  the  injunction  is  not  affected  by  the  fact  that  there  is 
no  reason  to  believe  that  defendant  sought  to  imitate  the  union  label 
or  attempted  to  deceive  the  trade.54 

§  377a.  —Costs. 

Where  in  a  suit  for  an  injunction,  defendant  is  shown  to  have 
used  unlawfully  a  union  label  on  one  occasion  only,  which  was  in- 
duced by  plaintiff's  agent,  the  decree  restraining  defendant  from 
violating  complainant's  rights  will  be  without  costs.58 

§  378.  Allowance  of  profits. 

Under  a  statute  authorizing  the  court  to  require  payment  of 

"Beebe  v  Tolerton,  117  Iowa  593,  raMyntp  v  Friedman,  110  N.  Y. 
91  N.  W.  905.  Suppl.  1106,  58  Misc.  323,  (affirmed 

-See  supra,  section  362.  *«*  N'  Y'  ^PP1-  110). 

"Myrup   v   Friedman,    110   N.    Y. 


81  Tracy  v  Banker,  170  Mass.  266,  Suppl.  1106,  58  Misc.  323,  (affirmed  in 

49  N.  E.  308,  39  L.  E.  A.  508.  n2  N.  Y.  Suppl.  110). 

n  Cigar  Makers  '  International  Union  w  United  Garment  Workers  of  Amer- 

v  Burkhardt,  9  Ohio  Dec.  459.  ica  v  Davis,  (N.  J.  Eq.)  74  Atl.  306. 
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profits  derived  from  the  wrongful  use  of  a  counterfeit  label  to  the 
person  or  association  whose  label  is  counterfeited,  no  allowance  can 
be  made  in  the  absence  of  proof  as  to  the  amount  of  such  profits. 
The  reason  is  that  the  statute  can  only  be  upheld  on  the  theory  that 
these  profits  are  either  compensatory  or  penal  in  their  character. 
If  compensatory,  plaintiff  must  show  that  he  or  the  association  he 
represents  has  suffered  some  damages.  If  penal,  the  penalty  is  not 
a  fixed  and  definite  sum,  but  it  is  subject  to  proof,  and  in  the 
absence  of  evidence  cannot  be  recovered.6'  It  is  also  essential  to 
a  recovery  of  such  profits  that  plaintiff  show  that  defendant  acted 
in  bad  faith." 

§  379.  Criminal  prosecutions.58 

On  a  prosecution,  under  a  statute  making  it  an  offense  to  know- 
ingly sell  goods  marked  with  a  counterfeit  label,  it  must  be  shown, 
in  order  to  sustain  a  conviction,  that  at  the  time  defendant  sold 
goods  so  marked  he  knew  that  the  label  was  counterfeit.80  And 
the  fact  that  two  persons  who  were  strangers  to  defendant  told 
him  that  a  box  from  which  he  was  selling  cigars  bore  a  counterfeit 
label,  is  not  sufficient  to  charge  him  with  knowledge  that  such  was 
the  case,  especially  where  neither  pointed  out  any  mark  to  show 
that  the  label  was  counterfeit  or  disclosed  any  means  they  possessed 
enabling  them  to  know  that  it  was  such,  and  subsequently  came 
back  and  bought  cigars  out  of  the  same  box  without  remark  or 
objection.80  If,  however,  the  statute  omits  the  word  "  knowingly , " 
it  seems  that  knowledge  is  not  an  element  of  the  offense  and  need 
not  be  proved.81  So  to  authorize  a  conviction,  it  must  appear  that 
the  goods  sold  were  not  made  by  members  of  a  union.  The  fact 
that  defendant  knew  the  label  was  a  counterfeit,  does  not,  without 
more,  authorize  a  conviction.  If  the  goods  were  made  by  a  mem- 
ber of  the  union,  then  the  label  thereon,  whether  genuine  or  coun- 
terfeit, being  on  the  goods  entitled  to  bear  it,  could  not  be  evident- 
iary of  a  false  representation  of  the  goods  of  others  as  those  of 

86Beebe  v  Tolerton,  117  Iowa  593,  "Vogt  v  People,  59  111.  App.  684; 
91  N.  W.  905.  State  v  Bishop,  128  Mo.  373,  31  S.  W. 

+    '  9,  49  Am.  St.  Eep.  569,  29  L.  E.  A. 

"Beebe  v  Tolerton,  117  Iowa  593,      2QQ 

Q1   "NT   W    QO** 

60  Vogt  v  People,  59  111.  App.  684. 

"For  forms  of  information  for  in-  61See  Buela  v  Newman,  10  Misc. 
fringement  of  union  label  see  infra  460,  31  N.  Y.  Suppl.  449,  64  N.  Y.  St. 
Appendix  forms  Nog,  16,  17t  2J  and  case?  cited. 
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the  union.63  As  regards  registration,  it  has  been  held  on  a  trial  for 
counterfeiting  a  registered  union  label,  that  it  is  not  necessary  to 
prove  the  registration  as  a  record  where  the  original  certificate  is- 
sued by  the  secretary  of  state  is  made  by  statute  prima  facie  evi- 
dence of  the  adoption  of  the  label  and  the  right  to  adopt  it.  The 
certificate  is  evidence  of  the  fact  of  registration.63  Nor  is  it  a  de- 
fense to  a  prosecution  for  counterfeiting  a  duly  registered  union 
label  that  the  label  is  illegal  because  of  objectionable  matter  con- 
tained in  it,*4  or  that  defendant  had  no  actual  notice  of  the  fact 
that  the  label  was  duly  registered  in  accordance  with  the  statutory 
requirement,  where  there  is  nothing  in  the  statute  requiring  notice 
of  the  fact  of  registration  to  be  put  upon  the  labels  registered. 
And  this  is  especially  true  where  the  label  counterfeited  by  defend- 
ant had  upon  it  a  warning  that ' '  all  infringements  upon  this  label 
will  be  punished  according  to  law."85  Where  by  arrangement  be- 
tween the  seller  and  purchaser  of  goods  shipped  to  the  purchaser 
title  did  not  pass  until  delivered  at  the  place  of  consignment  the 
seller  may  be  prosecuted  in  the  county  where  the  purchaser  lives  for 
selling  cigars  with  a  counterfeit  union  label.68  On  prosecutions  for 
violations  of  statutes  enacted  for  the  protection  of  union  labels  in- 
dictments or  informations  in  the  language  of  the  statutes  on  which 
they  are  based  are  sufficient.87  Where  the  indictment  alleges  com- 
pliance with  the  statutory  requirements  in  respect  of  registration 

*•  State  v  Berlinsheimer,  62  Mo.  App.  union,  the  indictment  need  not  allege 

168.  See  also  as  sustaining  this  exclusive  ownership  of  the  label  in 

view  Vogt  v  People,  59  111.  App.  684.  such  union  where  the  statute  on  which 

88  Com.  v  Norton,  16  Pa.  Super.  Ct.  the  indictment  is  based  makes  it  a 

423.  misdemeanor  for  any  person  to  vend 

M  Com.  v  Norton,  16  Pa.  Super.  Ct.  goods  upon  which  any  counterfeit 

423,  in  which  it  was  said  that  one  who  label  shall  be  placed) ;  Com.  v  Nor- 

had  robbed  a  corporation  might  as  well  ton,  16  Pa.  Super.  Ct.  423,  (holding 

set  up  that  it  had  no  de  jure  exist-  that  an  indictment  for  counterfeiting 

ence.  a  label  of  a  workingmen's  union  is 

65  Com.  v  Norton,  16  Pa.  Super.  Ct.  sufficient  which  charges  the  offense 

423.  substantially  in  the  language  of  the 

MCom.  v  Meads,  29  Pa.  Super.  Ct.  statute,  describes  the  instrument 

321.  which  was  counterfeited  by  the  name 

67  State  v  Bishop,  128  Mo.  373,  31  and  designation  by  which  it  was 

S.  W.  9,  49  Am.  St.  Eep.  169,  29  L.  known  and  sets  forth  the  fact  of  its 

E.  A.  200  (holding  that  on  a  prose-  registry  with  the  secretary  of  state), 

cution  for  selling  goods  to  which  was  And  see  State  v  St.  Glair,  (Mo.  App.) 

affixed  a  counterfeit  label  of  a  labpr  117  8,  W.  648. 
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"by  filing  a  description  and  fac  simile  thereof  in  said  office,"  it 
may  be  amended  so  as  to  show  the  filing  of  * '  at  least  two  fac  similes 
thereof  in  said  office"  which  the  statute  requires.68  If  it  alleges  in 
general  terms,  that  defendant  offered  to  sell  counterfeit  union  labels, 
it  is  proper  for  the  court  to  order  that  a  bill  of  particulars  be  fur- 
nished to  defendant,  stating  the  times,  places  and  to  whom  the 
defendant  offered  to  sell  counterfeit  labels.* 

§  380.  Actions  to  recover  penalties  for  violation  of  statutes  for 
protection  of  union  labels. 

In  actions  to  recover  penalties  for  selling  or  keeping  for  sale 
goods  with  counterfeit  union  labels  affixed  thereto,  it  is  not  essential 
to  a  recovery  to  show  that  at  the  time  of  the  sale  defendant  knew 
that  the  label  was  a  counterfeit,  where  the  statute  which  makes  the 
act  unlawful  does  not  make  knowledge  an  element  of  liability.7' 
Nor  is  it  necessary  that  the  label  be  affixed  to  the  goods  by  defend- 
ant, but  it  will  be  sufficient  that  it  was  done  by  the  person  from 
whom  he  purchased  the  goods  and  that  defendant  kept  the  goods 
for  sale.71  Knowledge  not  being  an  element  of  liability  under  such 
statutes,  allegations  of  knowledge  and  intent  to  injure  in  a  com- 
plaint to  recover  a  penalty  for  violation  of  the  statute  will  be 
treated  as  surplusage.78 


"Com.  v  Meads,  17  Pa.  Dist.  Eep. 

485. 

*Com.  v  Meads,  17  Pa.  Dist.  Eep. 
485. 

TOBuela  v  Newman,   10  Misc.  460, 
31  N.  Y.  Suppl.  449,  64  N.  Y.  St. 


26;  Cigar  Makers*  International 
Union  v  Goldberg,  70  N.  J.  L.  488, 
57  Atl.  141. 

71  Buela  v  Newman,  10  Misc.  460, 
31  N.  Y.  Suppl.  449,  64  N.  Y.  St.  26. 

"Buela  v  Newman,  10  Misc.  462, 
31  N.  Y.  Suppl.  449,  64  N.  Y.  St.  26. 


CHAPTER  XXVIII. 


SELECTION  BY  LABOR  UNIONS  OF  EMPLOYEE'S  SERVANTS  AS 

EXEMPTING  HIM  FROM  LIABILITY  FOR  PERSONAL 

INJURIES  CAUSED  BY  FELLOW  SERVANTS. 

§  381.  The  general  rule  is  well  settled  that  it  is  the  duty  of  an 
employer  to  his  employes  to  exercise  proper  knowledge,  skill,  and 
prudence  in  the  selection  of  workmen  other  than  themselves;  that 
he  will  see  to  it  they  each  have  proper  knowledge,  skill  and 
prudence;  and  it  is  also  his  duty  to  exercise  through  himself  or 
some  one  whom  he  selects  to  represent  him,  due  care,  knowledge  and 
prudence  in  superintending  the  workmen  as  they  work  and  see 
that  they  perform  their  work  properly.73  Nevertheless  his  responsi- 
bility rests  upon  freedom  of  action  in  the  selection  of  the  workmen 
and  in  superintendance  over  them.  And  when  the  individual 
workmen  instead  of  allowing  matters  to  take  their  usual  shape  and 
course,  make  it  a  condition  of  their  accepting  service  that  the  em- 
ployer will  yield  in  their  favor  this  right  of  freedom  of  action  to 
selection  and  superintendance,  they  absolve  him  from  responsi- 
bility which  would  otherwise  be  thrown  upon  him  and  look  to  that 
of  their  own  selection.74  Accordingly,  when  the  workmen  delegate 
to  a  labor  organization  which  they  have  joined  (and  to  others  in 
privity  with  their  organization)  the  right  of  selection  and  super- 
intendance, they  agree  to  accept  the  membership  of  their  fellow- 
workmen  in  those  organizations,  and  the  actions  of  those  associa- 
tions ipso  facto,  as  a  good  and  sufficient  guaranty  to  them  for  their 
individual  safety  and  protection  so  far  as  the  employer  is  con- 
cerned. If  they  deem  membership  in  organizations  as  conferring 
benefits  upon  them,  they  cannot  accept  the  benefits  and  repudiate 
the  resulting  legal  disadvantages.75 

73  Fanner  v  Kearney,  115  La.  722,       39  So.  967,  3  L.  E.  A.  N.  S.  1105. 

39  So.  967,  3  L.  E.  A.  N.  S.  1105.  n  Farmer  v  Kearney,  115  La.  722, 

74  Farmer  v  Kearney,  115  La.  722,       39  So.  967,  3  L.  E.  A.  N.  S.  1105. 
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'FORMS   OF   PLEADINGS,    INJUNCTIONS,    AND   RESTRAINING 

ORDERS. 

FORM  No.  1. — Indictment  for  conspiracy  to  extort  money  from  employer  by 
inducing  his  employes  to  quit  his  service  and  not  to  return  to  work  until  their 
employer  has  paid  a  sum  of  money  which  the  conspirators  seek  to  extort  from 
him. 

FORM  No.  2. — Bill  to  enjoin  boycott  of  manufacturer's  business  by  the  use 
of  threats,  violence,  or  intimidation  to  prevent  his  employes  or  men  willing  to 
accept  employment  from  working  for  him ;  from  picketing  complainant 's  plant ; 
from  using  intimidation,  threats,  etc.,  to  prevent  complainant's  customers  or 
the  public  from  patronizing  him,  from  preventing  free  access  of  complainant's 
employes  to  his  plant  and  their  free  return  to  their  homes,  and  from  giving 
instructions  to  committees,  associations,  etc.,  to  impede  or  obstruct  the  regular 
operation  of  complainant's  business. 

FORM  No.  3. — Bill  to  enjoin  striking  workmen  from  using  force,  threats, 
or  intimidation,  to  compel  their  former  employer  to  accede  to  their  demands, 
and  from  using  these  means  to  prevent  his  employers  from  working  for  him 
and  other  workmen  from  entering  his  employ. 

FORM  No.  4. — Bill  to  restrain  striking  workmen  from  picketing  their  former 
employer's  place  of  business,  and  to  restrain  them  from  using  violence,  threats 
and  intimidation,  to  prevent  his  employes  from  working  for  him,  and  other 
workmen  from  entering  his  service. 

FORM  No.  5. — Bill  for  restraining  order  and  injunction  to  restrain  strikers 
from  picketing  complainant's  place  of  business,  and  from  inducing  the  public 
by  force  or  persuasion  to  withhold  their  patronage  from  him. 

FORM  No.  6. — Bill  to  enjoin  boycott  of  complainant's  business  by  picketing 
his  plant  and  inducing  his  employes  and  those  willing  to  enter  his  employment 
not  to  work  for  him,  by  intimidation,  violence,  offers  of  money,  or  of  work 
in  other  places,  or  transportation;  by  calling  strikes  against  firms  to  prevent 
them  from  working  for  complainant;  from  publishing  complainant's  firm  in  a 
list  of  "offices  on  strike";  by  inducing  people  not  to  deal  with  complainant's 
employes. 

FORM  No.  7. — Indictment  for  conspiracy  to  boycott  by  threats  that  if  cus- 
tomers of  party  boycotted  failed  to  withhold  their  patronage  from  him,  their 
customers  would  in  turn  be  coerced  into  withholding  patronage  from  them. 

FORM  No.  8. — Indictment  for  conspiracy  to  boycott  manufacturer  by  pre- 
venting workmen  from  working  for  him  by  violence,  threats,  and  intimida- 
tion. 

FORM  No.  9. — Indictment  for  conspiracy  to  procure  discharge  of  workmen 
from  employment  and  prevent  him  from  working  at  his  trade  by  violence,  in- 
timidation, threats,  etc.,  directed  against  his  employer  and  possible  em- 
ployers. 
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FORM  No.  10. — Declaration  in  action  to  recover  damages  for  procuring  plain- 
tiff Js  discharge  from  employment  and  preventing  his  obtaining  employment  by 
threats,  persuasion,  etc. 

FORM  No.  11. — Complaint  based  on  section  7  of  Sherman  Anti-Trust  Act 
to  recover  threefold  damages  for  violation  of  act  by  boycott. 

FORM  No.  12. — Petition  asking  reinstatement  to  union,  the  setting  aside  of 
a  fine  imposed  on  petitioner,  and  for  damages. 

FORM  No.  13. — Complaint  by  expelled  member  to  compel  reinstatement  to 
membership. 

FORM  No.  14. — Bill  to  enjoin  infringement  of  union  label  framed  on  theory 
that  label  entitled  to  protection  though  not  a  technical  trademark. 

FORM  No.  15. — Bill  to  enjoin  infringement  of  union  label,  based  on  special 
statutory  provisions. 

FORM  No.  16. — Information  for  infringement  of  union  label. 

FORM  No.  17. — Information  for  infringement  of  union  label. 

FORM  No.  18. — Injunction  restraining  defendants  from  obstructing  com- 
plainant's business;  from  maintaining  pickets  at  or  near  complainant's  prem- 
ises; from  assaulting  or  intimidating  its  employes,  or  those  seeking  employment 
from  it  to  prevent  them  from  working  for  complainant;  from  following  em- 
ployes to  their  homes  to  induce  them  to  leave  the  employment  or  to  molest  or 
intimidate  their  families;  from  paying  money  to  employes  to  induce  them  to 
leave  their  employment;  from  organizing  a  boycott  against  complainant  or  its 
employes  and  using  threats  of  injury  to  the  business  of  persons  dealing  with 
complainant  or  his  employes;  and  from  sending  communications  to  customers 
or  other  persons  to  dissuade  them  from  dealing  with  complainant. 

FORM  No.  19. — Injunction  restraining  defendants  from  entering  on  com- 
plainant's premises  to  obstruct  its  business;  from  using  force,  violence,  or 
intimidation,  to  compel  its  employes  to  refuse  to  perform  their  duties,  or  to 
quit  complainant's  service  or  to  prevent  other  workmen  from  entering  its 
service,  or  other  persons  from  going  upon  the  premises  for  any  lawful  purpose; 
from  congregating  at  or  near  the  premises  with  intent  to  intimidate  its  em- 
ployes and  to  prevent  them  from  rendering  their  services,  or  to  cause  them  to 
leave  the  service  or  to  prevent  others  from  entering  the  service;  from  going 
to  the  homes  of  the  employes  to  coerce  them  to  leave  their  employment  or  to 
intimidate  their  wives  and  families. 

FORM  No.  20. — Injunction  restraining  defendants  from  obstructing  com- 
plainant's business  in  any  manner;  from  using  violence  or  intimidation  to 
cause  his  employes  to  quit  his  service  and  others  willing  to  enter  his  service 
from  doing  so;  from  congregating  at  or  near  complainant's  premises  to  pre- 
vent complainant's  employes  from  rendering  their  services;  from  molesting  in 
any  manner  employes  of  complainant  or  those  seeking  employment  from  him; 
and  from  picketing  the  streets  or  approaches  to  complainant's  premises  for  the 
purpose  of  intimidating  his  employes  or  those  seeking  employment  from  him. 

FORM  No.  21. — Temporary  injunction  to  restrain  picketing  for  the  purposes 
of  persuading  or  otherwise  preventing  complainant's  employes  from  working 
for  him,  or  to  break  their  contracts  with  him,  or  to  induce  other  workmen 
not  to  enter  his  service. 
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FORM  No.  22. — Temporary  injunction  restraining  union,  its  officers,  and 
others  as  members  and  individuals  from  interfering  with  the  operation  of  com- 
plainant railroad  company  by  trespassing  on  its  premises,  by  use  of  threats, 
violence,  intimidation  and  persuasion,  to  induce  its  employes  to  fail  to  perform 
their  duties,  or  to  quit  the  service,  and  to  prevent  others  from  accepting  em- 
ployment from  complainant;  from  picketing  its  trains;  or  the  approaches  to 
its  property,  or  the  homes  of  its  employes  for  the  purpose  of  inducing  by 
violence,  threats,  intimidation,  or  persuasion,  its  employes  not  to  perform 
their  duties  or  to  quit  the  service,  or  other  workmen  not  to  enter  the  service. 

FORM  No.  23. — Final  injunction  restraining  defendants  from  using  threats, 
violence,  or  intimidation,  to  prevent  complainant's  employes  from  working  for 
him  and  others  from  entering  his  service;  from  unlawful  picketing  of  com- 
plainant's place  of  business  or  the  approaches  thereto,  or  his  employes'  resi- 
dences, and  from  threatening  or  intimidating  the  wives  and  families  of  com- 
plainant's employes. 

FORM  No.  24. — Temporary  injunction  restraining  defendants  from  using 
threats,  violence,  or  intimidation,  to  prevent  complainant's  employes  and  others 
willing  to  enter  his  service  from  working  for  him;  from  picketing  his  prem- 
ises or  other  places  with  intent  to  unlawfully  interfere  with  his  employes  or 
unlawfully  obstruct  his  business;  from  interfering  with  free  access  of  his 
employes  to  his  place  of  business,  or  with  their  free  return  to  their  homes; 
and  from  intimidating  or  boycotting  by  distribution  of  circulars,  etc.,  or  oth- 
erwise threatening  complainant's  employes,  customers,  or  the  public,  to  cause 
them  to  refuse  to  do  business  with  complainant. 

FORM  No.  25. — Injunction  to  restrain  defendants  from  boycotting  com- 
plainant's business,  or  that  of  any  other  person  in  order  to  prevent  or  injure 
the  regular  operation  of  complainant's  business  or  the  transportation  or  sale 
of  their  manufactures;  from  publishing  or  circulating  statements  written  or 
oral  calling  the  attention  of  their  customers  or  the  public  to  any  boycott  or 
strike  against  complainants;  from  publishing  or  circulating  statements  written 
or  oral  that  complainants  are  unfair;  from  coercing  or  attempting  to  coerce 
any  dealer  or  the  public  not  to  buy,  wear,  or  deal  in  goods  manufactured  by 
complainants;  and  from  threatening  injury  to  the  business  of  any  person  or 
firm  who  should  deal  in  such  goods. 

FORM  No.  26. — Bestraining  order  to  prevent  defendants  from  collecting  in 
crowds  at  or  near  complainant's  premises;  from  entering  on  his  premises; 
from  annoying  or  intimidating  his  employes  or  obstructing  their  free  passage 
to  and  from  his  premises;  from  using  force,  violence,  intimidation  or  annoy- 
ing language,  to  cause  his  employes  to  quit  his  service,  and  other  workmen  not 
to  enter  his  employment ;  from  using  money  in  furtherance  of  the  purpose  of 
inducing  his  employes  not  to  work  for  him;  from  picketing  his  premises  with 
intent  to  use  intimidation,  or  threats  against  his  employes  going  to  and  from 
their  work;  and  from  intimidating  the  wives  and  families  of  the  employes  at 
their  homes. 

FORM  No.  27. — Bestraining  order  to  prevent  defendants  from  inducing  com- 
plainant's employes  to  break  their  contracts  of  service;  from  coercing  work- 
men not  to  enter  his  service;  from  personal  molestation  and  annoyance  of 
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persons  employed  or  willing  to  be  employed  by  complainant;  from  using  vio- 
lence and  intimidation  against  such  persons  to  prevent  them  from  working  for 
complainant;  and  from  picketing  the  streets  near  complainant's  premises  for 
the  purposes  mentioned. 

FORM  No.  28. — Injunction  restraining  defendants  from  carrying  out  a  boy- 
cott of  complainant's  business  by  causing  others  by  means  of  threats  and 
intimidation  to  withhold  from  complainant  work  which  they  might  otherwise 
have  given  him,  or  to  compel  him  to  stop  work  commenced  by  him;  from  pub- 
lishing or  circulating  any  matter  which  would  tend  to  injure  the  business  of 
any  one  for  whom  complainant  has  done,  is  now,  or  will  hereafter  do  work 
and  from  in  any  way  hindering  plaintiff  by  interfering  with  his  business  or 
customers. 

FORM  No.  29. — Injunction  restraining  defendants  from  conspiring  to  pre- 
vent or  hinder  the  carrying  on  of  complainant's  business;  from  using  force, 
violence,  or  intimidation,  to  induce  complainant's  employes  to  refuse  to  per- 
form their  duties,  or  to  quit  their  employment,  or  to  induce  other  workmen 
not  to  enter  its  service;  from  congregating  at  or  near  its  premises  or  else- 
where with  intent  to  use  such  means  to  accomplish  such  end  or  to  prevent 
its  employes  from  reaching  their  place  of  work,  or  returning  to  their  homes; 
from  going  to  the  homes  of  such  employes  to  intimidate  them  and  cause  them 
to  quit  their  employment;  from  preventing  complainant  from  delivering  its 
product, , or  other  persons  from  delivering  materials  to  it;  from  picketing  its 
premises  to  prevent  employes  or  those  seeking  employment  from  going  there; 
from  preventing  by  threats  of  strike  or  boycott  any  persons  from  dealing  with 
it,  and  from  calling  a  strike  against  any  person  because  he  deals  with  com- 
plainant. 

FORM  No.  30. — Injunction  restraining  defendants  from  using  force,  violence, 
intimidation,  opprobrious  epithets  or  ridicule,  to  prevent  complainant's  em- 
ployes from  remaining  in  his  service,  and  other  workmen  from  entering  his 
service;  from  calling  ''Scab"  at  workmen  going  to  and  from  his  premises; 
from  picketing  or  loitering  upon  his  premises;  from  congregating  about  such 
premises  or  at  other  places,  or  boarding  trains  to  prevent  workmen  in  his 
employ,  or  willing  to  enter  his  service  from  working  for  it  by  intimidation, 
threats  or  undue  pressure,  and  from  in  any  manner,  obstructing  the  regular 
operation  of  his  business. 

FORM  No.  31. — Injunction  restraining  labor  union,  its  officers  and  members 
from  threatening  injury  to  the  business  of  plaintiff's  customers  or  prospective 
customers  if  they  patronize  them;  from  sending  out  circulars  stating  that 
plaintiffs  are  under  the  ban  of  the  union,  and  that  its  members  will  not  handle 
or  work  building  materials  from  his  mills;  from  imposing  or  threatening  to 
impose  penalties  on  members  to  prevent  them  from  handling  or  working  build- 
ing materials  purchased  from  plaintiffs;  and  from  issuing  union  labels  to 
other  mill  owners  within  the  jurisdiction  of  the  union,  and  vicinity  for  the 
purpose  of  interfering  with  plaintiff's  business. 

FORM  No.  32. — Injunction  against  interference  with  the  transportation  of 
interstate  commerce. 
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FORM  No.  33. — Injunction  against  interference  with  the  transportation  of 
interstate  commerce  and  the  mails. 

FOKM  No.  34. — Injunction  restraining  a  conspiracy  to  procure  the  discharge 
of  complainants  from  employment  and  to  prevent  their  obtaining  other  em- 
ployment by  threats  of  injury  to  the  business  of  their  employers  or  possible 
employers. 

Form  No.  1. — Indictment  for  conspiracy  to  exort  money  from  em- 
ployer by  inducing  Ms  employes  to  quit  his  service  and  not  return 
to  work  until  their  employer  has  paid  a  sum  of  money  which  the 
conspirators  seek  to  exort  from  him. 

"The  grand  jurors  of  the  state  of  Missouri  within  and  for  the 
body  of  the  city  of  St.  Louis,  now  here  in  court,  duly  impaneled, 
sworn  and  charged,  upon  their  oath  present,  that  one  William 
Burke,  on  the  21st  day  of  April,  nineteen  hundred  and  five,  was  a 
plumber  and  plumbing  contractor  in  the  city  of  St.  Louis,  engaged 
in  the  business  of  general  plumbing  and  a  contracting  work,  and 
doing  plumbing  work  on  contract,  and  then  and  there  had  con- 
tracts to  do  a  large  amount  of  plumbing  work  in  and  about  certain 
buildings,  to  wit,  one  building  at  Number  5013  and  5015  Delmar 
avenue,  and  one  building  at  4139  Maffitt  avenue,  both  in  said  city 
of  St.  Louis,  then  and  there  being  constructed,  and  that  in  and 
about  said  business  of  doing  said  contract  work  and  executing 
said  contract,  he,  the  said  William  Burke,  employed  and  then  and 
there  had  in  his  employ  two  journeymen  plumbers,  to  wit,  Charles 
Lambert  and  Cornelius  L.  Crowley.  And  that  on  or  about  the 
said  twenty-first  day  of  April,  nineteen  hundred  and  five  Charles 
J.  Dalton  and  Franklin  C.  Fay,  intending  unlawfully,  fraudulent- 
ly, and  deceitfully  to  exort,  obtain  and  procure  of  and  from  the 
said  William  Burke,  a  large  sum  of  money  for  the  use  of  them- 
selves and  others,  whose  names  are  to  these  grand  jurors  unknown, 
anyd  in  order  to  exort,  obtain  and  procure  said  large  sum  of  money, 
did,  at  the  city  of  St.  Louis,  unlawfully  and  corruptly  conspire 
to  cause,  procure  and  induce  the  said  journeymen  plumbers,  who 
were  then  and  there  in  the  employ  of  said  William  Burke,  in  and 
about  the  execution  and  performance  of  the  aforesaid  contracts, 
and  to  thereby  hinder  and  delay  the  said  William  Burke  in  and 
about  the  execution  and  performance  of  said  contracts.  And  that 
the  said  Charles  J.  Dalton  and  Franklin  C.  Fay,  in  furtherance 
of  their  conspiracy  aforesaid,  on  the  said  twenty -first  day  of  April, 
1905,  at  the  city  of  St.  Louis  aforesaid,  did  corruptly  and  unlaw- 
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fully  induce  the  said  journeymen  plumbers  so  employed  by  the 
said  William  Burke  as  aforesaid,  to  quit  the  employment  of  the 
said  William  Burke  in  the  execution  of  said  contract  aforesaid,  and 
then  and  there  did,  in  the  furtherance  of  their  conspiracy,  state 
and  represent  to  the  said  William  Burke,  that  unless  he,  the  said 
William  Burke  would  then  and  there  pay  to  them,  the  said  Charles 
J.  Dalton  and  Franklin  C.  Fay,  the  sum  of  two  hundred  ($200.00) 
dollars,  lawful  money  of  the  United  States  for  the  use  of  themselves 
and  said  others,  then  the  said  Charles  J.  Dalton  and  Franklin  C. 
C.  Fay  would  prevent  the  said  journeymen  plumbers  from  again 
resuming  the  employment  of  the  said  William  Burke ;  and  the  said 
Charles  J.  Dalton  and  Franklin  C.  Fay,  in  furtherance  of  their 
said  conspiracy,  then  and  there  did  corruptly,  wickedly  and  will- 
fully, obtain  for  the  use  of  themselves  and  said  others,  from  the 
said  William  Burke  the  sum  of  two  hundred  ($200.00)  dollars 
lawful  money  of  the  United  States  of  the  property  of  him,  the  said 
William  Burke,  against  the  peace  and  dignity  of  the  state.  And 
the  said  Grand  Jury  aforesaid,  upon  their  oath,  aforesaid,  do 
further  present  that  one,  William  Burke,  on  the  21st  day  of  April, 
nineteen  hundred  and  five,  was  a  plumber  and  plumbing  con- 
tractor, in  the  city  of  St.  Louis,  engaged  in  the  business  of  general 
plumbing  and  contracting  work,  and  doing  plumbing  work  on 
contract,  and  then  and  there  had  contracts  to  a  large  amount  of 
plumbing  work  in  and  about  certain  buildings,  to  wit,  one  building 
at  Numbers  5013  and  5015  Delmar  avenue,  both  in  said  city  of  St. 
Louis,  then  and  there  being  constructed,  and  that  in  and  about  his 
business  of  doing  said  contract  work  the  said  William  Burke 
had  and  employed  two  (2)  journeymen  plumbers,  to  wit,  Charles 
Lambert  and  Cornelius  L.  Crowley,  and  that  on  said  twenty-first 
day  of  April,  nineteen  hundred  and  five,  at  the  said  city  of  St. 
Louis,  the  said  journeymen  plumbers  then  in  the  employ  of  the 
said  William  Burke,  in  and  about  the  work  of  executing  the  afore- 
said contract  did  stop  and  quit  the  employment  of  the  said  Wil- 
liam Burke;  and  that  on  the  said  twenty-first  day  of  April,  nine- 
teen hundred  and  five,  one  Charles  J.  Dalton,  and  Franklin  C. 
Fay,  well  knowing  the  premises,  and  that  said  journeymen  plum- 
bers of  said  William  Burke,  had  stopped  and  quit  the  employment 
of  said  William  Burke,  as  aforesaid,  and  intending  unlawfully, 
fraudulently  and  deceitfully  to  extort,  obtain  and  procure  of  and 
from  the  said  William  Burke  a  large  sum  of  money  for  the  use  of 
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themselves  and  others  whose  names  were  to  these  grand  jurors  un- 
known, on  the  said  twenty-first  day  of  April,  nineteen  hundred 
and  five,  at  the  city  of  St.  Louis,  aforesaid,  did  corruptly  and 
unlawfully  conspire  together  to  extort,  obtain  and  procure  from 
and  of  the  said  William  Burke  a  large  sum  of  money  for  the  use 
of  themselves  and  said  others,  to  wit,  the  sum  of  two  hundred 
($200.00)  dollars,  and  in  order  to  extort,  obtain  and  procure  the 
same,  did  in  furtherance  of  their  said  conspiracy  represent  and 
state  to  the  said  William  Burke,  that  they,  the  said  Charles  J. 
Dalton  and  Franklin  C.  Fay,  would  then  and  there  cause  and  in- 
duce the  said  journeymen  plumbers  who  had  quit  the  employment 
of  the  said  William  Burke,  as  aforesaid,  not  to  return  to  the  employ- 
ment of  the  said  William  Burke,  and  not  to  resume  the  work  of  the 
said  William  Burke,  in  and  about  the  erection  of  said  contract,  and 
that  they,  the  said  Charles  J.  Dalton  and  Franklin  C.  Fay,  would, 
by  the  means  aforesaid,  prevent  and  hinder  him,  the  said  William 
Burke,  in  the  execution  and  completion  of  the  said  contract,  un- 
less he,  the  said  William  Burke  would  then  and  there  pay  to  them, 
the  said  Charles  J.  Burke  and  Franklin  C.  Fay,  the  sum  of  two 
hundred  ($200.00)  dollars;  and  the  said  Charles  J.  Dalton  and 
Franklin  C.  Fay  then  and  there,  in  furtherance  of  said  conspiracy, 
by  the  means  aforesaid,  unlawfully,  fraudulently  and  deceitfully 
did  obtain  and  have  of  and  from  him,  the  said  William  Burke,  two 
hundred  ($200.00)  dollars  lawful  money  of  the  United  States,  all 
the  money  and  property  to  him,  the  said  William  Burke;  against 
the  peace  and  dignity  of  the  state. ' ' 

Form  No.  2. — Bill  to  enjoin  boycott  of  manufacturer's  business, 
by  the  use  of  threats,  violence  or  intimidation  to  prevent  his  em- 
ployes or  men  willing  to  accept  employment  from  working  for  him; 
from  picketing  complainant's  plant;  from  using  intimidation, 
threats,  etc.,  to  prevent  complainant's  customers  or  the  public 
from  patronizing  him;  from  preventing  free  access  of  complain- 
ant's employes  to  his  plant  and  their  free  return  to  their  homes, 
and  from  giving  instructions  to  committees,  associations,  etc.  to 
impede  or  obstruct  the  regular  operation  of  complainant's  busi- 
ness. 

"(1)  Complainants  are  partners  doing  business  in  the  city  of 
Detroit,  under  the  name  of  Jacob  Beck  &  Sons,  having  their  mill 

1  State  v  Dalton,  134  Mo.  App.  146,  114  S.  W.  1132,  1134,  1135. 
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and  place  of  business  at  245,  247,  249,  and  251  West  Congress 
street.  At  their  place  of  business,  on  West  Congress  street,  afore- 
said, they  carry  on  a  general  milling  business,  namely,  of  manu- 
facturing and  milling  cereal  products.  They  also  deal  in  oats, 
grain,  meal,  and  other  cereals,  and  have  had  for  years  a  large  trade 
established  in  the  city  of  Detroit  and  elsewhere.  In  carrying  on 
such  business  they  always  use  a  number  of  horses,  trucks  and 
wagons  for  use  in  trucking  and  carrying  from  the  elevators,  the 
cars,  and  elsewhere  the  different  cereals  which  they  use  in  the 
process  of  manufacture  and  sale,  and  also  in  delivering  said  cereals, 
either  manufactured  or  unmanufactured,  to  the  elevators,  cars,  and 
other  customers  in  the  city  of  Detroit  and  elsewhere. 

"(2)  Complainants  have  built  up  and  established  a  large  and 
valuable  city  trade,  and  have  a  large  number  of  regular  customers 
throughout  the  city,  who  buy  almost  daily  of  complainants  some 
of  their  products,  sometimes  sending  their  own  wagons  and  teams 
for  the  merchandise  so  purchased,  and  at  other  times  relying  on 
complainants  to  deliver  the  same.  The  trade  so  built  up  they 
have  had,  until  very  recently,  for  a  number  of  years,  and  is  to  quite 
a  large  extent  a  cash  trade  and  a  valuable  one. 

"  (3)  Complainants  further  aver  that  in  July,  1897,  they  had  in 
their  employ  five  teamsters,  named  Michael  Walpole,  H.  McHugh, 
C.  Fox,  W.  Pfoff,  and  Edward  Hupp.  These  teamsters  had  been 
in  the  employ  of  the  complainants  for  some  time.  Early  in  July, 
1897,  the  above-named  teamsters  came  to  the  office  of  complainants, 
and  requested  that  they  be  paid  higher  wages.  Complainants,  in 
answer  to  such  request,  asked  the  said  teamsters  how  much  they 
wanted  to  which  they  replied  that  they  wanted  $9  a  week  for 
single  wagons,  and  $10.50  for  double  wagons.  Thereupon  com- 
plainant George  Beck  asked  said  Walpole,  McHugh  and  others,  last 
named,  whether  they  would  |)e  satisfied  if  they  were  given  those 
wages;  whereupon  said  Walpole  replied,  in  effect,  as  follows: 
* '  The  wages  do  not  cut  any  figure,  but  it  is  the  scale  we  want  you 
to  sign/'  Said  Walpole  and  others  were  then  told  that  they  could 
have  a  reply  that  same  evening,  said  conversation  being  in  the 
morning.  In  the  evening  of  the  same  day  shortly  after  six  o'clock, 
said  Walpole,  McHugh,  and  others  came  with  another  person, 
whom  they  said  was  the  delegate  of  the  Railway  Teamsters'  Pro- 
tective Union.  They  were  asked  what  was  meant  by  the  scale 
which  they  demanded  should  be  signed,  whereupon  they  produced 
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a  written  agreement  which  they  had  already  prepared.  A  copy 
of  this  agreement  is  hereto  attached,  and  made  a  part  of  this  bill. 
Complainants  not  having  examined  said  written  agreement  called 
the  '  Scale, '  it  was  agreed  that  the  complainants  should  have  a  week 
to  examine  and  consider  the  same.  Subsequently  complainants  ex- 
amined the  agreement,  and  on  or  about  the  1st  day  of  August  in- 
formed the  executive  committee  of  the  Railway  Teamsters'  Protec- 
tive Union,  who  seemed  to  have  the  matter  in  charge,  and  particu- 
larly one  George  Innis,  representing  said  union,  that  they  (the 
complainants)  had  decided  not  to  sign  the  scale,  and  refused  to 
sign  the  same.  In  the  meantime  complainants'  horses  had  all  been 
sent  to  their  farm  in  the  country,  near  Plymouth,  and  all  of  the 
trucking  and  teaming  of  the  business  of  complainants  had  been 
turned  over  temporarily  to  the  Shedden  Cartage  Company,  Limited, 
and  to  Ferguson  &  Co.  At  the  time  said  executive  committee  call- 
ed, being  on  or  about  the  1st  of  August,  complainants  informed 
them  of  the  last  named  facts;  also  that  they,  the  complainants, 
would  bring  their  teams  back  from  the  farm  in  the  fall,  and  that 
they  would  inform  them  when  their  teams  would  be  put  at  work 
again.  About  the  time  that  the  complainants'  teams  were  sent  out 
into  the  country,  and  having  no  further  use  then  for  said  teamsters 
Walpole,  McHugh,  Fox,  Pfoff,  and  Hupp,  they  were  so  notified  and 
quit  working  for  complainants.  In  the  meantime  the  said  Wal- 
pole, McHugh,  Fox,  Pfoff,  and  Hupp,  as  complainants  are  in- 
formed and  believe,  and  so  allege,  had  joined  the  association  called 
the  Railway  Teamsters'  Protective  Union.  Some  time  after  they 
had  been  discharged,  and  after  they  had  joined  said  union,  said 
Walpole,  Pfoff,  and  Hupp  came  to  complainants,  and  informed 
them  that  they  had  been  out  of  employment  ever  since  they  had 
left  the  employment  of  complainants,  represented  that  they  were 
without  means  to  support  their  families,  and  that  their  families 
were  in  want;  and  thereupon  complainants,  although  their  teams 
were  still  in  the  country  and  having  no  use  for  their  teamsters, 
employed  said  Walpole,  Pfoff,  and  Hupp  for  work  in  their  mill  as 
extra  men.  They  continued  to  employ  said  men  in  their  mill  until 
October  25,  1897.  At  the  time  said  men  returned  to  the  complain- 
ant's employ  they  informed  complainants  they  had  withdrawn 
from  the  Railway  Teamsters'  Protective  Union. 

11  (4)  Complainants  further  allege  that  on  Saturday,  October  23, 
1897,  they  informed  George  Innis,  a  resident  of  Detroit,  who  be- 
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longs  to  the  Kail  way  Teamsters'  Protective  Union,  and  who  is  the 
walking  delegate  of  the  Railway  Teamsters'  Protective  Union,  that 
they  intended  putting  on  their  own  teams  again  on  Monday,  October 
25th,  and  the  three  men  who  went  out  and  joined  their  union,  name- 
ly, Walpole,  Pfoff,  and  Hupp,  before  mentioned,  would  on  the  25th 
day  of  October  again  start  driving  for  complainants.  Complain- 
ants so  informed  Innis  simply  because  they  had  agreed  to  so  in- 
form him,  and  as  he  represented  the  Railway  Teamsters'  Protective 
Union.  Complainants  further  allege  that  on  the  morning  of  the 
27th  of  October  said  George  Innis,  with  a  large  number  of  others, 
whom  said  Innis  represented  belonged  to  the  Railway  Teamsters' 
Protective  Union,  and  were  members  of  committees  thereof,  num- 
bering in  all  from  fifteen  to  twenty,  appeared  in  the  street  in  front 
of  the  mill  of  said  complainants,  on  Congress  street.  Your  orators 
are  unable  at  the  time  of  filing  this  bill  to  ascertain  the  names  of 
all  the  parties  who  accompanied  said  Innis,  but  they  were  informed 
by  said  Innis,  and  also  by  a  number  of  the  other  men,  that  they  be- 
longed to  the  Railway  Teamsters'  Protective  Union,  and  they  were 
also  then  informed  by  said  Innis  that  the  purpose  of  said  Innis  and 
his  associates  there,  and  the  purpose  of  said  Railway  Teamsters' 
Protective  Union,  was,  by  threat  and  by  organized  effort  and  by 
boycotting,  to  prevent  and  persuade  and  compel  people  from  hav- 
ing any  business  relations  or  dealings  with  the  said  complainants, 
Jacob  Beck  &  Sons,  and  to  prevent,  if  possible,  any  teams  of  cus- 
tomers from  visiting  complainants'  mill  and  place  of  business  and 
also  to  prevent  any  teamsters  continuing  in  or  entering  the  em- 
ployment of  said  Jacob  Beck  &  Sons  until  said  Jacob  Beck  &  Sons 
had  signed  the  'Scale'  heretofore  referred  to.  And  your  orators 
allege  and  charge  that  said  George  Innis,  as  walking  or  traveling 
delegate  or  representative  of  the  Railway  Teamsters'  Protective 
Union,  and  the  Railway  Teamsters'  Protective  Union,  acting 
through  its  representatives  and  members,  and  its  committees  or 
walking  delegates,  so  called,  are  unlawfully  and  wrongfully  com- 
bining and  confederating  together  to  prevent,  by  intimidation  and 
threats,  all  persons  from  patronizing  complainants,  or  buying  mer- 
chandise from  them,  or  visiting  their  mill  premises  for  business 
purposes;  and  that  the  said  Railway  Teamsters'  Protective  Union, 
the  said  George  Innis,  and  his  associates  and  confederates,  whose 
names  are  at  this  moment  unknown  to  these  complainants,  began, 
and  have  since  constantly  pursued,  a  course  of  threats  and  intimida- 
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tion  and  persuasion  for  the  purpose,  by  means  of  such  intimidation 
and  threats  and  fear,  not  only  to  prevent  customers  from  buying  of 
complainants,  but  also  to  intimidate  and  prevent  the  employes  of 
complainants  from  continuing  in  their  employ,  and  from  peaceably 
or  otherwise  pursuing  their  work  in  complainants'  mill.  And  your 
orators  show  that  the  said  George  Innis,  the  said  Railway  Team- 
sters' Protective  Union,  and  its  members,  and  also  the  members  of 
the  Detroit  Council  of  Trades  and  Labor  Unions,  hereinafter  men- 
tioned, have  intruded  into  the  mill  premises  and  buildings  where 
the  men  employed  by  your  orators  were  at  work,  and  have  solicited 
men  who  were  peaceably  pursuing  their  avocations,  and  who  were 
satisfied  to  remain  in  the  employment  of  your  orators,  and  also 
have  threatened  and  attempted  to  intimidate  them  to  quit  the  em- 
ployment of  your  orators,  with  the  purpose  and  intent,  as  your 
orators  charge,  of  preventing  your  orators  from  continuing  their 
said  business,  and  thus  to  force  your  orators  to  submit  to  the  terms 
proposed  in  said  scale.  That  said  solicitation  of  the  employes  of 
your  orators,  and  said  intrusion  into  the  places  where  said  men 
were  at  work,  and  into  the  mill  of  your  orators,  constituted  an 
unlawful  interference  with  the  business  of  your  orators,  and  that 
the  persons  who  have  been  soliciting  the  employes  of  your  orators, 
and  who  have  been  guilty  of  such  intrusion  and  interference  with 
the  business  of  your  orators,  are,  with  few  exceptions,  unknown  to 
your  orators. 

"(5)  Your  orators  further  allege  that  about  eleven  o'clock,  on 
the  27th  day  of  October,  John  Strigel,  who  your  orators  allege  is 
president  of  the  executive  board  of  the  Detroit  Council  of  Trades 
and  Labor  Unions,  and  William  Campbell,  who  complainants  under- 
stand is  a  patternmaker,  and  "W.  Goar,  who  complainants  under- 
stand is  a  machinist,  all  officers  of  the  Detroit  Council  of  Trades 
and  Labor  Unions  or  of  the  Railway  Teamsters'  Protective  Union, 
came  to  the  office  of  complainants,  and  after  a  few  minutes'  dis- 
cussion they  were  told  that  the  complainants  would  not  sign  their 
scale  nor  their  agreement,  and  would  insist  upon  their  right  to 
continue  to  carry  on  their  work  and  their  business  in  their  own 
way,  so  long  as  the  same  was  done  legally,  and  that  they  would 
continue  to  carry  on  their  work  with  their  own  teams  and  team- 
sters ;  that  they  were  paying  their  teamsters  all  that  said  teamsters 
asked  or  demanded;  that  said  teamsters  were  satisfied  with  their 
work  and  with  their  employment,  and  were  not  complaining. 
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Thereupon,  and  after  said  complainants  had  so  informed  the  last- 
named  defendants,  to  wit,  said  Strigel,  Campbell,  and  Goar,  said 
Campbell  gave  complainants  to  understand  and  notified  complain- 
ants that  they,  the  said  Detroit  Council  of  Trades  and  Labor  Unions 
and  the  Eailway  Teamsters'  Protective  Union,  their  officers  and 
members,  would  ruin  the  business  of  Jacob  Beck  &  Sons.  They 
further  stated  that  they  had  already  financially  ruined  a  cooper  in 
the  city  of  Detroit,  who  a  few  years  ago  was  worth  $50,000,  and 
who  would  not  pay  or  join  their  union,  that  they  had  boycotted 
him,  and  they  had  ruined  him  by  said  boycott,  and  that  he  had  been 
compelled  to  mortgage  his  property.  This  statement  was  so  made, 
as  complainants  allege,  for  the  purpose  of  intimidating,  and  by 
such  intimidation  compelling  complainants  to  sign  what  is  known 
as  the  'Scale;'  and  complainants  allege  at  this  time  there  was  no 
one  in  their  employ,  either  teamster  or  laborer,  who  Was  asking  any 
raise  in  their  wages,  and  that,  so  far  as  complainants  know,  all  of 
their  employes  were  satisfied  with  the  terms  of  their  employment, 
and  are  still. 

"  (6)  And  your  orators  show  that  the  Railway  Teamsters'  Pro- 
tective Union  is  an  organization  existing  in  this  state,  and  other 
states,  having  in  this  state,  in  the  city  of  Detroit,  a  local  subdivision 
called  the  Railway  Teamsters'  Protective  Union  No.  5,872;  that 
such  organizations  are  voluntary  associations,  whose  proceedings 
are  secret.  Your  orators  allege  that  the  present  officers  of  the 
Railway  Teamsters'  Protective  Union  are  as  follows:  President, 
William  Thorns;  secretary,  Robert  B.  Camp;  and  that  George 
Innis,  the  person  referred  to  in  this  bill,  is  the  traveling  delegate 
of  said  Railway  Teamsters'  Protective  Union.  Your  orators 
further  show  that  the  Detroit  Council  of  Trades  and  Labor  Unions 
is  the  Detroit  branch  of  a  national  association,  and  that  its  officers 
are  John  Davidson,  president;  Herbert  Greville,  vice  president; 
Alex  H.  Smith,  recording  and  corresponding  secretary;  John 
Strigel,  financial  secretary ;  and  Jeremiah  Sullivan,  treasurer.  That 
the  proceedings  of  said  Detroit  Council  of  Trades  and  Labor  Unions 
are,  as  your  orator  George  Beck  is  informed,  secret.  Said  associa- 
tion or  organization  is,  through  its  officers  and  members,  co-operat- 
ing and  combining  with  and  assisting  said  Railway  Teamsters'  Pro- 
tective Union  in  their  efforts,  by  threats  and  intimidation,  to  com- 
pel your  orators  to  sign  the  scale  aforesaid,  and  also  to  prevent 
employes  not  members  of  said  Railway  Teamsters'  Protective  Union 
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to  continue  in  the  employment  of  said  complainants,  and  also  to 
boycott  and  interfere  with  and  ruin  the  business  of  your  orators, 
by  driving  away  their  trade,  and  by  means  aforesaid  compelling 
the  public  not  to  deal  with  or  patronize  your  orators. 

"(7)  And  your  orators  allege  that  the  persons  who  have  been 
so  congregating  and  loitering  in  front  of,  and  in  the  neighborhood 
of,  complainants'  premises,  and  so  soliciting  the  employes  of  com- 
plainants, and  who  are  so  guilty  of  other  threats  and  acts  of  intim- 
idation, as  herein  alleged,  and  who  are  guilty  of  such  intrusion 
and  interference  of  the  business  of  said  complainants,  are,  with 
few  exceptions,  unknown  to  your  orators,  and  are  too  numerous 
for  your  orators  to  make  them  parties  to  this  bill  of  com- 
plaint; but  your  orators  aver  and  show  that  all  of  said  Railway 
Teamsters'  Protective  Union,  and  all  of  the  members  of  said  Detroit 
Council  of  Trades  and  Labor  Unions,  in  so  far  as  said  organiza- 
tions and  practices  are  unlawful  and  against  the  legal  rights  of  your 
orators,  are  in  combination  and  are  associated  together  in  an  un- 
lawful enterprise,  and  that  your  orators  shall  not  be  obliged  to  make 
all  of  said  members  of  said  associations  who  may  from  time  to  time 
be  guilty  of  such  interference  of  the  business  of  your  orators  parties 
to  this  bill  of  complaint,  but  that  your  orators  should  be  permitted 
to  proceed  against  the  representatives  of  said  Railway  Teamsters' 
Protective  Union  and  said  Detroit  Council  of  Trades  and  Labor 
Unions,  to  wit,  the  walking  delegates,  officers,  strike  committees, 
and  such  other  members  of  such  unions  who  may  be  known  to  your 
orators,  or  whose  names  may  be  ascertained  from  time  to  time,  and 
who  are  guilty  of  the  unlawful  practices  herein  alleged.  Your 
orator  George  Beck  states  that  he  has  made  personal  inquiries  of 
said  Innis,  and  in  the  presence  of  a  large  crowd  of  others  who  are 
associated  with  him  for  the  purposes  herein  named,  to  ascertain  the 
names  of  the  other  persons,  whose  names  are  not  herein  alleged, 
and  that  he  was  refused  such  information. 

"(8)  And  as  showing  the  purpose  of  the  Detroit  Council  of 
Trades  and  Labor  Unions,  and  said  Railway  Teamsters'  Protective 
Union,  said  George  Innis  and  others,  members  or  officers  of  said 
unions,  who  are  all  combining  together  for  the  purpose  of  ruining 
the  complainants'  business,  they  state:  On  the  evening  of  October 
27,  1897,  B.  B.  Allen,  a  customer  of  complainants,  sent  his  team  to 
their  mill.  Said  team  was  driven  by  one  Joseph  Grindell.  The 
driver  stopped  his  team  in  front  of  complainants'  mill  and  immedi- 
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ately  a  large  crowd  of  men,  headed  by  said  Innis,  surrounded  said 
Grindell,  and  endeavored,  by  threats  and  intimidation  and  persua- 
sion, to  induce  him  to  go  away  without  patronizing  the  complain- 
ants, and  without  getting  what  he  came  to  their  mill  for.  They 
did  induce  said  Grindell  to  go  to  a  telephone  for  the  purpose  of 
informing  his  employer  what  the  demands  of  said  Innis  and  others 
were,  but  said  Grinndell  returned  to  the  complainants*  mill  subse- 
quently, and  took  his  load  of  oats.  On  the  same  day, 
to  w  it,  October  27th,  said  George  Innis  informed  Rounds- 
man Walpole  that  up  to  that  hour,  five  o'clock,  he,  the 
said  Innis,  had  stopped  fifteen  teams  from  going  into  the  place 
of  business  of  Jacob  Beck  &  Sons,  all  of  which  said  teams  com- 
plainants allege  were  going  there  for  the  purpose  of  making  pur- 
chases and  doing  business  with  complainants;  and  complainants 
further  allege  that  heretofore  their  local  cash  daily  sales  have  been 
about  $100,  that  on  the  26th  day  of  October  they  were  $99.04  and 
that  on  the  27th  day  of  October,  the  day  when  said  Innis  claimed 
that  he  and  his  associates,  confederating  and  conspiring  and  com- 
bining together  to  ruin  complainants'  business,  had  stopped  the 
fifteen  teams,  such  transient  sales  were  only  $33.44,  showing  a  large 
loss  to  complainants,  arising  solely,  as  complainants  allege,  through 
the  conduct  of  said  Innis,  said  Railway  Teamsters'  Protective 
Union,  and  the  Detroit  Council  of  Trades  and  Labor  Unions,  and 
the  followers  of  said  Innis,  and  members  and  officers  of  said  organ- 
izations. 

"(9)  Complainants  further  allege  that  about  3.30  on  the  28th 
of  October,  1897,  one  Alex.  Mclsaac,  doing  business  at  1146  Grand 
River  avenue,  called  at  complainants'  mill  for  feed,  being  a  regular 
customer  of  complainants,  and  that  said  Mclsaac  was  stopped  in 
front  of  the  entrance  to  the  mill  by  said  Innis  and  his  followers, 
said  Innis  being  apparently  the  ringleader,  and  was  strongly  urged 
and  persuaded  not  to  buy  any  goods  from  Jacob  Beck  &  Sons ;  that, 
in  addition  to  persuasion,  said  Innis  and  his  followers  used  threaten- 
ing words,  and  used  threats,  and  almost  violence,  and  that  such 
language  used  was  so  strong  that  Roundsman  Walpole,  who  was 
present  to  protect  complainants'  property,  ordered  the  crowd  to 
leave  the  man  and  team  alone,  and  in  this  way  only  was  said  Mc- 
lsaac free  to  patronize  said  complainants.  And  your  orators 
further  charge,  on  information  and  belief,  that  the  above  are  not 
the  only  instances  where  said  Innis  and  his  associates  have  at- 
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tempted,  by  threats  of  boycott  and  intimidation,  to  drive  away  the 
customers  of  your  orators,  but  that  said  Innis  and  his  associates 
have  visited  a  large  number  of  customers  of  complainants  for  this 
purpose,  and  have  threatened  them  with  boycott,  and  with  injury 
to  their  business,  in  case  they  continued  to  trade  with  said  com- 
plainants, and  have  distributed  to  them  boycott  circulars  similar  to 
those  herein  set  forth. 

"  (10)  And  your  orators  further  show  that  on  the  28th  day  of 
October,  1897,  and  also  on  the  29th  day  of  October,  there  appeared 
in  front  of  complainants'  mill  said  Innis  and  divers  and  sundry 
other  persons,  members  of  said  union,  at  least  fifteen  in  number, 
who  are  their  associates  and  confederates,  and  from  early  morning 
until  late  at  night  constantly  hung  and  loitered  about  complainants ' 
mill,  at  the  place  aforesaid,  and  upon  the  streets  in  close  proximity, 
for  the  purpose  of  picketing  the  premises  of  complainants,  and  pre- 
venting complainants'  customers  from  entering  complainants' 
premises,  and  that  one  of  the  means  of  doing  this  was  by  the  dis- 
tribution of  a  boycott  circular.  One  of  said  circulars  is  hereto  at- 
tached. Circulars  similar  to  the  one  attached  were  distributed  by 
said  Innis  and  his  confederates  and  associates,  representing  them- 
selves to  complainants  to  be  members  of  the  Detroit  Council  of 
Trades  and  Labor  Unions  and  the  Railway  Teamsters'  Protective 
Union,  to  almost  every  team  or  person  who  entered  or  passed  the 
mill  of  complainants  and  to  customers  of  complainants.  Com- 
plainant George  Beck  personally  saw  a  large  number  of  these 
circulars  distributed  to  customers  of  his  firm,  and  complainants 
allege  that  when  these  circulars  were  delivered  to  their  customers, 
many  of  whom  were  grocers  and  feed  dealers,  in  different  parts  of 
the  city,  they  were  accompanied  by  a  threat  from  said  Innis  and  his 
associates,  confederating  together,  that,  if  the  customer  continued 
to  trade  with  Jacob  Beck  &  Sons  his,  the  customer's  trade  would 
be  ruined.  And  complainants  allege  that  the  distribution  of  these 
boycott  circulars  was  continued  on  the  29th  of  October,  and  is  being 
continued  by  said  Railway  Teamsters'  Protective  Union,  Detroit 
Council  of  Trades  and  Labor  Unions,  and  their  officers  and  mem- 
bers, and  George  Innis,  and  others,  before  mentioned,  and  that  the 
distribution  of  these  boycott  circulars  is  calculated  to  and  will  in- 
jure or  ruin  the  business  of  the  complainants,  and  that  they  are 
being  distributed  for  this  purpose,  and  as  one  of  the  means  of  carry- 
ing out  the  threat  made  by  said  Innis  and  his  associates  that  they 
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would  ruin  the  complainants'  business  before  they  had  finished 
with  them.  And  complainants  allege,  in  reference  to  the  state- 
ments made  in  said  circular,  that  they  have  never  entered  into  an 
agreement  with  the  Railway  Teamsters'  Protective  Union  or  the 
Detroit  Council  of  Trades  and  Labor  Unions  in  July,  1897,  that 
they  would  employ  none  but  union  men  thereafter,  and  complain- 
ants deny  that  they  have  discharged  any  union  men  and  hired  non- 
union men  in  their  places,  but  on  the  contrary,  state  that  the  team- 
sters who  left  their  employ  and  joined  the  union  were  not  dis- 
charged because  they  were  union  men,  but  subsequently  left  said 
Eailway  Teamsters'  Protective  Union,  as  complainants  are  in- 
formed, and  returned  to  work  for  complainants,  and  said  Walpole, 
Pf off,  and  Hupp  are  now  working  for  complainants. 

"  (11)  Your  orators  further  charge  that  the  said  Detroit  Council 
of  Trades  and  Labor  Unions,  and  the  said  Railway  Teamsters '  Pro- 
tective Union,  said  George  Innis,  and  the  officers,  committees,  and 
walking  delegates  of  said  organizations,  have  and  are  still  willfully 
and  maliciously  combining  together  in  intimidating  and  threatening 
persons  in  the  employ  of  the  complainants  from  remaining  in  their 
employ,  and  that  they  have  threatened  several  of  complainants' 
employes,  particularly  said  Pfoff,  with  personal  violence,  if  he  con- 
tinued to  remain  in  complainants'  employ,  and  they  allege  and 
charge  that  the  Detroit  Council  of  Trades  and  Labor  Unions,  and 
said  Railway  Teamsters'  Protective  Union,  George  Innis,  John 
Strigel,  "William  Campbell,  William  Goar,  John  Dernberger,  James 
Cochrane,  Frank  Ladd,  William  Singleton,  Herbert  Sheldon,  George 
Wilson,  Sanford  S.  Diamond,  J.  W.  Morris,  and  Charles  Fox,  their 
agents,  servants,  confederates,  and  the  committees,  members,  offi- 
cers, and  walking  delegates  of  said  Detroit  Council  of  Trades  and 
Labor  Unions  and  Railway  Teamsters'  Protective  Union,  have  con- 
spired and  combined,  and  are  conspiring  and  combining  to  boycott 
complainants  and  their  business  by  means  of  the  circular  aforesaid, 
by  intimidation  of  customers,  by  visiting  customers  of  complainants 
at  their  places  of  business,  and  threatening  them  with  boycott  in 
case  they  continued  to  trade  with  complainants,  by  gathering  in 
threatening  crowds  in  front  of  and  in  the  neighborhood  of  com- 
plainants' place  of  business,  by  threatening  with  violence  employes 
of  complainants,  by  the  distribution  of  circulars,  etc.,  and  gen- 
erally injuring  complainants  in  their  said  business,  and  preventing 
them  from  carrying  on  the  same,  and  that  their  acts  in  the  premises 
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have  required  the  attendance  of  several  policemen  constantly  for 
the  last  three  or  four  days  in  order  to  prevent  violence,  and  to  enable 
complainants  in  any  manner  to  use  their  wagons  and  carry  on  their 
business;  and  they  allege  and  charge  that  said  parties  last  named, 
and  said  members  of  said  associations,  if  allowed  to  continue  the 
acts  which  they  are  now  committing,  or  allowed  to  gather  in  threat- 
ening crowds  in  front  of  complainants '  mill  or  allowed  to  interfere, 
as  they  have,  with  complainants*  customers  and  employes,  that  the 
business  carried  on  by  the  complainants,  which  is  a  large  one,  and 
the  good  will  of  which  is  of  large  value,  will  be  seriously  injured,  if 
not  ruined. 

"(12)  And  complainants  allege  that  they  are  entirely  without 
remedy  at  law,  and  can  only  be  fully  protected  and  relieved  in  a 
court  of  equity." 

The  prayer  of  the  bill  is  that  defendants  be  enjoined : 

"  (1)  From  in  any  manner  interfering  with  the  employes  of  the 
complainants  now  in  the  employ  of  your  orators,  and  from  in  any 
manner  interfering  with  any  person  who  may  desire  to  enter  the 
employ  of  your  orators,  by  the  way  of  threats,  personal  violence, 
intimidation,  or  other  means  calculated  or  intended  to  prevent  such 
persons  from  entering  or  continuing  in  the  employment  of  your 
orators,  or  calculated  or  intended  to  induce  any  such  person  or  per- 
sons to  leave  the  employment  of  your  orators. 

"  (2)  From  boycotting  your  orators,  either  by  the  distribution  of 
circulars  or  handbills  or  otherwise. 

"(3)  From  interfering,  intimidating,  boycotting,  molesting,  or 
threatening  in  any  manner  the  customers  of  your  orators,  or  any 
other  person  or  persons,  with  the  purpose  of  inducing  such  person 
or  persons  not  to  deal  with  or  do  business  with  your  orators. 

"  (4)  From  congregating  or  loitering  about  or  in  the  neighbor- 
hood of  the  premises  of  your  orators,  or  at  other  places,  with  intent 
to  interfere  with  the  employes  of  your  orators  or  with  the  prosecu- 
tion of  their  work,  or  to  interfere  with  or  intimidate  the  employes 
of  your  orators,  with  intent  to  cause  them  to  leave  the  employment 
of  your  orators,  or  to  interfere  with  or  obstruct  in  any  manner  the 
business  or  trade  of  your  orators,  and  to  prevent  or  induce  the 
public  not  to  trade  with  or  deal  with  your  orators. 

:<  (5)  From  interfering  with  the  free  access  of  employes  of  your 
orators  to  your  orators'  premises,  and  their  places  of  work,  and  the 
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free  return  of  said  employes  to  their  places  of  business  or  their 
homes. 

"(6)  From  impeding,  obstructing,  or  interfering  with,  by  boy- 
cott, threat  or  otherwise,  the  trade  or  customers  of  your  orators, 
with  the  purpose  of  inducing  them  not  to  patronize  or  deal  with 
your  orators. 

"(7)  From  giving  any  directions  or  orders  to  committees,  as- 
sociations, or  otherwise,  for  the  performance  of  any  such  acts  or 
threats  hereinbefore  enjoined,  and  from  in  any  manner  whatsoever 
impeding,  obstructing,  or  interfering  with  the  regular  operation 
and  conduct  of  the  business  of  your  orators. 

"  (8)  And  for  such  other  and  further  relief  as  shall  be  deemed 
equitable." 

Form  No.  3. — Bill  to  enjoin  striking  workmen  from  using  force 
threats  or  intimidation,  to  compel  their  former  employer  io  aecede 
to  their  demands,  and  from  using  these  means  to  prevent  his  em- 
ployes from  working  for  him,  and  other  workmen  from  entering  his 
employ. 

11  First.  Your  orator  is  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Michigan,  and  having  its  princi- 
pal office  for  the  conduct  of  its  business  in  the  city  of  Detroit,  in 
said  county  and  state.  It  is  engaged  in  the  manufacture  of  boilers 
for  heating  purposes,  and  has  a  manufacturing  plant  in  said  city  of 
Detroit,  at  number  251  Campbell  avenue ;  and  said  plant  represents 
an  investment  of  upwards  of  fifty  thousand  dollars,  and  requires 
the  use  of  upwards  of  one  hundred  thousand  dollars  of  working 
capital.  In  the  conduct  of  its  said  business  it  employs  about  one 
hundred  persons  as  molders,  machinists,  pattern  makers,  core 
makers,  apprentices,  and  laborers. 

'  *  Second.  That  prior  to  the  17th  day  of  April,  1901,  it  had  in 
its  employ  as  molders  and  apprentices  some  twenty-five  to  thirty 
men,  among  whom  were  the  defendants  Fritz  Zampich,  Edward 
Troeder,  George  Hoffman,  Michael  Schulz,  Michael  Murphy,  Her- 
man Karnarsky  and  Henry  Smithers;  that  on  said  last-mentioned 
day  said  last-named  defendants  were  union  men,  and  members 
of  the  defendant  Iron  Molders'  Union  of  North  America,  and  the 
two  local  branches  herein  named,  and  the  other  sixteen  or  seven- 

8 Beck  v  Eailway  Teamsters'  Protective  Union,  118  Mich.  497,  77  N.  W.  13, 
74  Am.  St.  Eep.  44,  42  L.  E.  A.  407. 
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teen  molders  then  in  the  employ  of  your  orator  were  non-union  men, 
or  men  not  members  of  said  defendant  association,  or  either  of  its 
said  branches. 

' '  Third.  Your  orator  further  shows  that  it  is  advised  and  believes, 
and  so  charges  the  fact  to  be,  that  said  defendant  Iron  Holders' 
Union  of  North  America  is  a  voluntary  association,  and  is  generally 
known  and  spoken  of  as  a '  trade  union, '  and  the  defendants  Local 
Branch  No.  31  of  the  Iron  Holders'  Union  of  North  America  and 
Local  Branch  No.  244  of  the  Iron  Holders'  Union  of  North  America 
are  branches  of  said  Iron  Holders'  Union  of  North  America,  which 
is  in  existence  in  the  state  of  Hichigan,  and  others  of  the  United 
States.  The  names  of  the  officers  of  said  defendant  Iron  Holders' 
Union  of  North  America  are,  as  your  orator  is  advised  and  believes, 
Hartin  Fox,  president;  Joseph  F.  Valentine,  first  vice-president; 
H.  J.  Keogh,  second  vice-president;  James  E.  Roach,  third  vice- 
president;  and  D.  J.  Denney,  secretary.  The  officers  of  Local 
Union  No.  244  of  the  Iron  Holders'  Union  of  North  America  are, 
as  your  orator  is  advised  and  believes,  William  Randall,  president ; 
Alfred  Ensor,  financial  secretary ;  and  Henry  Nex,  recording  secre- 
tary; and  the  officers  of  Local  Union  No.  31  of  the  Iron  Holders' 
Union  of  North  America  are,  as  your  orator  is  advised  and  believes, 
George  Robarge,  president ;  John  H.  Sims,  financial  secretary ;  and 
Thomas  0  'Neil,  recording  secretary. 

"Fourth.  Your  orator  further  shows  that  on  or  about  the  1st 
day  of  April,  1901,  said  James  E.  Roach,  third  vice-president  of 
said  defendant  Iron  Holders'  Union  of  North  America,  called  on 
your  orator  at  its  place  of  business,  and  wanted  your  orator  to 
1  unionize'  its  shop,  or,  in  other  words,  to  induce  all  the  molders  then 
in  its  employ  to  become  members  of  said  defendant  Iron  Holders' 
Union  of  North  America,  and  told  your  orator  that  by  so  doing 
your  orator  would  avoid  trouble,  but  your  orator  declined  to  accede 
to  the  request  of  said  Roach. 

"Fifth.  Your  orator  further  shows  that  afterwards,  and  some- 
time prior  to  the  17th  day  of  April,  1901,  your  orator  employed 

as  a  molder  one ,  a  non-union  man,  or  a  man  who  was  not 

a  member  of  said  defendant  associations,  and  said  non-union  man 
at  once  entered  the  employ  of  your  orator.  Thereupon,  and  soon 
after  his  entering  the  employ  of  your  orator,  said  defendants  Fritz 
Zampich,  Edward  Troeder,  George  Hoffman,  Hichael  Schultz, 
Hichael  Hurphy,  Herman  Karnarsky,  and  Henry  Smithers  re- 
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quested  your  orator  to  discharge  said  man  because  he  was  a  non- 
union man  and  not  a  member  of  said  defendant  associations,  and 
requested  your  orator  to  unionize  its  shop,  or,  in  other  words,  want- 
ed your  orator  to  agree  not  to  employ  molders  who  were  not  mem- 
bers of  said  defendant  associations,  or  some  one  of  them,  and  threat- 
ened that,  unless  your  orator  did  accede  to  their  requests,  your  ora- 
tor would  have  trouble  with  its  molders.  Your  orator  declined  to 
grant  said  requests,  or  to  accede  thereto ;  and  subsequently,  and  on 
or  about  the  17th  day  of  April,  1901,  said  last-named  defendants, 
and  each  and  every  one  of  them,  went  on  strike,  and  left  the  employ 
of  your  orator.  Shortly  afterwards,  Alfred  Ensor,  financial  sec- 
retary, and  Henry  Nex,  recording  secretary,  of  said  Local  Union 
No.  244  of  the  Iron  Holders'  Union  of  North  America,  called  upon 
your  orator  at  your  orator's  place  of  business  for  the  purpose,  as 
they  said,  of  adjusting  the  trouble  between  your  orator  and  said 
striking  molders  or  molders  who  had  as  aforesaid  left  the  employ 
of  your  orator  on  the  said  17th  day  of  April,  1901,  and  urged  that 
the  difficulties  between  your  orator  and  said  last-named  defendants 
might  be  settled,  and  your  orator  agree  to  unionize  its  said  shop, 
and  to  agree  not  to  employ  as  molders  any  person  or  persons  who 
were  not  members  of  said  defendant  Iron  Holders'  Union  of  North 
America;  but  this  your  orator  declined  to  do. 

* '  Sixth.  Your  orator  further  shows  that  thereupon  said  defend- 
ants did  unlawfully  and  illegally  combine  and  conspire  to  force  your 
orator  to  unionize  its  said  shop,  and  to  employ  as  molders  no  person 
or  persons  who  were  not  members  of  said  defendants,  and,  for  the 
purpose  of  forcing  or  compelling  your  orator  to  so  unionize  its  said 
shop,  said  defendants  with  the  illegal  intent  and  unlawful  purpose 
of  compelling  your  orator  so  to  do,  and  in  furtherance  of  said  un- 
lawful and  illegal  combination  and  conspiracy,  did  for  a  long  time, 
to  wit,  for  a  period  of  two  months,  daily  picket  the  premises  of  your 
orator,  and  linger  and  loiter  about  on,  and  in  the  neighborhood  of 
the  premises  of  your  orator,  and  did  unlawfully  and  illegally  threat- 
en and  intimidate  the  molders  then  in  the  employ  of  your  orator, 
and  did  threaten  them  with  violence  unless  they  left  the  employ  of 
your  orator  and  refused  to  work  longer  for  your  orator,  and  did 
threaten  with  violence  and  intimidate  other  molders  who  were  seek- 
ing employment  with  your  orator ;  and  this  to  the  detriment  and  loss 
of  your  orator,  and  contrary  to  its  rights  to  the  lawful  use  and  en- 
joyment of  its  property. 
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' '  Seventh.  Your  orator  further  shows  that  for  from  about  April 
17, 1901,  to  June  18, 1901,  and  because  and  by  reason  of  said  unlaw- 
ful acts  on  the  part  of  said  defendants,  and  because  of  the  unlawful 
and  illegal  threats  and  intimidations  used  by  said  defendants,  and 
the  unlawful  and  illegal  assaults  of  said  defendants,  or  some  of  them, 
upon  the  molders  then  in  the  employ  of  your  orator,  it  became  and 
was  necessary  for  your  orator  to  convey  the  molders  then  in  its  em- 
ploy to  and  from  their  homes ;  and  to  and  from  the  premises  of  your 
orator,  in  covered  vans  or  wagons,  and  at  various  intervals  during 
said  last  mentioned  period  of  time  it  became  and  was  necessary  for 
your  orator  to  seek  the  assistance  and  aid  of  the  police  of  said  city 
of  Detroit  for  the  purpose  of  protecting  the  molders  in  ita  employ 
from  the  unlawful  and  illegal  threats  and  intimidations  and  as- 
saults of  said  defendants,  or  of  some  of  them. 

"Eighth.  Your  orator  further  shows  that  from  about  the  18th 
day  of  June,  1901,  until  the  20th  of  July,  1901,  there  was  a  com- 
parative peace  and  quiet  about  the  premises  of  your  orator,  and 
your  orator  and  the  molders  in  its  employ  were  free  from  the  threats 
and  intimidations  and  assaults  of  the  nature  hereinbefore  set  forth ; 
that  at  about  6.30  o'clock  in  the  morning  of  the  20th  day  of  July, 
1901,  said  defendants  and  members  of  said  defendant  Iron  Molders' 
Union  of  North  America,  Local  Union  No'.  31  of  the  Iron  Holders' 
Union  of  North  America,  and  Local  Union  No.  244  of  the  Iron 
Holders'  Union  of  North  America,  as  your  orator  is  advised  and 
believes,  and  so  charges  the  fact  to  be,  to  the  number  of  from  one 
hundred  and  fifty  to  two  hundred,  and  in  two  separate  bodies  of 
seventy-five  to  one  hundred,  did  approach  the  premises  of  your  ora- 
tor, and  did  station  themselves  in  the  path  of  the  molders  then  in 
the  employ  of  your  orator,  and  who  were  then  on  their  way  to  com- 
mence their  day's  work  in  the  shops  of  your  orator,  and  did  then 
and  there,  and  in  pursuance  of  said  illegal  combination  and  con- 
spiracy to  force  your  orator  to  unionize  its  shops,  or  to  employ  no 
molders  who  were  not  members  of  said  defendant  associations,  or  of 
some  one  of  them,  throw  bricks  and  stones  at  the  molders  then  in  the 
employ  of  your  orator,  and  did  threaten  them  with  violence,  and 
did  threaten  to  beat,  kill,  smash  and  otherwise  injure  the  molders 
then  in  the  employ  of  your  orator,  should  they  (the  said  molders) 
continue  to  work  for  your  orator,  and  did  threaten  to  'get  at  them' 
in  their  homes  if  they  should  continue  to  work  for  your  orator  and 
continue  in  its  employ,  and  thereby  did  unlawfully  and  illegally 
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force  and  compel  the  molders  then  in  the  employ  of  your  orator  to 
cease  and  refrain  to  work  for  it  and  to  leave  its  employ,  and  to 
break  the  contracts  then  and  theretobefore  existing  between  them 
and  your  orator. 

"Ninth.  And  your  orator  further  shows  that  about  25  of  the 
molders  in  its  employ  on  said  20th  day  of  July,  1901,  were,  as  your 
orator  is  advised  and  believes,  and  so  charges  the  fact  to  be,  forced 
and  compelled  by  said  threats  and  intimidations,  and  through  fear 
of  violence  at  the  hands  of  said  defendants  and  the  members  of  said 
unions,  to  refuse  to  work  longer  for  your  orator,  and  to  break  the 
contracts  then  existing  between  them  and  your  orator ;  and  thus,  as 
your  orator  is  advised  and  believes,  it  was  illegally  and  unlawfully 
deprived  by  said  defendants  of  its  just  rights  in  the  premises. 

"Tenth.  And  your  orator  further  shows  that  it  is  advised  and 
believes,  and  so  charges  the  fact  to  be,  that  by  reason  of  said  threats 
and  intimidations,  and  by  reason  of  fear  of  violence  that  said  de- 
fendants and  the  members  of  said  unions  may  do  any  person  or 
persons  seeking  employment  as  molders  with  your  orator,  your  ora- 
tor will  be  unable  to  obtain  molders,  and  will  be  thereby  unlawfully 
and  illegally  damaged  by  the  said  actions  of  said  defendants  and 
the  members  of  said  unions. 

"Eleventh.  And  your  orator  further  shows  that  many  of  the 
molders  who  were  so  prevented  from  returning  to  the  employ  of 
your  orator  are  desirous  of  working  for  and  continuing  in  the  em- 
ploy of  your  orator,  and  your  orator  is  desirous  of  having  them 
work  for  and  again  enter  its  employ;  but  your  orator  shows  that 
they  will  not  enter  its  employ  and  continue  to  work  for  it  unless 
said  defendants  and  the  members  of  said  unions  are  enjoined  or 
restrained  from  threatening  them  with  violence,  or  otherwise  un- 
lawfully and  illegally  interfering  with  them,  should  they  enter  or 
attempt  to  enter  the  employ  of  your  orator,  or  work  or  attempt  to 
work  for  your  orator ;  and  your  orator  shows  that  it  is  advised  and 
believes  that  this  is  an  unlawful  and  illegal  interference  with,  and 
contrary  to,  the  just  rights  of  your  orator. 

"Twefth.  And  your  orator  further  shows  that  because  of  said 
unlawful  and  illegal  combination  and  conspiracy,  the  said  illegal 
acts  on  the  part  of  these  defendants  and  the  members  of  said  unions, 
and  all  of  which,  your  orator  shows,  have  been  done  in  pursuance  of 
said  unlawful  and  illegal  combination  and  conspiracy  to  oblige  or 
force  your  orator  to  unionize  its  shop,  or  to  employ  no  molders  who 
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were  not  members  of  said  defendant  unions,  your  orator  has  suf- 
fered great  financial  loss,  of  upwards  of  one  hundred  dollars  ($100) , 
but  the  exact  amount  of  which  it  is  difficult  for  your  orator  to  esti- 
mate, and  further  shows  that  if  said  defendants  are  permitted  to 
continue  such  acts,  or  acts  of  a  similar  nature,  great  and  irreparable 
injury  and  damage  will  be  done  to  the  business  of  your  orator.  *  *  * 
11  Wherefore  your  orator  prays:  (a)  That  the  Iron  Holders' 
Union  of  North  America,  and  its  officers  and  members,  Local  Union 
No.  31  of  the  Iron  Holders'  Union  of  North  America,  and  its  offi- 
cers and  members,  Local  Union  No.  244  of  the  Iron  Holders'  Union 
of  North  America,  and  its  officers  and  members,  Fritz  Zampich,  Ed- 
ward Troeder,  George  Hoffman,  Hichael  Schultz,  Hichael  Hurphy, 
Herman  Karnarsky,  and  Henry  Smithers,  may  answer  this  bill,  but 
not  under  oath ;  answer  under  oath  being  hereby  expressly  waived, 
(b)  That  the  combination  or  conspiracy  of  said  defendants,  or  any 
or  either  of  them,  for  the  purpose  of  compelling,  by  threat,  intim- 
idation, or  force,  your  orator  to  accede  to  the  demands  of  said  de- 
fendants, and  to  harass  and  intimidate  the  employes  of  your  orator, 
and  to  interfere  with  the  free  employment  and  free  services  of  em- 
ployes of  your  orator,  and  to  impede,  obstruct,  interfere  with,  or 
destroy  the  regular  operation  and  conduct  of  the  business  of  your 
orator,  and  to  deprive  your  orator  of  free  use  of  its  property,  may 
be  decreed  to  be  in  violation  of  the  rights  of  your  orator,  and  against 
the  law  of  the  land,  and  that  the  said  defendants,  and  each  of  them, 
may  be  perpetually  restrained  from  doing  any  act  or  thing  in 
furtherance  of  said  combination  for  such  purposes."  And  then 
follows  a  prayer  for  a  writ  of  injunction.8 

Form  No.  4. — Bill  to  enjoin  striking  workmen  from  picketing  their 
former  employer's  place  of  business  and  to  restrain  them  from  using 
violence,  threats,  and  intimidation,  to  prevent  his  employes  from 
working  for  him,  and  offlier  workmen  from  entering  his  service. 

1 1  Plaintiff  states  that  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Hissouri,  and  is  engaged  in  the  manufacture 
of  shoes  in  the  city  of  St.  Louis,  Hissouri,  at  Twenty -first  and  Locust 
streets  in  said  city,  at  which  place  its  factory  for  the  purpose  of  its 
said  manufacturing  business  is  located.  And  plaintiff  says  that  it 
has  in  its  employ  in  said  manufacturing  business,  in  its  factory  as 

"United  States  Heater  Co.  v  Iron  Holders'  Union,  129  Mich.  354,  88  N. 
W.  892. 
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aforesaid,  between  eight  and  nine  hundred  persons ;  that  all  of  these 
persons  are  at  work  as  operatives  in  some  department  or  other  of 
said  factory;  that  of  these  employes  as  aforesaid  a  large  number, 
to  wit,  about  two  or  three  hundred,  are  women  and  girls,  and  a 
large  number,  to  wit,  about  two  or  three  hundred,  are  young  per- 
sons, many  of  them  not  being  of  age,  and  the  balance  of  said  opera- 
tives are  adult  men ;  that  all  of  these  persons  are  engaged  in  earn- 
ing a  livelihood  at  the  business  of  this  plaintiff  aforesaid,  and,  on  the 
other  hand,  this  plaintiff  requires  the  services  of  these  persons  to 
successfully  carry  on  its  business  of  manufacturing  shoes  as  afore- 
said. Plaintiff  further  states  that  all  of  these  employes  now  in  the 
employ  of  this  plaintiff  are  desirous  of  continuing  in  the  service  of 
the  plaintiff  in  its  said  business  as  aforesaid.  Plaintiff  further 
states  that  ten  or  fifteen  days  ago  some  of  its  employes,  including  all 
the  defendants  herein,  except  the  defendants  Thomas  Beaty  and  P. 
J.  McGarry,  went  out  of  the  employ  of  this  plaintiff  on  what  is  com- 
monly called  a  '  strike,  '  claiming  to  have  some  grievance  against  this 
plaintiff,  and  which  this  plaintiff  says  was  without  any  reasonable 
ground  to  rest  upon,  and  thereupon  attempted  to  inaugurate  among 
the  employes  of  this  plaintiff  what  is  commonly  called  a  '  strike ;' 
that  thereupon  the  said  defendants,  lately  employes  of  this  plain- 
tiff, together  with  the  defendants  Beaty  and  McGarry  and  divers 
other  persons,  unlawfully  and  wrongfully  combined  and  confeder- 
ated together  to  terrorize,  and  thereby,  by  intimidation  and  threats, 
to  prevent  the  other  employes  of  this  plaintiff  from  peaceably  or 
otherwise  prosecuting  their  work  in  plaintiff's  factory;  that  there- 
upon all  of  the  defendants  hereto,  together  with  their  associates  and 
confederates,  whose  names  are  at  this  moment  unknown  to  this 
plaintiff,  began  and  have  constantly  pursued  in  a  course  of  threats  of 
personal  violence  and  intimidation  and  persuasion,  for  the  purpose, 
by  means  of  such  intimidation  and  threats  and  fear,  to  prevent  the 
other  employes  of  this  plaintiff  from  peaceably  or  otherwise  prose- 
cuting their  work  in  plaintiff's  factory;  that  all  of  the  said  defend- 
ants hereto,  together  with  divers  and  sundry  other  persons,  who  are 
their  associates  and  confederates,  have  constantly  hung  about  the 
plaintiff's  said  factory  at  the  place  aforesaid,  and  upon  the  streets 
in  close  proximity,  for  the  purpose  of  picketing  the  premises  of  this 
plaintiff,  and,  by  putting  the  employes  of  this  plaintiff  in  fear  of 
bodily  injury,  to  thereby  keep  them  from  continuing  their  employ- 
ment with  this  plaintiff,  and  also  for  the  purpose  of  preventing 
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other  persons  from  entering  the  employ  of  the  plaintiff ;  and  the  said 
defendants  and  their  associates  and  confederates,  as  a  part  of  their 
policy  of  threats  and  intimidation,  and  for  the  purpose  of  carrying 
on  their  unlawful  combination,  have  gone  to  the  homes  of  divers  of 
the  employes  of  this  plaintiff  at  nighttime,  and  then  and  there  un- 
dertaken to  induce,  by  persuasion  and  by  intimidation  and  threats, 
the  employes  of  this  plaintiff  from  further  prosecuting  their  work 
in  plaintiff's  said  factory.  And  the  plaintiff  charges  that  the  said 
defendants  therein  named,  and  their  associates  and  confederates, 
for  a  number  of  days,  by  the  use  of  threats  and  personal  violence, 
intimidation  and  other  unlawful  means,  have  been  and  are  now, 
undertaking  to  prevent  the  employes  of  this  plaintiff  from  prose- 
cuting their  ordinary  work,  and  are  endeavoring  to  induce  them,  by 
the  unlawful  means  aforesaid,  to  quit  the  employment  of  this  plain- 
tiff. And  plaintiff  says  that  by  reason  of  the  fact  that  a  great  many 
of  its  employes  are  women  and  girls  and  young  persons,  that  the 
defendants  aforesaid  and  their  associates  and  confederates  have 
succeeded  in  exciting  in  the  minds  of  the  plaintiff's  said  employ ea 
or  many  of  them,  fear  for  their  bodily  safety,  to  such  an  extent 
that  they  cannot  happily,  as  they  have  a  right  to  do,  prosecute  their 
ordinary  work;  and  plaintiff  says,  by  reason  of  the  premises,  it 
cannot  peaceably  and  successfully  prosecute  its  said  business.  And 
plaintiff  says  it  is  without  remedy  at  law,  and  can  only  be  fully 
protected  and  relieved  in  a  court  of  equity.  Plaintiff  therefore 
prays  that  the  defendants,  their  associates  and  confederates,  be  en- 
joined by  a  temporary  order  of  injunction,  to  be  made  final  upon 
the  hearing  of  this  cause,  issued  out  of  this  court,  from  in  any  man- 
ner interfering  with  the  employes  of  this  plaintiff  now  in  the  em- 
ploy of  the  plaintiff,  and  from  in  any  manner  interfering  with  any 
person  who  may  desire  to  enter  the  employ  of  this  plaintiff,  by  the 
use  of  threats,  personal  violence,  intimidation,  or  other  means  calcu- 
lated to  terrorize  or  alarm  the  plaintiff's  employes,  in  any  manner 
or  form  whatever,  and  that  said  defendants  and  their  associates  and 
confederates  aforesaid  be  restrained  by  the  order  of  this  court  from 
undertaking,  by  the  use  of  the  means  aforesaid,  to  induce  or  to  cause 
any  of  the  employes  of  this  plaintiff  to  quit  the  employment  of  this 
plaintiff,  and  that  the  defendants  aforesaid  and  their  associates  and 
confederates  be  enjoined  from  congregating  or  loitering  about  the 
premises  of  this  plaintiff  at  the  place  aforesaid,  and  that  they  be 
required  by  the  injunction  of  this  court  to  go  about  their  ordinary 
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business,  and  to  abstain  from  in  any  way  interfering  with  the  busi- 
ness of  this  plaintiff,  and  for  such  other  and  further  and  genera] 
relief  as  may  to  the  court  appear  proper  in  the  premises. 
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Form  No.  5. — Bill  for  restraining  order  and  injunction  to  restrain 
strikers  from  picketing  complainant's  place  of  business,  and  from 
inducing  the  public  by  force  or  persuasion  to  withhold  their  patron- 
age from  him. 

To  the  Honorable  the  Judge  of  the  Superior  Court  of  King 
County,  State  of  Washington,  complaining  of  the  defendants  al- 
leges : 

1.  That  the  plaintiff  is  now  a  resident  and  citizen  of  the  city  of 
Beattle,  state  of  Washington,  and  for  three  years  last  past  has  been 
the  proprietor  of  and  has  been  operating  that  certain  cafe  in  the 
city  of  Seattle  known  as  the  "Bismarck/*  and  the  plaintiff  has  lease 
of  said  cafe  for  four  years. 

2.  That  said  cafe  is  situated  at  the  corner  of  Post  and  Madison 
streets  in  the  city  of  Seattle.     Said  cafe  has  been  doing  a  very  large 
business.    It  affords  a  seating  capacity  for  five  hundred  and  fifty 
people,  and  until  the  interference  with  the  business  of  the  plaintiff 
hereinafter  set  forth,  said  cafe  was  patronized  by  from  two  thou- 
sand to  three  thousand  persons  per  day. 

3.  On  November  13,  1904,  prior  thereto,  and  now,  the  plaintiff 
had  and  now  has  in  his  employ  as  floor  manager  of  said  cafe,  J.  F. 
Kuehl,  who  was  and  is  a  competent  man  for  said  position,  and  was 
satisfactory  to  the  plaintiff  in  his  conduct  of  the  business  for  which 
Kuehl  was  employed.     Said  Kuehl  was  not  a  member  of  the  Cook's 
&  Waiters'  Union.     Shortly  prior  to  November  13, 1904,  certain  em- 
ployes of  the  plaintiff,  and  the  said  Cooks'  and  Waiters'  Union  act- 
ing by  its  members  and  by  said  E.  Smith,  L.  Reef  and  Bob  Hasketh, 
demanded  of  the  plaintiff  that  he  discharge  from  his  employ  the 
said  J.  F.  Kuehl  because  he  was  not  a  member  of  the  Cooks'  and 
Waiters'  Union,  with  which  demand  the  plaintiff  refused  to  comply. 
Said  persons  then  requested  the  plaintiff  to  inform  them  whether 
the  plaintiff  would  allow  them  to  endeavor  to  induce  the  said  Kuehl 
to  join  said  union,  and  plaintiff  informed  said  persons  that  he  had 
nothing  to  do  with  the  action  of  said  Kuehl  in  joining  or  refusing  to 
join  any  union.     On  November  13,  1904,  the  said  Cooks'  and  Wait- 

4  Hamilton  Brown  Shoe  Company  v  Saxey,  131  Mo.  212,  32  8.  W.  1106. 
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ers'  Union,  acting  by  the  said  Smith,  Reef  and  Hasketh,  and  other 
members  of  said  union,  demanded  of  said  J.  F.  Kuehl  that  he  join 
the  union  with  which  demand  the  said  Kuehl  refused  to  comply, 
and  thereupon  the  employees  of  the  plaintiff,  namely,  the  cooks  and 
waiters,  were  at  the  dinner  hour  at  said  cafe  immediately  called  out 
upon  a  strike,  which  said  strike  has  ever  since  continued,  under  the 
direction  and  with  the  co-operation  of  said  Cooks'  and  Waiters' 
Union,  and  especially  under  the  direction  of  said  Smith,  Reef  and 
Hasketh. 

4.  That  ever  since  the  inauguration  of  said  strike,  the  said  Smith, 
Reef  and  Hasketh  and  their  associates,  under  the  name  of  the  Cooks' 
and  Waiters'  Union,  have  maintained  pickets  in  and  about  the  said 
cafe,  among  said  pickets  so  maintained  being  the  defendants  above 
named  other  than  the  said  Smith  and  Reef,  and  said  pickets  have 
interfered  with  the  patrons  of  said  cafe  and  have  informed  said 
patrons  that  said  cafe  was  a  scab  place,  that  it  was  an  unfair  place, 
and  that  it  should  not  be  patronized  by  the  public,  and  said  defend- 
ants above  named  other  than  the  said  Smith  and  Reef,  have  congre- 
gated around  the  entrance  to  said  cafe  from  day  to  day,  and  espec- 
ially at  meal  hours,  and  have  attempted  to  persuade  persons  from 
entering  the  cafe  of  the  plaintiff,  and  they  have  abused  the  plaintiff 
as  maintaining  an  unfair  and  scab  place  of  business,  and  they  have 
endeavored  to  persuade  the  public  generally  and  the  patrons  of  said 
cafe  especially  to  boycott  said  cafe  until  the  plaintiff  should  comply 
with  the  demand  of  said  Cooks'  and  Waiters'  Union. 

5.  That  the  defendants  are  acting  in  concert,  with  the  malicious 
intention  of  injuring  the  plaintiff's  business  and  of  injuring  his 
said  place  of  business,  and  are  endeavoring  to  carry  out  their  threats 
by  diverting  the  patronage  which  prior  to  said  strike  had  been  going 
to  said  cafe.    Prior  to  said  strike  the  plaintiff  had  by  care  and  at- 
tention built  up  a  fine  business  and  a  good  name  for  said  cafe,  and 
was  in  the  receipt  of  large  amounts  daily  from  his  thousands  of 
patrons.    Since  the  inauguration  of  said  picketing  and  boycotting 
of  plaintiff's  place  of  business  by  the  defendants  above  named,  the 
plaintiff's  receipts  at  said  place  of  business  have  been  reduced  from 
one  hundred  to  one  hundred  and  fifty  dollars  per  day,  and  if  said 
picketing  and  boycotting  is  allowed  to  continue  plaintiff  will  be 
irreparably  injured  in  the  conduct  of  his  business ;  and  he  is  without 
any  adequate  remedy  at  law. 

6.  The  Cooks'  and  Waiters'  Union  is  an  unincorporated  associa- 
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tion,  and  has  no  property  in  any  material  amount,  and  it  acts 
through  its  said  president,  secretary  and  walking  delegate.  It  has 
no  grievance  against  the  plaintiff  except  that  the  plaintiff  has  re- 
fused to  allow  it  to  dictate  to  him  how  his  business  shall  be  conduct- 
ed, and  it  has  endeavored  to  make  plaintiff  agree  that  he  will  not 
employ  any  cook  or  waiter  who  is  not  first  approved  by  said  Cooks' 
and  Waiters'  Union.  The  other  defendants  above  named  cannot  re- 
spond in  damages  to  the  plaintiff  for  their  illegal  actions,  and  if 
they  could  respond,  the  plaintiff  would  be  driven  to  a  multiplicity  of 
suits  in  order  to  protect  his  business  from  a  continuance  of  their 
illegal  actions. 

7.  If  the  defendants  are  restrained  and  enjoined  from  interfering 
with  the  business  of  the  plaintiff,  he  can  continue  to  conduct  his 
business  in  the  ordinary  and  usual  course  of  business,  but  with  said 
picketing  and  boycotting  being  maintained  by  the  defendants  he 
will  suffer  irreparable  loss. 

8.  That  the  plaintiff  has  already  been  damaged  by  the  action  of 
said  defendants  in  the  sum  of  fifteen  hundred  dollars  ($1,500.00), 
and  so  long  as  said  picketing  is  maintained  he  will  continue  to  be 
damaged  in  the  sum  of  from  $100.00  to  $150.00  per  day. 

9.  That  the  action  of  all  of  said  defendants  above  named  is  joint 
and  concerted  action,  pursuant  to  an  agreement  made  between  them 
prior  to  the  inauguration  of  said  strike. 

10.  That  an  emergency  exists  for  the  granting  of  a  restraining 
order  restraining  said  defendants  and  each  of  them,  and  their  asso- 
ciates and  confederates,  from  continuing  to  picket  and  boycott  the 
plaintiff's  said  place  of  business,  and  from  in  any  manner  interfer- 
ing therewith,  for  if  the  plaintiff  should  give  notice  of  an  application 
for  a  temporary  injunction  restraining  said  defendants  from  doing 
said  acts,  the  damage  to  the  plaintiff  and  his  place  of  business  would 
continue  until  the  hearing  on  said  application  could  be  had,  and 
every  day  during  the  maintenance  of  said  picketing  and  boycotting 
of  the  business  of  plaintiff,  plaintiff  is  seriously  and  irreparably  in- 
ured, and  the  notice  of  an  application  for  said  temporary  injunction, 
unless  a  restraining  order  should  be  granted,  would  incite  the  de- 
fendants and  their  confederates  and  associates  to  extra  exertions  to 
ruin  the  business  of  the  plaintiff. 

11.  That  in  addition  to  the  defendants  above  named,  a  large  num- 
ber of  persons  of  the  Cooks'  and  Waiters'  Union  and  of  certain  other 
unions  have  associated  and  confederated  with  said  defendants  to 
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assist  them  in  their  said  illegal  acts,  the  names  of  said  persons  being 
to  the  plaintiff  unknown. 

Wherefore,  plaintiff  prays  judgment  as  follows : 

1.  That  a  temporary  restraining  order  be  granted,  restraining  the 
above  named  defendants  and  each  and  every  one  of  them  and  all 
members  of  said  Cooks'  and  Waiters'  Union  and  all  persons  asso- 
ciated with  said  defendants,  from  in  any  manner  establishing  any 
picket  or  boycott  against  the  plaintiff,  or  against  his  place  of  busi- 
ness, and  from  in  any  manner  whatsoever  persuading  or  attempting 
to  persuade  any  person  whomsoever  from  patronizing  plaintiff's 
said  place  of  business. 

2nd.  That  a  rule  to  show  cause  issue,  directed  to  the  defendants 
above  named,  requiring  them  to  show  cause  why  a  temporary  in- 
junction should  not  be  granted,  giving  the  plaintiff  the  said  relief 
until  the  final  hearing  and  determination  of  this  case. 

3rd.  That  upon  the  final  hearing  of  this  case  a  permanent  in- 
junction be  granted,  giving  the  plaintiff  the  relief  above  prayed  for. 

4th.  That  the  court,  upon  said  final  hearing,  take  evidence  to  as- 
certain the  damage,  so  far  as  it  can  be  ascertained,  received  by  the 
plaintiff,  caused  by  said  defendants  and  each  of  them  and  their 
associates  and  confederates,  and  that  the  plaintiff  be  awarded 
judgment  against  each  and  all  of  said  defendants,  and  especially 
against  said  Cooks'  and  Waiters'  Union,  and  all  persons  associating 
themselves  together  under  said  name,  and  that  judgment  in  favor 
of  plaintiff  against  said  persons  for  the  amount  of  such  damage 
be  awarded  the  plaintiff,  together  with  its  costs. 

5th.  And  that  the  plaintiff  have  such  other  and  further  relief  as 
to  the  court  may  seem  just.8 

Form  No.  6. — Bill  to  enjoin  boycott  of  complainant's  business  by 
picketing  his  plant  and  inducing  his  employes  and  those  milling  to 
enter  his  employment  not  to  work  for  him,  by  intimidation,  violence, 
offers  of  money,  or  of  work  in  other  places,  or  transportation;  by 
calling  strikes  against  firms  to  prevent  them  from  working  for  com- 
plainant; by  publishing  complainant's  firm  in  a  list  of  "offices  on 
strike";  by  inducing  people  not  to  deal  with  complainant's  em- 
ployes. 

•Jensen  v  Cooks'    Waiters  Union,  39  Wash.  531,  81  Pac.  1069,  4  L.  B.  A. 
N.  S.  302. 
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"1.  That  your  orators  are,  and  for  some  time  have  been,  members 
of  a  voluntary  association  known  as  The  Chicago  Typothetae,  which 
was  organized  for  the  purpose  of  advancing  and  improving  the 
printing  and  binding  business  in  which  your  orators  are  severally 
engaged  in  the  City  of  Chicago,  and  also  for  the  purpose  of  em- 
ploying skilled  mechanics  whose  services  may  be  employed  by  the 
members  of  said  association ;  that  each  of  your  orators  have  been  for 
several  years  past  engaged  in  the  printing  business  in  the  City  of 
Chicago  and  has  valuable  and  well  equipped  plants,  consisting  of 
machinery,  tools,  supplies,  etc.,  necessary  for  that  purpose,  the  value 
of  which  exceeds,  in  the  case  of  each  one  of  your  orators,  many  thou- 
sand dollars,  and  that  the  business  of  each  one  of  your  orators  in 
each  year  varies  from  $50,000.00  to  upwards  of  $100,000.00.  That  in 
the  conduct  of  said  business  your  orators  have  each  made  many  con- 
tracts for  printing,  all  of  which  are  necessarily  for  future  delivery, 
in  which,  if  carried  to  completion,  there  will  be  a  substantial  profit, 
but  in  which,  if,  for  any  reason,  your  orators  are  unable  to  fulfill 
them,  a  serious  loss  will  be  entailed,  the  exact  amount  of  which  can- 
not now  be  stated,  but  will  aggregate  many  thousands  of  dollars. 
That,  in  order  to  successfully  prosecute  their  business,  it  is  necessary 
that  their  several  plants  run  substantially  without  interruption; 
that  the  various  departments  of  each  plant  are  necessarily  so  con- 
nected as  to  be  dependent  upon  each  other  so  that  the  operation  of 
each  is  essential  to  the  completion  of  the  work  and  the  proper  con- 
duct of  the  business.  That  for  the  purpose  of  conducting  their 
business,  your  orators  are  compelled  to  employ  many  skilled  mechan- 
ics, among  others  compositors  or  typesetters,  and  that  these  work- 
men, by  association  in  the  course  of  their  employment,  become  ac- 
quainted with  the  methods  and  habits  of  business  in  each  particular 
shop  so  that  by  reason  of  that  familiarity  their  services  are  especially 
valuable,  and  changing  the  workmen  and  employing  those  unfamil- 
iar with  the  wtork  beyond  what  is  required  by  the  ordinary  exigen- 
cies of  business,  produces  confusion  and  delay  in  the  completion  of 
work,  and  in  many  ways  causes  substantial  injury.  For  this  reason 
complainants  have  always  sought  to  obtain  workmen  of  high  grade 
of  skill  and  intelligence  and  it  is  important  for  the  successful  pros- 
ecution of  their  business  that  they  be  allowed  to  freely  exercise  their 
right  of  obtaining  such  workmen,  irrespective  of  the  question  wheth- 
er such  workmen  belong  or  do  not  belong  to  a  labor  union. 

1 1 2.  Your  orators  show  that  the  defendant,  Typographical  Union 
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No.  16,  is  a  labor  union  organized  and  existing  in  the  City  of  Chi- 
cago, whose  members  are  typesetters  and  compositors ;  that  it  is  one 
of  the  rules  and  a  part  of  the  policy  of  said  union  and  its  members 
that  its  members  shall  not  work  with  mechanics  who  do  not  belong  to 
said  Union,  but  are  what  are  called  non-union  men,  and  that  said 
members  shall,  at  the  command  and  dictation  of  the  union  and  its 
officers,  strike  and  leave  the  employ  of  an  employer  who  insists  upon 
employing  non-union  men.  A  plant  or  shop  in  which  only  union 
men  are  employed  is,  by  said  union  and  in  common  parlance,  called 
a  closed  shop,  while  one  in  which  the  employer  exercises  his  right 
of  employing  whom  he  pleases  is  called  an  open  shop.  And  it  is 
the  rule,  principle  and  policy  of  said  union  and  its  members  to 
compel  employers  to  abandon  their  right  to  maintain  an  open  shop 
and  to  the  union 's  demand  that  they  maintain  only  a  closed  shop. 

"3.  It  is  also  the  policy  of  said  union  and  its  members  to  adopt 
certain  rules  and  regulations,  both  with  reference  to  the  length  of 
time  which  a  man  shall  work  at  his  trade  and  the  amount  of  wages 
which  he  shall  receive,  and  to  enforce  these  rules  both  of  compelling 
their  own  members  to  strike  and  quit  the  employment  of  any  one 
who  will  not  submit  to  the  union  rules,  and  also  by  certain  coercion 
upon  the  employer  through  strikes,  interference  with  his  business 
and  workmen  and  other  means  so  as  to  compel  him  to  conduct  his 
business  in  accordance  with  the  rules  laid  down  by  the  union.  That 
another  means  adopted  by  said  union  for  the  purpose  of  accom- 
plishing its  said  purpose  is  what  is  called  boycott,  by  which  said 
union  endeavors  by  threats,  persuasion  and  otherwise,  to  induce  and 
compel  people  not  to  do  composition  and  repair  work  for  such  an 
employer,  by  threatening  that  any  one  who  does  so  will  have  a 
strike  called  upon  his  shop,  his  men  taken  out  and  his  business  sim- 
ilarly interfered  with.  That  to  accomplish  this  they  direct  their 
members  in  other  shops  to  refuse  to  do  any  work  brought  to  such 
shop  from  an  employer  against  whom  such  a  strike  has  been  called 
and,  if  the  work  is  done,  to  notify  the  union  and  call  a  strike  against 
the  person  so  doing  it.  By  which  means  the  union  and  its  officials 
and  members  seek  to  tie  up  absolutely  the  business  of  any  employers 
with  whom  they  have  a  dispute  so  that  no  one  will  deal  with  him,  and 
he  will  be  wholly  prevented  from  transacting  his  business  and  be 
so  greatly  injured  that  he  will,  as  a  means  of  relief,  accede  to  their 
demands.  That  among  other  methods  which  are  adopted  by  the 
union  for  the  purpose  of  compelling  an  employer  to  submit  to  the 
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union 's  demands  and  of  compelling  him  to  conduct  his  business  in 
accordance  with  their  wishes,  they  adopt  what  is  called  the  picket 
system,  by  which  there  is  maintained  about  the  plant  of  a  shop 
where  a  strike  is  in  progress  a  sufficient  force  of  pickets  to  watch 
the  employes  going  to  and  from  their  work,  interfere  with  them  in 
so  doing,  endeavor  by  threats  both  open  and  implied,  by  force  and 
intimidation  to  prevent  them  from  continuing  in  their  employment, 
and  to  induce  them  to  leave  their  employer  for  the  purpose  of  in- 
flicting injury  upon  him  by  interrupting  and  interfering  with  his 
business.  That  the  union  and  its  officers  and  members  also,  as  a 
means  of  accomplishing  the  same  result,  offer  money  and  other  in- 
ducements to  men  thus  employed,  for  the  purpose  of  bribing  them 
to  leave  their  employment,  in  some  cases  offering  them  definite  sums 
of  money  and  in  other  cases  paying  their  transportation  to  leave  the 
city  and  securing  or  promising  to  secure  for  them  work  in  other 
cities.  That  they  also  endeavor  to  induce  the  workmen  to  join  the 
union  so  that  the  union  may  thereby  acquire  power  and  authority 
over  them  and  compel  them  to  obey  its  demands  with  reference  to 
strikes  and  other  matters  affecting  their  employment.  That  all  of 
this  is  done  for  the  purpose  of  injuring  the  employer  who  is  involved 
in  a  dispute  with  his  employes  or  with  the  union  and  of  compelling 
him  by  such  injury  to  submit  to  the  terms  upon  which  the  union 
insists.  And  your  orators  charge  that  all  of  the  acts  of  defendants 
hereinafter  set  forth  and  of  those  conspiring  with  them  to  accom- 
plish their  ends  were  in  f utherance  of  this  plan  and  for  the  purpose 
of  inflicting  injury  upon  your  orators. 

"4.  Your  orators  further  show  that  said  Typographical  Union 
No.  16,  in  the  early  summer  of  1905,  announced  that  after  January 
1,  1906,  it  would  insist  that  eight  hours  should  constitute  a  day's 
work  for  compositors  in  the  City  of  Chicago,  and  no  workman  should 
be  allowed  to  work  more  than  that  time  nor  any  employer  allowed  to 
employ  workmen  who  worked  more  than  eight  hours.  That  your 
orators  and  said  association  known  as  The  Chicago  Typothetee  have, 
on  the  other  hand,  insisted  on  their  right  to  determine  for  them- 
selves upon  what  terms  they  would  contract  with  their  workmen,  and 
upon  their  right  to  be  left  free  to  contract  with  workmen  upon  such 
terms  as  would  be  mutually  satisfactory  to  both  parties.  For  this 
reason  the  complainants  and  said  The  Chicago  Typothetae  have  in- 
curred the  hostility  of  said  union  and  its  members,  and  they  have 
in  various  ways,  as  is  more  particularly  hereinafter  set  forth,  com- 
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bined  together  to  injure  said  Typothetae  and  its  members  and  to  pre- 
vent them  from  carrying  on  its  business  except  in  a  manner  satis- 
factory to  the  union. 

"5.  Your  orators  further  show  that  on  or  about  the  5th  day  of 
July,  1905,  certain  of  your  orators,  to  wit :  The  Faithorn  Printing 
Co.  and  in  August,  1905,  K.  R.  Donnelly  &  Sons  Co.,  A.  R.  Barnes 
&  Co.,  Clinic  Publishing  Co.,  employed  non-union  compositors  in 
their  respective  offices,  and  thereupon  said  Typographical  Union  No. 
16  directed  the  members  of  that  union  who  were  working  for  said 
complainants  to  strike  and  leave  their  employment  because  of  the 
presence  of  said  non-union  workmen  in  the  shop.  That  shortly 
thereafter  the  officials  of  said  union  called  upon  other  members  of 
your  orators  and  demanded  that  they  agree  with  said  union  and  its 
members  that  on  and  after  January  1,  1906,  they  would  submit  to 
the  demands  of  the  union  for  an  eight-hour  day  and  would  also  agree 
to  maintain  a  closed  shop.  The  complainants  so  applied  to  by  the 
union  refused  to  accede  to  this  demand  or  to  make  such  agreement, 
and  thereupon  the  officials  of  said  union  directed  all  of  the  union 
men  belonging  to  said  union  in  said  shops  to  strike  and  to  quit  work, 
and  said  workmen  in  obedience  to  the  command  of  said  union,  im- 
mediately left  the  employment  of  your  complainants,  and  since  that 
time  have  refused  to  work  for  them.  That  immediately  upon  the 
calling  of  said  strike  said  union  and  its  officers  and  other  defendants 
inaugurated  and  have  since  maintained  a  system  of  picketing  the 
places  of  business  of  said  complainants,  the  pickets  being  in  some 
instances  the  workmen  who  had  left  the  employment  of  the  com- 
plainants, and  in  some  cases  were  other  persons  hired  by  the  union 
for  that  purpose,  or  by  members  of  the  union,  or  who  were  ordered 
there  by  the  union  for  that  purpose.  That  these  pickets  have  sur- 
rounded the  respective  places  of  business  of  the  complainants,  have 
maintained  a  constant  watch  upon  its  employes  going  to  and 
from  its  business  and  in  many  cases  intimidated  them  and  en- 
deavored, by  threats  and  in  some  cases  by  assaults  and  open  vio- 
lence, to  compel  them  to  leave  the  employment  of  the  complainants. 
That  in  other  cases  they  have  endeavored  to  induce  or  to  compel 
the  employes  to  leave  the  service  of  the  complainants  by  bribes  and 
offers  of  money,  by  offering  to  procure  for  them  work  in  other 
places,  or  by  offering  or  giving  them  transportation  to  leave  the 
city,  and  by  these  ajid  similar  means  have  induced,  and  are  now 
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constantly  trying  to  induce  them  to  leave  the  employment  of  the 
complainants.  That  the  money  necessary  for  this  purpose  is  fur- 
nished by  said  union,  and  that  the  pickets  who  thus  watch  are 
maintained  by  and  are  under  the  control  and  direction  of  the 
union  and  its  said  officers  and  the  committees  appointed  by  it, 
for  the  purpose  of  continuing  said  strike.  And  your  orators 
charge  that  these  and  other  methods  of  interfering  with  their  busi- 
ness herein  set  forth  have  been  for  several  weeks  continuously 
carried  on  by  said  union  and  its  officers  and  members.  And  your 
orators  present  herewith  the  affidavits  of  numerous  named  individ- 
uals, and  make  the  same  a  part  of  this  bill,  and  offer  the  same  as 
evidence,  showing  for  greater  certainty  the  details  of  many  acts  of 
such  interference  by  said  defendants. 

"6.  Your  orators  further  allege  that  by  this  means  said  union 
and  its  officers  and  the  other  defendants  have  seriously  interfered 
with  the  business  of  each  of  your  orators;  that  they  have  taken 
away  from  them,  by  the  means  above  referred  to,  many  of  their 
employes,  and  have  prevented  them  from  obtaining  other  employes 
who  are  willing  to  work  in  the  places  of  those  who  had  thus  volun- 
tarily left  their  work.  That  your  orators  have  on  hand  many  con- 
tracts and  a  large  amount  of  unfinished  work  which  they  can  com- 
plete through  the  service  of  men  who  are  willing  to  work  upon 
terms  mutually  satisfactory  to  them  and  to  said  complainants,  if 
said  defendants  are  prevented  from  further  carrying  out  their  said 
plans  and  are  prevented  by  the  injunction  of  this  court  from  fur- 
ther interference  with  the  business  of  your  orators  and  with  their 
efforts  to  carry  on  said  business. 

"7.  Your  orators  further  show  that  the  defendants  are  acting 
together  in  pursuance  to  a  common  plan  to  injure  your  orators 
and  to  interfere  with  their  business  and  to  prevent  them  from  carry- 
ing on  their  business  as  aforesaid,  and  that  they  are  acting  against 
all  of  your  orators,  both  jointly  and  severally,  for  the  purpose  of  in- 
juring each  and  all  of  them  and  of  compelling  each  and  all  of  them 
to  agree  to  the  terms  imposed  by  said  union  and  to  the  conditions 
upon  which  they  are  willing  to  work  as  above  stated. 

"8.  Your  orators  further  show  and  allege  that  they  have  no 
adequate  remedy  at  law  for  the  protection  of  their  interests;  that 
said  union  is  a  voluntary  organization  and  that  its  members  are 
financially  irresponsible  so  that  no  adequate  judgment  for  damages 
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against  them  or  any  of  them  could  be  collected ;  that  the  injury  to 
the  business  of  your  orators  is,  and  is  intended  to  be,  continuous 
in  its  effect  and  to  be  carried  to  such  an  extent  as  practically  to 
destroy  their  business,  the  value  of  their  plants  and  the  capital  in- 
vested therein,  and  that  your  orators  are  wholly  without  remedy 
except  by  an  injunction  issued  by  this  court. 

"9.  That  your  orators  further  show  that  there  have  been  many 
strikes  called,  organized  and  maintained  by  labor  unions  in  the 
City  of  Chicago  during  the  past  three  years  in  which  similar 
picket  systems  have  been  maintained  and  in  which  the  unions  call- 
ing the  strikes  and  others  sympathizing  with  and  aiding  them 
have  maintained  similar  picket  systems,  and  by  said  picket  systems 
and  otherwise,  have  by  force,  intimidation,  violence,  persuasion 
and  otherwise,  interfered  with  the  employers  against  whom  said 
strikes  have  been  maintained,  who  in  common  parlance  are  called 
'struck  houses,'  and  have  interfered  with  their  employes  so  that 
it  has  become  a  matter  of  common  knowledge  and  belief  among 
non-union  men  and  those  who  are  willing  to  work  where  strikes  are 
in  progress  that  it  is  unsafe  for  them  to  work  for  a  struck  house  or 
to  incur  the  enmity  of  a  union  by  taking  the  place  of  a  striker  or 
assisting  in  any  way  an  employer  having  a  strike  to  carry  on  his 
business,  and  thereby  many  men  have  been  intimidated,  and  all 
such  workmen  have  just  cause  for  alarm  whenever  a  picket  system 
is  maintained,  and  for  believing  that  injury  will  result  to  them  in 
some  form  if  they  work  or  in  any  way  give  assistance  to  a  struck 
house.  That  this  feeling  is  general  and  that  added  force  is  given 
to  the  mere  presence  of  a  picket  line  and  to  the  efforts  of  the 
union  and  its  members  in  endeavoring  to  dissuade  non-union  men 
from  working  for  such  an  employer.  That  this  feeling  applies  to 
the  situation  presented  by  your  orators'  case,  fond  by  means 
whereof  the  efforts  of  said  pickets  and  of  the  defendant  union 
and  its  members  are  made  effective. 

"10.  Your  orators  further  show  that  the  defendant  union,  in  its 
endeavor  to  force  its  demand  for  an  eight-hour  day  and  the  closed 
shop,  as  above  stated,  presented  to  the  different  printing  houses  in 
Chicago  and  compelled  or  induced  many  of  them  to  sign  agree- 
ments to  that  end,  and  that  it  is  the  purpose  of  said  Typographical 
Union  in  calling  and  maintaining  said  strikes  against  your  orators 
and  in  doing  against  them  the  acts  herein  complained  of,  to  coerce 
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them  into  making  similar  agreements  with  said  union.  A  copy  of 
which  agreement  as  printed  and  prepared  by  the  union  is  hereto 
attached,  and  is  as  follows: 

'Chicago,  111.,  Sept.  14,  1905. 

'On  behalf  of  and  with  authority  for  the  firm  of 

the   undersigned 

hereby  agrees  to  employ  none  but  members  of  the  Chicago  Typo- 
graphical Union  No.  16,  in  any  department  of  the  composing  room, 
or  upon  any  composition,  either  by  hand  or  machine ;  or  upon  any 
work  such  as  reading  proof,  making  up  forms,  care  of  printing 
material,  or  upon  any  other  work  pertaining  to  the  composing 
room;  and  agrees  to  provide  sanitary  and  healthful  workrooms; 
and  further  agrees  to  respect  and  observe  the  conditions  imposed 
by  the  Constitution,  By-laws  and  Scale  of  Prices  of  Chicago  Typo- 
graphical Union  No.  16,  of  current  date. 

'Beginning  January  1,  1906,  the  eight-hour  day  shall  go  into 
effect. 

'No  work  shall  be  done  for  struck  shops  having  difficulty  with 
Typographical  Union  No.  16. 

'Chicago  Typographical  Union  No.  16  agrees  to  furnish  com- 
petent union  workmen  on  demand. 

'This  agreement  to  continue  for  one  year  and  end  October  1, 
1906. 

For  the  Firm  of 


President. 


Secretary. 
Chicago  Typographical  Union  No.  16.' 

' '  That  in  the  furtherance  of  their  said  design  and  to  create  and 
maintain  a  boycott  against  all  printing  shops  who  would  not  sign 
said  contract  and  agree  to  their  terms,  said  union  issued  circulars 
directed  to  the  representatives  of  the  union  working  in  different 
shops  in  the  City  of  Chicago  and  elsewhere  (which  representatives 
are  called  chapel  foremen),  as  follows: 

Telephone  3995  Main. 
'  (Chicago  Typographical  Union, 

Organized  June,  1852.) 
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Office  of 

CHICAGO  TYPOGRAPHICAL  UNION  NO.  16. 

Garden  City  Block,  56  Ave., 

Room  227. 

Chicago,  111.,  August  31,  1905. 

To  Chairman  of  Union  Chapels  Under  the  Jurisdiction  of  C.  T. 
U.  No.  16: 

*  Gentlemen:  As  you  are  doubtlessly  aware,  we  have  strikes  on 
at  the  following  offices  (naming  19  offices,  mostly  of  complainants) . 

'You  are  instructed  to  report  immediately  any  work  coming  to 
your  office  from  any  of  these  firms.  The  Executive  Committee  has 
ordered  that  all  work  stop  on  work  for  strike-bound  houses.  If 
chairman  will  report  such  work  immediately,  an  officer  of  the 
union  will  call  and  endeavor  to  adjust  such  difference. 

'Work  done  in  its  entirety  (composition,  presswork,  etc.),  or 
balance  of  work  in  union  house,  and  a  contract  entered  into  to 
that  effect  for  a  period  of  time,  will  be  considered  satisfactory. 

'By  order  of  the  Executive  Committee,  Chicago  Typographical 
Union  No.  16.  EDWIN  R.  WRIGHT, 

JOHN  C.  HARDING,  President. 

Organizer. ' 

"11.  Your  orators  further  show  that  the  defendants:  Fred  C. 
Klein,  Hack  and  Anderson,  and  Sleepeck  Helman  Printing  Co., 
who  are  engaged  in  the  printing  business,  have  been  induced  by 
said  union  and  its  officers  to  sign  contracts  with  said  union  similar 
to  that  above  set  forth;  that  but  for  that  fact  they  would  be 
willing  to  do  work  for  your  orators,  but  by  reason  of  their  having 
signed  contracts,  they  will  be  induced  to  refuse  to  do  so  by  fear 
that  said  union  will  call  a  strike  against  them  and  enforce  a  similar 
boycott — which  your  orators  believe  and  charge  said  union  will 
do.  And  your  orators  further  charge  that  said  agreements  are 
illegal  and  void,  and  ought  not  to  be  observed  by  the  parties  so 
making  the  same,  and  that  said  contracts  are  a  part  of  the  con- 
spiracy against  your  orators,  and  said  union  should  not  be  allowed 
to  enforce  them  by  calling  strikes  against  said  Fred  C.  Klein  Co., 
Hack  &  Anderson,  or  Sleepeck-Helman  Printing  Co.,  and  thereby 
injuring  your  orators  by  compelling  said  parties  to  refuse  work 
for  them.  That  by  means  of  these  circulars  and  similar  attempts 
said  defendant  union,  its  officers  and  members,  have  organized, 
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and  are  now  attempting  to  enforce,  a  boycott  against  the  complain- 
ants and  seek  to  prevent  them  from  having  work  done  by  other 
printing  houses  or  by  shops  to  whom  they  might  apply  for  work 
so  as  to  prevent  the  complainants  from  carrying  on  their  business 
except  under  condition  that  they  make  an  agreement  similar  to  that 
demanded  by  the  union.  In  furtherance  of  this  plan  and  con- 
spiracy said  union  publishes  weekly  what  is  called  a  'directory  of 
union  printing  offices  of  Chicago/  containing  the  names  of  offices 
who  have  been  willing  to  submit  to  the  union 's  terms,  and  contain- 
ing also  a  list  of  '  offices  on  strike/  in  which  latter  list  are  published 
the  names  of  complainants ;  and  that  this  directory  is  widely  circu- 
lated, for  the  purpose  of  showing  to  all  persons  the  names  of  the 
printing  offices  with  whom  they  can  deal  with  safety,  because  they 
have  not  incurred  the  ban  of  union  labor,  and  for  the  purpose  of 
showing  also  the  names  of  those  who,  merely  because  their  men  are 
on  strike,  are  boycotted  by  the  union,  and  those  whom  it  can  in- 
duce to  assist  it  in  its  said  efforts.  That  said  union  and  those 
cooperating  with  it,  as  a  part  of  said  plan,  are  also  attempting  and 
will  continue  to  attempt  to  create  a  boycott  against  your  orators' 
employes  to  induce  people  in  their  neighborhood  and  elsewhere 
not  to  deal  with  them,  for  the  purpose  of  thereby  compelling  said 
employes  to  leave  your  orators '  service. 

"12.  Your  orators  further  allege  that  among  those  who,  as 
pickets  and  otherwise,  are  assisting  said  union  and  its  officers  in 
their  said  plans  and  acts  against  your  orators,  are  the  co-defend- 
ants, Edward  E.  Bessette  (Naming  numerous  other  persons),  and 
that  said  Bessette  is,  as  your  orators  are  informed  and  believe,  in 
charge  of  said  pickets  and  of  their  operations. 

"13.  Your  orators  further  show  that  by  those  and  other  means, 
all  of  which  are  directed  toward  the  common  end  by  the  defendants 
and  by  others  assisting  them  and  by  said  union  in  their  aforesaid 
plan,  said  union,  its  officers  and  the  other  defendants  seek  to  in- 
jure said  complainants  and  to  destroy  their  business  as  far  as  pos- 
sible, for  the  purpose,  through  the  injury  thus  created,  of  com- 
pelling them  to  agree  to  the  union 's  terms  and  of  striving  to  seduce 
their  employes  so  as  to  prevent  them  from  carrying  on  their  busi- 
ness. That  said  defendants  will  continue  their  said  efforts  unless 
restrained  by  the  injunction  of  this  court,  and  that  without  such 
injunction  the  complainants  will  be  without  remedy. " 
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The  prayer  of  the  bill  was  for  an  injunction  against  the  acts 
complained  of  .e 

Form  No.  7. — Indictment  for  conspiracy  to  boycott  by  threats 
that  if  customers  of  party  boycotted  failed  to  withhold  their 
patronage  from  him,  their  customers  would  in  turn  be  coerced 
into  withholding  patronage  from  them. 

"  There  is,  and  for  more  than  twelve  months  last  past  there  has 
been,  in  the  city  of  Richmond,  a  certain  trades  union  or  association 
called  and  known  as  the  '  Richmond  Typographical  Union,  No.  90. ' 
That  there  is  in  said  city,  and  has  been  for  more  than  twelve 
months  last  past,  a  mercantile  firm  or  partnership  composed  of  G. 
H.  Baughman,  E.  A.  Baughman,  and  C.  C.  Baughman,  who  do 
business,  under  the  firm  name  and  style  of  Baughman  Brothers,  as 
printers  and  stationers.  That  there  is  in  the  said  city,  and  has 
been  for  more  than  twelve  months  last  past,  another  trades  union 
or  labor  association,  called  the  *  Knights  of  Labor/  That  the  said 
partnership  of  Baughman  Brothers  have  a  lawful  right  to  follow 
and  pursue  their  said  business  as  printers  and  stationers,  without 
being  molested  or  interfered  with  by  any  one  so  long  as  they  peace- 
ably pursue  the  same  according  to  the  laws  of  the  land.  That  the 
trades  union  or  association  called  'Richmond  Typographical  Union, 
No.  90, '  is  composed  of  about  one  hundred  members,  most  of  whom 
are  to  the  grand  jurors  unknown.  That  the  said  trades  union  or 
labor  association  called  the  'Knights  of  Labor'  is  composed  of  sev- 
eral thousand  members,  most  of  whom  are  to  the  grand  jurors  un- 
known. That  Joseph  M.  Shelton,  G.  Waddy  Wilde,  and  W.  F. 
Crump  are  members  of  said  trades  union  or  association  called 
'Richmond  Typographical  Union,  No.  90, '  and  W.  H.  Mullen, 
James  A.  Healy,  J.  M.  Lewis,  Perry  Jones,  and  J.  H.  Schonberger 
are  members  of  said  trades  union  or  labor  association  called 
'Knights  of  Labor.'  That  within  twelve  months  last  past,  to-wit, 
on  the  4th  day  of  February,  1886,  and  on  many  days  thereafter, 
the  said  G.  Waddy  Wilde,  Joseph  M.  Shelton,  and  W.  F.  Crump, 
together  with  all  the  other  members  of  the  said  trades  union  or 
association  called  'Richmond  Typographical  Union,  No.  90,' 
and  W.  H.  Mullen,  James  A.  Healy,  J.  M.  Lewis,  Perry 

•Chicago  Typo.  Union  No.  16  v  Barnes  &  Co.,  134  111.  App.  Ct.  Rep.  22, 
at  pp.  22  to  33. 
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Jones,  and  J.  H.  Schonberger,  together  with  all  the  other  members 
of  the  said  trades  union  or  labor  association  called  the  'Knights  of 
Labor, '  who  are  to  the  grand  jurors  unknown,  with  force  and  arms, 
at  the  said  city,  and  within  the  jurisdiction  of  the  said  hustings 
court,  well  knowing  the  facts  hereinbefore  averred,  did  unlawfully, 
maliciously,  wickedly,  and  corruptly,  knowingly  and  intentionally, 
combine,  conspire,  and  confederate  together  to  injure,  ruin,  break 
up,  and  destroy  the  said  G.  H.  Baughman,  E.  A.  Baughman,  and 
C.  C.  Baughman,  trading  as  Baughman  Brothers,  in  their  said 
business  as  printers  and  stationers,  as  aforesaid,  by  unlawfully, 
wickedly,  maliciously,  and  corruptly,  knowingly  and  intentionally, 
making  threats  to  a  great  number  of  persons,  to-wit,  to  H.  J. 
Myers,  a  member  of  a  mercantile  firm  in  said  city  trading  as 
Slater,  Myers  &  Co.,  which  firm  is  composed  of  William  L.  Slater, 
Herman  J.  Myers,  and  John  S.  Wade;  to  William  F.  Seymore,  a 
member  of  a  mercantile  firm  in  said  city  trading  as  J.  H.  Griffith 
&  Co.,  which  firm  is  composed  of  J.  H.  Griffith  and  William  F. 
iSeymore;  to  Luke  Harvey,  a  member  of  a  mercantile  firm  in  said 
city  trading  as  Ellison  &  Harvey,  which  firm  is  composed  of  Will- 
iam Ellison,  Luke  Harvey,  and  Fred.  L.  Swift;  to  G.  A.  Lathrop, 
a  member  of  a  mercantile  firm  in  said  city  trading  as  G.  A.  Lathrop 
&  Co.,  which  firm  is  composed  of  the  said  G.  A.  Lathrop;  and  to 
many  other  persons  to  the  grand  jurors  unknown, — all  of  whom 
had  theretofore  been  regular  customers  of  the  said  firm  of  Baugh- 
man Brothers, — that  if  they,  the  said  H.  J.  Myers,  W.  F.  Seymore, 
Luke  Harvey,  G.  A.  Lathrop,  or  their  said  mercantile  firms  as  above 
named,  or  other  persons  to  the  grand  jurors  unknown,  thereafter 
bought  anything  from  the  said  firm  of  Baughman  Brothers,  or 
employed  them,  the  said  Baughman  Brothers,  in  their  said  business 
as  printers,  they,  the  said  Wilde,  Shelton,  Crump,  and  all  the  mem- 
bers of  the  said  trades  union  or  association  called  '  Richmond  Typo- 
graphical Union,  No.  90,'  and  they,  the  said  Mullen,  Jones,  Lewis, 
Healy,  and  Schonberger,  and  all  the  other  members  of  the  said 
trades  union  or  labor  association  called  the  *  Knights  of  Labor/ 
would  do  all  in  their  power  to  break  up  and  destroy  the  business 
of  the  said  H.  J.  Myers,  W.  F.  Seymore,  Luke  Harvey,  G.  A. 
Lathrop,  and  their  said  mercantile  firms  as  above  named,  and 
many  other  persons  to  the  grand  jurors  unknown,  who  had  there- 
tofore been  customers  of  the  said  Baughman  Brothers;  and,  by 
and  through  said  threats,  they,  the  said  Crump,  Wilde,  Shelton, 
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Mullen,  Lewis,  Healy,  Jones,  and  Schonberger,  and  all  the  other 
members  of  the  said  trades  union  or  association  called  'Richmond 
Typographical  Union,  No.  90,'  and  all  the  other  members  of  the 
said  trades  union  or  labor  association  called  the  '  Knights  of  Labor, ' 
did  then  and  there,  by  reason  of  said  threats,  drive  off,  hinder,  de- 
ter, and  prevent  the  said  H.  J.  Myers,  W.  F.  Seymore,  Luke  Har- 
vey, G.  A.  Lathrop,  and  their  said  mercantile  firms,  as  above 
named,  and  many  other  persons  to  the  grand  jurors  unknown,  who 
had  theretofore  been  customers  of  the  said  Baughman  Brothers, 
from  buying  anything  from,  or  from  dealing  with  in  any  way,  or 
from  employing  as  printers,  the  said  firm  or  partnership  of  G.  H. 
Baughman,  E.  A.  Baughman,  and  C.  C.  Baughman,  doing  business 
as  Baughman  Brothers,  as  aforesaid ;  and  they  did  then  and  there, 
by  their  said  unlawful,  malicious,  wicked,  and  corrupt  threats,  and 
by  their  said  unlawful  acts  as  hereinbefore  set  forth,  do  a  serious 
injury  to  the  business  of  the  said  Baughman  Brothers,  against  the 
peace  and  dignity  of  the  commonwealth  of  Virginia. " 

Form  No.  8. — Indictment  for  conspiracy  to  boycott  manufacturer 
by  preventing  workmen  from  working  for  him  by  violence,  threats 
and  intimidation. 

"Be  it  remembered  that  at  the  county  court  begun  and  holden 
at  St.  Johnsbury  within  and  for  said  county  of  Caledonia  on  the 
first  Tuesday  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-five,  the  grand  jurors  within  and  for  the  body 
of  the  county  of  Caledonia,  aforesaid,  now  here  in  court  duly  im- 
paneled and  sworn,  upon  their  oaths  present  that  James  D.  Grant, 
Charles  C.  Stewart,  Orrin  E.  Clay,  John  McGeough,  Edward 
0  'Toole,  and  Lewis  Hill,  all  of  Ryegate,  in  the  county  of  Caledonia, 
with  divers  evil-disposed  persons  to  the  said  grand  jurors  unknown, 
on  the  thirteenth  day  of  April,  A.  D.  1885,  at  Ryegate,  in  the  county 
of  Caledonia,  did  unlawfully  combine,  conspire,  confederate,  and 
agree  together  to  prevent,  hinder,  and  deter,  by  violence,  threats, 
and  intimidations,  the  Ryegate  Granite- Works,  a  corporation  then 
and  there  being  and  existing  by  laws,  from  retaining  and  taking 
into  its  employment  Jomes  O'Rourke,  "William  Goodfellow,  and 
other  persons  to  the  said  grand  jurors  unknown,  then  and  there 
being  as  laborers  in  the  labor  and  occupation  of  granite  cutting,  to 

7  Crump  v  Com.,  84  Va.  927,  6  8.  E.  620,  10  Am.  St.  Eep.  695. 
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the  great  damage  of  the  said  Ryegate  Granite-Works,  and  the  said 
James  O'Rourke  and  William  Goodfellow  and  others,  and  to  the 
evil  example  of  all  men,  and  against  the  peace  and  dignity  of  the 
state. 

"And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  fur- 
ther present  that  the  said  James  D.  Grant,  Charles  C.  Stewart, 
Orrin  E.  Clay,  John  McGeough,  Edward  OToole,  and  Lewis  Hill, 
all  of  Ryegate,  in  the  county  of  Caledonia,  with  other  evil-disposed 
persons  to  the  said  grand  jurors  unknown,  at  Ryegate  aforesaid, 
on  the  thirteenth  day  of  April,  A.  D.  1885,  maliciously  intended  to 
control,  injure,  terrify,  and  impoverish  the  Ryegate  Granite- Works, 
a  corporation  then  and  there  being  and  existing  by  law,  and  by 
violence,  threats,  and  intimidation  to  force  and  compel  said  cor- 
poration to  conform  to  the  rules,  regulations,  by-laws,  and  decrees 
of  a  branch  of  the  National  Stone-Cutters'  Union,  an  organization 
then  and  there  existing,  and  to  deprive  said  corporation  of  all  the 
workmen  and  laborers  then  and  there  by  it  employed  in  its  works 
and  shops  there  situated,  unlawfully  did  conspire,  combine,  con- 
federate, and  agree  to  terrify,  frighten,  alarm,  intimidate,  and 
drive  away  by  threats  and  intimidations,  James  0  'Rourke,  Hugh  J. 
O  'Rourke,  William  Goodfellow,  and  others  to  the  said  grand  jurors 
unknown,  who  were  then  and  there  workmen  and  laborers  of  the 
said  Ryegate  Granite-Works,  to  the  evil  example  of  all  men,  and 
against  the  peace  and  dignity  of  the  state. 

"And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  fur- 
ther present  that  the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin 
E.  Clay,  John  McGeough,  Edward  O'Toole,  and  Lewis  Hill,  being 
granite  cutters  by  occupation,  and  not  being  content  to  allow  other 
granite  cutters  to  pursue  their  avocation  and  employment  wherever 
they  wished,  and  upon  whatever  terms  might  be  agreed  upon  be- 
tween said  other  granite  cutters  and  their  employers,  but  contriving 
and  intending  to  destroy  the  effect  of  free  competition  in  the  price 
and  value  of  labor,  to  coerce  and  constrain  said  other  granite  cut- 
ters and  their  employers,  and  to  compel  said  other  granite  cutters  to 
desist  from  labor,  and  to  deprive  their  employers  thereof  of  all  their 
laborers  and  apprentices,  and  thereby  to  ruin  and  destroy  their 
business,  did  on  the  thirteenth  day  of  April,  A.  D.  1885,  at  Ryegate 
aforesaid,  with  force  and  arms,  combine,  conspire,  confederate,  and 
unlawfully  agree  together,  and  did  enter  into  an  organization  and 
compact  whereby  it  was,  among  other  things,  provided  that  none  of 
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the  parties  to  said  compact  and  organization  should  labor  or  cut 
granite  for  any  person  or  persons  or  corporation  whose  shop  or 
works  had  been,  by  the  parties  to  said  compact  and  organization, 
disapproved  of  and  adjured  to  be  'scab'  shops  or  works,  and  that  no 
other  granite  cutters  should  be  allowed  to  work  or  cut  granite  for 
or  in  such  'scab'  shops  or  works,  and  that  all  other  granite  cutters 
in  this  country  should  be  notified  that  the  shops  or  works  so  ad- 
judged to  be  'scab'  were  'scab,'  and  that  work  therein  by  granite 
cutters  was  forbidden  by  said  organization,  and  that  all  granite 
cutters  who  disregarded  such  prohibition,  and  worked  or  cut  granite 
in  such  'scab'  shop  or  works,  should  be  called  'scabis,"  and 
their  names  should  be  published  as  'scabs'  in  a  certain  newspaper 
called  the  Granite  Cutters'  Journal,  a  newspaper  of  wide  circula- 
tion among  granite  cutters  in  this  country,  and  that  all  granite  cut- 
ters in  this  country  should  thereby  be  notified  not  to  associate  or 
work  in  the  same  shop  with  any  of  the  parties  so  published  as 
'scabs.'  And  the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin 
E.  Clay,  John  McGeough,  Edward  O'Toole,  and  Lewis  Hill,  in  pur- 
suance of  the  said  unlawful  conspiracy,  combination,  and  compact, 
with  the  intent  to  prevent  the  prosecution  of  work  in  the  shops  and 
works  of  said  Ryegate  Granite- Works  next  hereinafter  mentioned, 
did  then  and  there  threaten  and  say  to  James  O'Rourke,  Hugh  J. 
0  'Rourke,  William  Goodf ellow,  and  others  who  were  then  and  there 
laborers,  workmen,  and  apprentices  as  granite  cutters  in  the  shops 
and  works  there  situate,  of  the  Ryegate  Granite- Works,  a  corpora- 
tion then  and  there  being  and  existing  by  law,  and  there  carrying 
on  the  business  of  cutting  granite  and  manufacturing  granite  work, 
that  said  shops  and  works  of  the  said  Ryegate  Granite-Works  were 
'scab'  shops  and  'scab'  works,  and  that  no  granite  cutters  were  al- 
lowed to  work  therein,  and  that  the  said  James  0  'Rourke,  Hugh  J. 
O'Rourke,  William  Goodf  ellow,  and  others  would  be  'scabs'  if  they 
worked  in  said  last-named  shops  or  works,  and  that  their  names 
would  be  published  as  'scabs'  in  said  Granite  Cutters'  Journal  if 
they  worked  in  said  last-named  shops  or  works,  and  that  they  would 
be  disgraced  in  the  eyes  of  all  granite  cutters,  and  would  be  avoided 
and  shunned  by  all  granite  cutters,  and  that  all  other  granite  cut- 
ters would  refuse  to  work  or  associate  with  them  if  they  worked 
in  said  last-named  shops  or  works,  and  were  published  as  'scabs'  as 
aforesaid;  and  by  means  of  the  said  sayings  and  threats  the  said 
James  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay,  John  Me- 


Form  No.  8  APPENDIX.  499 

Geough,  Edward  O'Toole,  and  Lewis  Hill  did  then  and  there  af- 
fright, drive  away,  and  prevent  the  said  James  0  'Rourke,  Hugh  J. 
0 'Rourke,  William  Goodfellow,  and  others  from  accepting,  under- 
taking, and  prosecuting  their  said  employment  in  said  shops  and 
works  of  the  said  Ryegate  Granite-Works,  with  the  intent  of  them, 
the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay,  John 
McGeough,  Edward  0  'Toole,  and  Lewis  Hill  last  aforesaid. 

' '  And  so  the  said  grand  jurors  say,  on  their  oath  aforesaid,  that 
the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay,  John 
McGeough,  Edward  0  'Toole,  and  Lewis  Hill  did  then  and  there  in 
manner  aforesaid,  by  threats,  intimidation,  and  the  unlawful  and 
grievous  conspiracy  aforesaid,  carried  into  execution  as  aforesaid, 
affright,  drive  away,  and  prevent  the  said  James  0 'Rourke,  Hugh 
J.  0 'Rourke,  William  Goodfellow,  and  others  from  accepting,  un- 
dertaking, and  prosecuting  the  employment  and  work  of  stone- 
cutting  in  said  shops  and  works  of  said  Ryegate  Granite-Works, 
with  the  unlawful  intent  of  them,  the  said  James  D.  Grant,  Charles 
C.  Stewart,  Orrin  E.  Clay,  John  McGeough,  Edward  O'Toole,  and 
Lewis  Hill  thereby  to  prevent  the  prosecution  of  work  in  said  Rye- 
gate  Granite-Works,  said  shops  and  works,  contrary  to  the  form  and 
effect  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

"And  the  said  grand  jurors,  upon  their  oath  aforesaid,  further 
present  that  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E. 
Clay,  John  McGeough,  Edward  O  'Toole,  and  Lewis  Hill,  all  of  Rye- 
gate  aforesaid,  with  the  unlawful  intent  and  purpose  to  prevent  the 
prosecution  of  work  which  was  then  and  there  carried  on  by  the 
Ryegate  Granite-Works,  a  corporation  then  and  there  existing  un- 
der the  laws  of  the  state  of  Vermont,  in  the  manufactory  of  the 
Ryegate  Granite-Works  aforesaid,  then  and  there  situate,  did  then 
and  there  threaten  the  said  James  0 'Rourke,  Hugh  J.  0 'Rourke, 
William  Goodfellow,  and  others  to  the  said  grand  jurors  unknown, 
who  were  then  and  there  at  work  in  said  manufactory,  that  they,  the 
said  James  0  'Rourke,  Hugh  J.  0  'Rourke,  William  Goodfellow,  and 
others,  would  be  '  scabs, '  and  be  called  and  advertised  as  '  scabs, '  and 
that  they, the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay, 
John  McGeough,  Edward  O'Toole,  and  Lewis  Hill  would  cause  the 
names  of  the  said  James  0 'Rourke,  Hugh  J.  0 'Rourke,  William 
Goodfellow,  and  others  to  be  published  in  the  '  scab '  list  in  the  Gran- 
ite Cutters'  Journal,  a  paper  of  wide  and  extended  circulation 
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among  granite  cutters  in  the  United  States,  if  they,  the  said  James 
0  'Rourke,  Hugh  J.  O  'Rourke,  William  Goodfellow,  and  others  con- 
tinued in  the  said  manufactory,  and  the  said  term  'scab,'  as  so 
threatened  to  be  used  by  said  James  D.  Grant,  Charles  C.  Stewart, 
Orrin  E.  Clay,  John  McGeough,  Edward  O'Toole,  and  Lewis  Hill, 
is  an  opprobrious  and  disgraceful  epithet,  the  use  of  which,  in  the 
manner  threatened  by  the  said  James  D.  Grant,  Charles  C.  Stewart, 
Orrin  E.  Clay,  John  McGeough,  Edward  O'Toole,  and  Lewis  Hill, 
would  have  the  effect  to  disgrace  the  said  James  0  'Rourke,  Hugh  J. 
O 'Rourke,  William  Goodfellow,  and  others,  and  make  it  difficult 
and  impossible  for  them  to  get  employment  in  their  said  employment 
of  cutting  stone  in  places  where  work  of  that  character  was  wanted, 
and  the  effect  of  using  the  said  term  'scab,'  in  the  manner  threat- 
ened was  well  known  both  to  the  said  James  D.  Grant,  Charles  C. 
Stewart,  Orrin  E.  Clay,  John  McGeough,  Edward  O'Toole,  and 
Lewis  Hill,  and  also  to  the  said  James  0  'Rourke,  Hugh  J.  0  'Rourke, 
William  Goodfellow,  and  others,  if  they,  the  said  James  0 'Rourke, 
Hugh  J.  0  'Rourke,  William  Goodfellow,  and  others  continued  work 
in  said  manufactory,  and  by  said  threats,  then  and  there  made,  they, 
the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay,  John 
McGeough,  Edward  O'Toole,  and  Lewis  Hill  did  then  and  there, 
at  Ryegate,  aforesaid,  unlawfully  affright,  drive  away,  and  prevent 
the  said  James  0 'Rourke,  Hugh  J.  0 'Rourke,  William  Goodfellow, 
and  others  from  prosecuting  said  employment  in  said  manufactory, 
contrary  to  the  form  and  effect  of  the  statute  in  such  case, made 
and  provided,  and  against  the  peace  and  dignity  of  the  state." 

Form  No.  9. — Indictment  for  conspiracy  to  procure  discharge  of 
workman  from  employment,  and  prevent  him  from  working  at  his 
trade  by  violence,  intimidation,  threats,  etc.,  directed  against  his 
employer  and  possible  employers. 

First  count:  "That  Josiah  B.  Dyer  and  Thomas  Quinlan,  of 
Barre,  in  the  county  of  Washington,  and  Frank  Morrill,  Patrick 
Morrison,  Peter  Hernon,  E.  D.  Sherburne,  H.  P.  Sylvester,  Thomas 
Hocking,  and  Alex.  Cruickshank,  of  Montpelier,  in  the  county  of 
Washington,  with  divers  evil-disposed  persons,  to  the  state's  attor- 
ney unknown,  on  the  22nd  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty -nine,  at  Montpelier,  in 

8  State  v  Stewart,  59  Vt.  273,  59  Am.  Rep.  710,  9  Atl.  559. 
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the  county  of  Washington,  did  unlawfully  combine,  conspire,  con- 
federate, and  agree  together  to  prevent,  hinder,  and  deter,  by  vio- 
lence, threats,  and  intimidation,  one  Jacob  McClure,  then  and  there 
being  a  stonecutter  by  trade  and  occupation,  in  the  employment  of 
the  Wetmore  &  Morse  Granite  Company,  of  Montpelier  aforesaid,  a 
corporation  then  and  there  being  and  existing  by  law,  from  obtain- 
ing work  or  employment,  or  continuing  in  his  said  work  and  em- 
ployment, at  his  said  trade  or  occupation,  in  the  said  shops  of  the 
said  Wetmore  &  Morse  Granite  Company,  of  Montpelier  aforesaid, 
or  in  any  other  shops  or  works  for  the  cutting  or  manufacture  of 
granite  work,  with  the  malicious  and  unlawful  intent  of  them,  the 
said  Josiah  B.  Dyer,  Thomas  Quinlan,  Frank  Morrill,  Patrick  Mor- 
rison, Peter  Hernon,  E.  D.  Sherbourne,  H.  P.  Sylvester,  Thomas 
Hocking,  and  Alex.  Cruickshank  by  said  violence,  threats,  and  in- 
timidation, to  prevent  the  said  Jacob  McClure  from  obtaining  work 
or  employment  at  his  said  trade  and  occupation  in  the  shops  and 
works  of  the  said  Wetmore  &  Morse  Granite  Company,  of  Mont- 
pelier aforesaid,  or  in  any  other  shops  or  works  for  the  cutting  or 
manufacture  of  granite  work."  Second  count:  "That  Josiah  B. 
Dyer,  Thomas  Quinlan,  of  Barre,  in  the  county  of  Washington,  and 
Frank  Morrill,  Patrick  Morrison,  Peter  Hernon,  E.  D.  Sherburne, 
H.  P.  Sylvester,  Thomas  Hocking,  and  Alex.  Cruickshank,  of  Mont- 
pelier, in  the  county  of  Washington,  on  the  22nd  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
nine,  at  Montpelier,  in  the  county  of  Washington,  being  granite 
cutters  by  occupation,  not  being  content  to  allow  other  granite  cut- 
ters to  pursue  their  avocations  and  employment  wherever  they  wish- 
ed, and  on  whatever  terms  might  be  agreed  upon  between  said  other 
granite  cutters  and  their  employers,  but  contriving  and  unjustly 
and  unlawfully  intending  to  destroy  the  effect  of  free  competition 
in  the  price  and  value  of  labor,  to  coerce  and  constrain  said  other 
granite  cutters,  and  to  compel  said  other  granite  cutters  to  join  and 
become  members  of  a  branch  of  the  National  Stonecutters'  Union, 
an  organization  then  and  there  organized  and  existing  at  Montpelier 
aforesaid,  and  to  prevent  said  other  granite  cutters  from  obtaining 
work  at  their  said  trade  and  occupation,  did  on  the  22nd  day  of 
November,  A.  D.  1889,  at  Montpelier  aforesaid,  with  force  and  arms, 
combine,  conspire,  confederate,  and  unlawfully  agree  together,  and 
did  enter  into  an  organization  and  compact  whereby  it  was,  among 
other  things,  provided,  that  no  person  or  persons  not  members  of 
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the  said  branch  of  the  said  stonecutters'  union  should  be  allowed  to 
work  in  the  shops  of  the  Wetmore  &  Morse  Granite  Company,  of 
Montpelier  aforesaid,  or  in  any  other  shop  or  works  for  the  cutting 
of  granite  or  manufacturing  of  granite  work.  And  the  said  Josiah 
B.  Dyer,  Thomas  Quinlan,  Frank  Merrill,  Patrick  Morrison,  Peter 
Hernon,  E.  D.  Sherbourne,  H.  P.  Sylvester,  Thomas  Hocking,  and 
Alex.  Cruickshank,  in  the  pursuance  of  the  said  unlawful  conspiracy, 
combination,  and  compact,  with  the  intent  by  violence,  threats,  and 
intimidation  to  prevent  one  Jacob  McClure,  then  and  there  being  a 
stonecutter  by  trade  and  occupation,  from  obtaining  or  continuing 
work  at  his  occupation  of  granite  cutting  in  the  said  shops  or  works 
of  the  said  Wetmore  &  Morse  Granite  Company,  of  Montpelier 
aforesaid,  or  in  any  other  shops  or  works  for  the  cutting  of  granite, 
did  then  and  there  threaten  and  say  to  Jacob  McClure,  who  was  then 
and  there  a  laborer  and  workman  as  a  granite  cutter  in  the  shops 
and  works  of  the  said  Wetmore  &  Morse  Granite  Company,  of  Mont- 
pelier aforesaid  that  if  he,  the  said  Jacob  McClure,  did  not  join 
and  become  a  member  of  a  branch  of  the  National  Stonecutters' 
Union,  then  and  there  organized  and  existing  at  said  Montpelier, 
that  they,  the  said  Josiah  B.  Dyer,  Thomas  Quinlan,  Frank  Morrill, 
Patrick  Morrison,  Peter  Hernon,  E.  D.  Sherbourne,  H.  P.  Sylvester, 
Thomas  Hocking,  and  Alex.  Cruickshank,  and  others  unknown  to 
the  state's  attorney,  would  organize  a  strike  against  the  said  Jacob 
McClure  in  the  shops  and  works  of  the  said  Wetmore  &  Morse 
Granite  Company,  of  Montpelier  aforesaid,  and  would  prevent  him, 
the  said  Jacob  McClure,  from  obtaining  work  at  his  said  trade  of 
stonecutting  in  said  shops  of  the  said  Wetmore  &  Morse  Granite 
Company,  of  Montpelier  aforesaid,  or  in  any  other  shops  or  works 
where  granite  cutting  or  manufacturing  was  carried  on.  And  the 
said  Jacob  McClure  refusing  then  and  there  to  become  a  member 
of  the  said  branch  of  the  National  Stonecutters'  Union,  the  said 
Josiah  B.  Dyer,  Thomas  Quinlan,  Frank  Morrill,  Patrick  Morrison, 
Peter  Hernon,  E.  D.  Sherbourne,  H.  P.  Sylvester,  Thomas  Hocking, 
and  Alex.  Cruickshank  did  then  and  there  threaten  and  say  to  the 
said  Wetmore  &  Morse  Granite  Company,  of  Montpelier  aforesaid, 
that  unless  the  said  Jacob  McClure  was  turned  away  from  his  em- 
ployment as  a  granite  cutter  in  the  said  shops  and  works  of  the  said 
Wetmore  &  Morse  Granite  Company,  of  Montpelier  aforesaid,  they, 
the  said  Josiah  B.  Dyer,  Thomas  Quinlan,  Frank  Morrill,  Patrick 
Morrison,  Peter  Hernon,  E.  D.  Sherbourne,  H.  P.  Sylvester,  Thomas 
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Hocking,  and  Alex.  Cruickshank,  would  organize  a  strike  against 
the  said  Jacob  McClure,  and  would  prevent  the  said  Wetmore  & 
Morse  Granite  Company,  of  Montpelier  aforesaid,  from  obtaining 
or  employing  any  workmen  or  laborers  in  their  said  shops  or  works. 
And  by  means  of  said  sayings  and  threats  the  said  Josiah  B.  Dyer, 
Thomas  Quinlan,  Frank  Merrill,  Patrick  Morrison,  Peter  Hernon, 
E.  D.  Sherbourne,  H.  P.  Sylvester,  Thomas  Hocking,  and  Alex. 
Cruickshank  did  then  and  there  affright,  drive  away,  and  prevent 
the  said  Jacob  McClure  from  obtaining  and  continuing  his  employ- 
ment and  labor  in  the  said  shops  or  works  of  the  said  Wetmore  & 
Morse  Granite  Company,  of  Montpelier  aforesaid.  And  so  the  said 
state 's  attorney,  on  his  oath  aforesaid,  says  that  the  said  Josiah  B. 
Dyer,  Thomas  Quinlan,  Frank  Merrill,  Patrick  Morrison,  Peter 
Hernon,  E.  D.  Sherburne,  H.  P.  Sylvester,  Thomas  Hocking,  and 
Alex.  Cruickshank  did  then  and  there,  in  manner  aforesaid,  by 
threats,  intimidation,  and  the  unlawful  and  grievous  conspiracy 
aforesaid,  carried  into  execution  as  aforesaid,  prevent  the  said  Jacob 
McClure  from  obtaining  and  prosecuting  his  said  employment  and 
work  of  stonecutting  in  the  said  shops  and  works  of  the  said  Wet- 
more  &  Morse  Granite  Company,  of  Montpelier  aforesaid,  or  in  any 
other  shop  or  works  for  the  manufacture  or  cutting  of  granite." 

Form  No.  10. — Declaration  in  action  to  recover  damages  for  pro- 
curing plaintiff's  discharge  from  employment  and  preventing  his 
obtaining  employment  by  threats,  persuasion,  etc. 

In  a  plea  of  the  case,  for  that  the  plaintiff  on  the  last  day  of 
May,  A.  D.  1895,  and  for  twenty-two  years  prior  to  that  time, 
had  been  at  work  for  and  employed  by  the  Mount  Waldo  Granite 
Company,  a  corporation  duly  existing  according  to  law  and  having 
an  established  place  of  business  at  said  Frankfort,  in  the  business 
of  cutting  stone  for  said  Mount  Waldo  Granite  Company,  and  was 
making  large  profits  out  of  said  employment  as  a  stone  cutter,  work- 
ing by  the  piece,  cutting  stone  for  said  company,  to  wit,  making  the 
sum  of  two  dollars  and  seventy  cents  per  day;  and  the  plaintiff 
alleges  that  he  would  have  continued  to  work  for  said  Mount  Waldo 
Granite  Company  in  the  business  of  stone  cutting,  making  large 
profits  as  aforesaid,  in  his  said  employment  as  a  stone  cutter  for 
said  Mount  Waldo  Granite  Company,  from  the  last  day  of  May, 

9  State  v  Dyer,  67  Vt.  690,  32  Atl.  8. 
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A.  D.  1895,  to  the  twenty-sixth  day  of  November,  A.  D.  1895,  but 
for  the  wrongful  acts,  inducements,  threats,  persuasions  and  griev- 
ances committed  by  said  defendants  against  the  said  plaintiff  as 
hereinafter  set  forth.  And  the  plaintiff  avers  that  the  said  defend- 
ants, on  the  said  last  day  of  May,  A.  D.  1895,  and  at  divers  times 
thereafter  until  the  date  of  the  plaintiff's  writ,  with  divers  other 
persons  whose  names  are  unknown  to  the  plaintiff,  all  as  members 
of  the  Mt.  Waldo  branch  of  the  Granite  Cutters'  National  Union, 
did  unlawfully  and  without  justifiable  cause,  molest,  obstruct  and 
hinder  the  plaintiff  from  carrying  on  said  trade,  occupation  or  busi- 
ness as  a  stone  cutter  for  the  said  Mount  Waldo  Granite  Company, 
and  wrongfully,  unlawfully,  and  unjustly  had  him  discharged  with- 
out any  justifiable  cause  from  the  employment  of  the  said  Mount 
Waldo  Granite  Company  by  wilfully  threatening,  persuading,  in- 
ducing and  by  other  overt  acts,  compelling  the  said  Mount  Waldo 
Granite  Company,  against  its  will  and  without  any  desire  on  its 
part  so  to  do,  to  discharge  the  said  plaintiff  from  its  employ  for  the 
sole  reason  that  the  plaintiff  would  not  become  a  member  in  the 
order  of  the  Mount  Waldo  Branch  of  the  Granite  Cutters'  National 
Union ;  whereby  and  by  reason  of  the  unlawful  acts,  threats,  induce-- 
ments  and  persuasions  of  the  said  defendants  and  divers  other  per- 
sons to  the  plaintiff  unknown,  acting  as  members  of  said  Mount 
Waldo  Branch  of  the  Granite  Cutters'  National  Union,  the  said 
plaintiff  lost  his  said  employment  and  the  compensation  which  he 
would  have  received  therefor  as  aforesaid,  to  wit,  the  sum  of  two 
dollars  and  seventy  cents  per  day  from  said  last  day  of  May,  A.  D. 
1895,  amounting  to  the  sum  of  four  hundred  and  twenty-three  dol- 
lars and  ninety  cents,  all  of  which  injury  the  plaintiff  has  suffered 
through  the  wrongful  acts,  inducements,  persuasions  and  threats 
of  the  said  defendants  and  divers  other  persons  whose  names  are 
unknown  to  the  plaintiff,  acting  as  members  of  the  Mount  Waldo 
Branch  of  the  Granite  Cutters'  National  Union,  and  through  no 
fault  of  his  and  through  no  fault  of  the  said  Mount  Waldo  Granite 
Company,  but  solely  through  the  unlawful  acts,  persuasions,  threats, 
inducements,  molestations  and  hindrances  of  the  said  defendants  as 
aforesaid,  whereby  and  by  reason  of  which  the  said  plaintiff  lost  his 
employment  as  aforesaid,  and  all  the  advantages  and  profits  that  he 
would  otherwise  have  made  and  received  from  the  service  and  em- 
ployment in  which  he  was.  And  the  plaintiff  alleges  that  from  the 
said  last  day  of  May,  A.  D.  1895,  to  the  said  twenty-sixth  day  of 
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November,  A.  D.  1895,  he  has  been  unable  to  procure  work  as  a 
stone  cutter  from  the  Mount  Waldo  Granite  Company,  although 
said  Mount  Waldo  Granite  Company  has  ever  been  ready  and 
willing  to  employ  him  were  it  not  for  the  aforesaid  acts,  induce- 
ments, persuasions,-  threats,  molestations,  and  hindrances  of  the  said 
defendants ;  whereby  and  by  reason  of  which  said  plaintiff  has  been 
greatly  damaged  by  the  wrongful  acts  of  the  said  defendants,  all  of 
which  is  to  the  damage  of  the  plaintiff,  as  he  says,  in  the  sum  of  one 
thousand  dollars.10 

Form  No.  11. — Complaint  based  on  Section  1  of  Sherman  Anti- 
trust Act  to  recover  threefold  damages  for  violation  of  act  by  boy- 
cott. 

The  complaint  alleged  that  the  defendants  were  residents  of  the 
district  of  Connecticut  and  that  complainants  resided  in  Danbury, 
in  that  district,  were  co-partners,  and  located  and  doing  business  as 
manufacturers  and  sellers  of  hats  there ;  that  they  had  ' '  a  factory 
for  the  making  of  hats,  for  sale  by  them  in  the  various  states  of  the 
Union,  and  have  for  many  years  employed,  at  said  factory,  a  large 
number  of  men  in  the  manufacture  and  sale  of  said  hats,  and  have 
invested  in  that  branch  of  their  business  a  large  amount  of  capital, 
and,  in  their  business  of  selling  the  product  of  their  factory  and 
filling  orders  for  said  hats,  have  built  up  and  established  a  large 
interstate  trade,  employing  more  than  two  hundred  and  thirty  (230) 
persons  in  making  and  annually  selling  hats  of  a  value  exceeding 
four  hundred  thousand  ($400,000)  dollars. 

' '  4.  The  plaintiffs  deeming  it  their  right  to  manage  and  con- 
duct their  business  without  interference  from  individuals  or  asso- 
ciations not  connected  therewith,  have  for  many  years  maintained 
the  policy  of  refusing  to  suffer  or  permit  any  person  or  organization 
to  direct  or  control  their  said  business,  and,  in  consequence  of  said 
policy,  have  conducted  their  said  business  upon  the  broad  and  pa- 
triotic principle  of  not  discriminating  against  any  person  seeking 
employment  because  of  his  being  or  not  being  connected  with  any 
labor  or  other  organization,  and  have  refused  to  enter  into  agree- 
ment with  any  person  or  organization  whereby  the  rights  and  priv- 
ileges, either  of  themselves  or  any  employee,  would  be  jeopardized, 
surrendered  to,  or  controlled  by,  said  person  or  organization,  and 

10  Perkins  v  Pendleton,  90  Me.  166,  38  Atl.  96,  60  Am.  St.  Eep.  252. 
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have  believed  said  policy,  which  was  and  is  well  known  to  the  de- 
fendants, to  be  absolutely  necessary  to  the  successful  conduct  of 
their  said  business  and  the  welfare  of  their  employees. 

"5.  The  plaintiffs,  for  many  years,  have  been  and  are  now,  en- 
gaged in  trade  and  commerce  among  the  several  states  of  the  Union 
in  selling  and  shipping  almost  the  whole  of  the  product  of  their  said 
factory  by  common  carriers,  from  said  Danbury  to  wholesale  dealers 
residing  and  doing  business  in  each  of  the  states  of  Maine,  Mass- 
achusetts, Rhode  Island,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  Ohio,  Illinois,  Michigan,  Wisconsin,  Missouri, 
Nebraska,  Arkansas,  California,  and  other  states,  to  the  amount  of 
many  hundreds  of  thousands  of  dollars,  and  in  sending  agents  with 
samples  from  said  Danbury  into  and  through  each  of  said  states  to 
visit  said  wholesale  dealers  at  their  places  of  business  in  said  several 
states,  and  solicit  and  procure  from  them  orders  for  said  hats,  to  be 
filled  by  hats  to  be  shipped  from  their  said  factory  at  said  Danbury, 
by  common  carriers,  to  said  wholesale  dealers,  to  be  by  them  paid 
for  after  the  delivery  thereof  at  their  several  places  of  business. 

"6.  On  July  25, 1902,  the  amount  of  capital  invested  by  the  plain- 
tiffs in  said  business  of  making  and  selling  hats  approximated 
$130,000,  and  the  value  of  the  hats  annually  sold  and  shipped  by 
them  in  previous  years,  to  said  dealers  in  states  other  than  Connecti- 
cut, exceeded  $400,000,  while  the  value  of  hats  sold  by  them  in  the 
state  of  Connecticut  did  not  exceed  $10,000. 

1 '  7  On  July  25,  1902,  the  plaintiffs  had  made  preparations  to  do 
a  large  and  profitable  business  with  said  wholesale  dealers  in  other 
states,  and  the  conditions  of  their  business  was  such  as  to  warrant 
the  full  belief  that  the  ensuing  year  would  be  the  most  successful  in 
their  experience.  Their  factory  was  then  running  to  its  full  capac- 
ity in  filling  a  large  number  of  orders  from  such  wholesale  dealers 
in  other  states.  They  were  then  employing  about  160  men  in  the 
making  and  finishing  departments,  a  large  number  in  the  trimming 
and  other  departments,  whose  work  was  dependent  upon  the  pre- 
vious work  of  the  makers  and  finishers,  and  they  then  had  about  150 
dozens  of  hats  in  process  of  manufacture,  and  in  such  condition  as 
to  be  perishable  and  ruined  if  work  was  stopped  upon  them. 

' '  8.  The  plaintiffs  then  were  and  now  are  almost  wholly  depend- 
ent upon  the  sale  and  shipments  of  hats  as  aforesaid,  to  said  dealers 
in  states  other  than  Connecticut,  to  keep  their  said  factory  running 
and  to  dispose  of  its  product  and  their  capital  in  said  business  pro- 
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fitably  employed,  and  the  restraint,  curtailment,  and  destruction  of 
their  said  trade  and  commerce  with  their  said  customers  in  said 
states  other  than  Connecticut,  by  the  combination,  conspiracy,  and 
acts  of  the  defendants,  as  hereinafter  set  forth,  have  been  and  now 
are  of  serious  damage  to  the  property  and  business  of  the  plaintiffs, 
as  hereinafter  set  forth. 

"9.  The  individual  defendants,  named  in  this  writ,  are  all  mem- 
bers of  a  combination  or  association  of  persons,  styling  themselves 
the  United  Hatters  of  North  America,  and  said  combination  includes 
more  than  9,000  persons,  residing  in  the  several  states  of  Mass- 
achusetts, Connecticut,  New  York,  New  Jersey,  Pennsylvania,  In- 
diana, Illinois,  Missouri,  California,  and  the  Province  of  Ontario  in 
the  Dominion  of  Canada.  The  said  combination  is  subdivided  into 
20  sub-combinations,  each  of  which  is  by  themselves  styled  a  local 
union  of  the  United  Hatters  of  North  America.  Six  of  said  sub- 
combinations  are  in  the  state  of  Connecticut,  and  known  as  local 
Unions  1  and  2,  10  and  11,  and  15  and  16  of  the  United  Hatters 
of  North  America,  and  have  an  aggregate  membership  of  more  than 
3,000  persons  residing  in  the  state  of  Connecticut. 

"10.  Said  combination  of  persons,  collectively  known  as  the 
United  Hatters  of  North  America,  owns,  controls,  edits,  publishes, 
and  issues  a  paper  styled  the  Journal  of  the  United  Hatters  of 
North  America,  in  which  are  published  reports  of  many  of  the  acts 
of  its  agents,  hereinafter  mentioned,  which  circulates  widely  among 
its  members  and  the  public,  and  which  affords  a  ready,  convenient, 
powerful,  and  effective  vehicle  for  the  dissemination  of  information 
to  its  members  and  the  public  as  to  boycotts  declared  and  pushed 
by  them,  and  of  the  acts  and  measures  of  its  members  and  agents 
for  carrying  such  boycotts  into  effect,  and  was  so  used  by  them  in 
connection  with  the  acts  of  the  defendants  hereinafter  set  forth. 

"11.  Said  combination  owns  and  absolutely  controls  the  use  of  a 
certain  label  or  distinguishing  mark,  which  it  styles  the  Union 
Label  of  the  United  Hatters  of  North  America,  which  mark,  when 
so  used  by  them,  affords  to  them  a  ready,  convenient,  and  effective 
instrument  and  means  of  boycotting  the  hats  of  any  manufacturer 
against  whom  they  may  desire  to  use  it  for  that  purpose. 

'12.  The  defendants  in  this  suit  are  also  all  members  of  a  com- 
bination or  association  of  persons  calling  themselves  and  known  as 
the  American  Federation  of  Labor,  which  includes  more  than 
1,400,000  members  residing  in  the  several  states  and  territories  of 
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the  Union,  and  in  the  Dominion  of  Canada,  and  in  all  the  places  in 
the  several  states  where  the  wholesale  dealers  in  hats,  hereinbefore 
mentioned,  and  their  customers,  reside  and  do  business.  Said 
combination  is  subdivided  in  subordinate  groups,  or  combinations, 
comprising  110  national  and  international  unions  and  combina- 
tions, of  which  the  said  combination  of  persons  styling  themselves 
the  United  Hatters  of  North  America  is  one,  composed  of  12,000 
local  unions,  28  state  federations  or  combinations,  more  than  500 
central  labor  unions  or  combinations,  and  more  than  2,000  local 
unions  or  combinations,  which  are  not  included  in  the  above-men- 
tioned national  and  international  combinations. 

"13.  Said  combination  of  persons  collectively  known  as  the 
American  Federation  of  Labor  owns,  controls,  edits,  publishes,  and 
issues  a  paper  or  magazine  called  the  American  Federationist, 
which  it  declares  to  be  its  official  organ  and  mouthpiece,  which  has 
a  very  wide  circulation  among  its  members  and  others,  and  which 
affords  a  ready,  convenient,  powerful,  and  effective  vehicle  and  in- 
strument for  the  dissemination  of  information,  as  to  persons,  their 
products  and  manufactures,  boycotted  or  to  be  boycotted,  by  its 
members,  and  as  to  measures  adopted  and  statements  to  be  pub- 
lished, detrimental  to  such  persons  and  to  the  sale  of  their  manu- 
factures, and  for  boycotting  such  persons,  their  manufactures,  and 
said  paper  has  been  and  now  is  constantly  used,  printed  and  dis- 
tributed for  said  purposes  among  its  members  and  the  public,  and 
was  so  used  by  the  defendants  and  their  confederates  in  boycotting 
the  products  of  the  firm  of  F.  Berg  &  Company,  of  Orange,  New 
Jersey,  and  H.  H.  Roelofs  &  Company  of  Philadelphia,  Pennsyl- 
vania, hat  manufacturers,  to  their  very  great  injury,  and  until  the 
said  firms  successively  yielded  to  their  demands  in  pursuance  of 
the  general  scheme  of  the  defendant,  hereinafter  set  forth. 

"14.  The  persons  united  in  said  combination,  known  as  the 
American  Federation  of  Labor,  including  the  persons  in  said  sub- 
combination  known  as  the  United  Hatters  of  North  America,  con- 
stantly employ  more  than  1,000  agents  in  the  states  and  territories 
of  the  United  States,  to  push,  enforce,  and  carry  into  effect  all 
boycotts  declared  by  the  said  members,  including  those  in  aid  of 
the  combined  scheme,  purpose,  and  effort  hereinafter  stated,  to 
force  all  the  manufacturers  of  fur  hats  in  the  United  States,  in- 
cluding the  plaintiffs,  to  unionize  their  factories  by  restraining  and 
destroying  their  interstate  trade  and  commerce,  as  hereinafter 
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stated,  all  of  which  said  agents  act  under  the  immediate  supervision 
and  personal  direction  of  one  Samuel  Gompers,  who  is  chief  agent 
of  the  said  combination  of  persons  for  said  purpose,  and  of  each  of 
the  said  combinations,  and  the  said  agents  make  monthly  reports 
of  their  doings  in  pushing  and  enforcing,  and  causing  to  be  pushed 
and  enforced,  said  boycotts,  and  publish  the  same  monthly  in  said 
paper  known  as  the  American  Federationist,  of  which  he  is  the 
editor,  appointed  by  the  said  members,  which  said  paper,  in  con- 
nection with  said  statement  or  summary,  is  declared  to  be  the. 
authorized  and  official  mouthpiece  of  each  of  said  subcombinations, 
including  the  said  United  Hatters  of  North  America.  Said  state- 
ment is  declared  by  the  defendants  to  be  a  faithful  record  of  the 
doing  of  said  agents,  and  each  of  said  statements,  made  during  the 
period  covered  by  the  acts  of  the  defendants  against  the  plaintiffs 
herein  stated,  contains  the  announcement  to  the  members  of  said 
combination  and  the  public,  that  all  boycotts  declared  by  them 
are  being  by  them  and  their  agents  pushed,  enforced,  and  observed. 
"15.  Said  combination  of  persons  collectively  known  as  the 
American  Federation  of  Labor,  of  which  the  defendants  are  mem- 
bers, was,  by  the  defendants  and  their  other  members,  formed  for 
the  purpose,  among  others,  of  facilitating  the  declaration  and  suc- 
cessful maintenance  of  boycotts,  by  and  for  said  combination  of 
persons  known  as  the  United  Hatters  of  North  America,  acting 
through  the  said  Federation  of  Labor  and  its  other  component  parts 
or  members,  and  it  and  its  component  parts  have  frequently  de- 
clared boycotts,  at  the  request  of  the  defendants,  against  the  busi- 
ness and  product  of  various  hat  manufacturers,  and  have  vigorous- 
ly prosecuted  the  same  by  and  through  the  powerful  machinery  at 
their  command  as  aforesaid,  in  carrying  out  their  general  scheme 
herein  stated,  to  the  great  damage  and  loss  of  business  of  said 
manufacturers,  and  particularly  during  the  years  of  1901  and 
1902,  they  declared,  prosecuted,  and  waged,  at  the  request  of  the 
defendants  and  their  agents,  a  boycott  against  the  hats  made  by 
and  the  business  of  H.  H.  Eoelofs  &  Company,  of  Philadelphia, 
Pennsylvania,  until,  by  causing  them  great  damage  and  loss  of 
business,  they  coerced  them  into  yielding  to  the  demand  of  the  de- 
fendants and  their  agents,  that  the  said  factory  of  said  Roelofs  & 
Company  be  unionized,  as  termed  by  the  defendants,  and  into 
agreeing  to  employ,  and  employing  exclusively,  members  of  their 
said  combination  in  the  making  and  finishing  departments  of  said 
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factory,  and  in  large  measure  surrendering  to  the  defendants  and 
their  agents  the  control  of  said  factory  and  business,  all  of  which 
was  well  known  to  the  plaintiffs,  their  customers,  wholesale  dealers, 
and  the  public,  and  was,  by  the  defendants  and  their  agents,  wide- 
ly proclaimed  through  all  their  agencies  above  mentioned,  in  con- 
nection with  their  acts  against  the  plaintiffs,  as  herein  set  forth, 
for  the  purpose  of  intimidating  and  coercing  said  wholesale  dealers 
and  their  customers  from  buying  the  hats  of  the  plaintiffs,  by 
creating  in  their  minds  the  fear  that  the  defendants  would  invoke 
and  put  into  operation  against  them  all  said  powerful  means,  meas- 
ures, and  machinery,  if  they  should  handle  the  hats  of  the  plain- 
tiffs. 

"16.  The  defendants,  together  with  the  other  persons  united 
with  them  in  said  combination,  known  as  the  United  Hatters  of 
North  America,  have  been  for  many  years,  and  now  are,  engaged 
in  a  combined  scheme  and  effort  to  force  all  manufacturers  of  fur 
hats  in  the  United  States,  including  the  plaintiffs,  against  their  will 
and  their  previous  policy  of  carrying  on  their  business,  to  organize 
their  workmen  in  the  departments  of  making  and  finishing,  in 
each  of  their  factories,  into  an  organization,  to  be  part  and  parcel 
of  the  said  combination  known  as  the  United  Hatters  of  North 
America,  or,  as  the  defendants  and  their  confederates  term  it,  to 
unionize  their  shops,  with  the  intent  thereby  to  control  the  em- 
ployment of  labor  in  and  the  operation  of  said  factories,  and  to 
subject  the  same  to  the  direction  and  control  of  persons  other  than 
the  owners  of  the  same,  in  a  manner  extremely  onerous  and  dis- 
tasteful to  such  owners,  and  to  carry  out  such  scheme,  effort,  and 
purpose  by  restraining  and  destroying  the  interstate  trade  and 
commerce  of  such  manufacturers  by  means  of  intimidation  of  and 
threats  made  to  such  manufacturers  and  their  customers  in  the 
several  states,  of  boycotting  them,  their  product,  and  their  cus- 
tomers, using  therefor  all  the  powerful  means  at  their  command  as 
aforesaid,  until  such  time  as,  from  the  damage  and  loss  of  business 
resulting  therefrom,  the  said  manufacturers  should  yield  to  the 
said  demand  to  unionize  their  factories. 

'  '  17.  The  defendants  and  other  members  of  said  United  Hatters 
of  North  America,  acting  with  them  and  in  pursuance  of  said  gen- 
eral combined  scheme  and  purpose,  and  in  carrying  the  same  into 
effect  against  said  manufacturers,  including  the  plaintiffs,  and  by 
use  of  the  means  above  stated,  and  the  fear  thereof,  have,  within  a 
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very  few  years,  forced  the  following  named  manufacturers  of  hats 
in  the  United  States  to  yield  to  their  demand,  and  unionize  their 
factories,  viz.:  [Here  follow  70  names  of  corporations  and  indi- 
viduals] ;  and  until  there  remained,  according  to  the  statements  of 
the  defendants,  only  12  hat  factories  in  the  United  States  which 
had  not  submitted  to  their  said  demands,  and  the  defendants,  in 
pursuing  their  warfare  against  the  plaintiffs,  as  hereinafter  set 
forth,  and  in  connection  with  their  said  acts  against  them,  have 
made  public  announcement  of  that  fact  and  of  the  firms  so  coerced 
by  them,  in  order  thereby  to  increase  the  effectiveness  of  their  acts 
in  intimidating  said  wholesale  dealers  and  their  customers  in  states 
other  than  Connecticut,  from  buying  hats  from  plaintiffs,  as  here- 
inafter set  forth. 

"18.  To  carry  out  said  scheme  and  purpose,  the  defendants  have 
appointed  and  employed,  and  do  steadily  employ,  certain  special 
agents  to  act  in  their  behalf,  with  full  and  express  authority  from 
them  and  the  other  members  of  said  combination,  and  under  ex- 
plicit instructions  from  them,  to  use  every  means  in  their  power  to 
compel  all  such  manufacturers  of  hats  to  so  unionize  their  factories, 
and  each  and  all  of  the  defendants  in  this  suit  did  the  several  acts 
hereinafter  stated,  either  by  themselves  or  their  agents,  by  them 
thereto  fully  authorized. 

"19.  On  or  about  March  1,  1901,  in  pursuance  of  said  general 
scheme  and  purpose,  the  defendants  and  the  other  members  of  said 
combination,  the  United  Hatters  of  North  America,  through  their 
agents,  the  said  John  A.  Moffit,  Martin  Lawlor,  John  Phillips, 
James  P.  Maher,  and  Charles  J.  Barrett,  who  acted  for  them- 
selves and  the  other  defendants,  demanded  of  the  plaintiffs  that 
they  should  unionize  their  said  factory,  in  the  making  and  finishing 
departments,  and  also  thereby  acquire  the  right  to  use  and  use 
the  said  Union  label,  subject  to  the  right  of  the  defendants  to  re- 
call the  same  at  pleasure,  in  all  hats  made  by  them,  and  then 
notified  the  plaintiffs  that,  if  they  failed  to  yield  to  said  demand, 
the  defendants  and  all  the  other  members  of  the  said  com- 
bination known  as  the  United  Hatters  of  North  America  would  re- 
sort to  their  said  usual  and  well-known  methods  to  compel  them  so 
to  do.  After  several  conferences,  and  in  April,  1901,  the  plain- 
tiffs replied  to  the  said  demand  of  the  defendants  as  follows : 

"  'Firmly  believing  that  we  are  acting  for  the  best  interests  of 
our  firm,  for  the  best  interests  of  those  whom  we  employ,  and  for 
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the  best  interests  of  Danbury,  by  operating  an  independent  or  open 
factory,  we  hereby  notify  you  that  we  decline  to  have  our  shop 
unionized,  and,  if  attacked,  shall  use  all  lawful  means  to  protect 
our  business  interests/ 

"The  plaintiffs  were  then  employing  many  union  and  non-union 
men,  and  their  said  factory  was  running  smoothly  and  satisfactory 
both  to  the  plaintiffs  and  their  employes.  The  defendants,  their 
confederates  and  agents,  deferred  the  execution  of  their  said  threat 
against  the  plaintiffs  until  the  conclusion  of  their  attack  made  in 
pursuance  of  the  same  general  scheme  and  purpose  against  H.  H. 
Roelofs  &  Company,  which  resulted  in  the  surrender  of  Roelofs  & 
Company  on  July  15,  1902,  except  that  the  defendants,  their  con- 
federates and  agents,  in  November,  1901,  caused  the  said  American 
Federation  of  Labor  to  declare  a  boycott  against  any  dealer  or 
dealers  who  should  handle  the  products  of  the  plaintiffs. 

"20.  On  or  about  July  25,  1902,  the  defendants,  individually 
and  collectively,  and  as  members  of  said  combinations  and  asso- 
ciations, and  with  other  persons  Whose  names  are  unknown  to  the 
plaintiffs,  associated  with  them,  in  pursuance  of  the  general  scheme 
and  purpose  aforesaid,  to  force  all  manufacturers  of  fur  hats,  and 
particularly  the  plaintiffs,  to  so  unionize  their  factories,  wantonly, 
wrongfully,  maliciously,  unlawfully,  and  in  violation  of  the  pro- 
visions of  the  'act  of  Congress  approved  July  2,  1890,  [26  Stat. 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200],  and  en- 
titled 'An  Act  to  protect  Trade  and  Commerce  Against  Unlawful 
Restraints  and  Monopolies, '  and  with  intent  to  injure  the  property 
and  business  of  the  plaintiffs  by  means  of  acts  done  which  are 
forbidden  and  declared  to  be  unlawful  by  said  act  of  Congress,  en- 
tered into  a  combination  and  conspiracy  to  restrain  the  plaintiffs 
and  their  customers  in  states  other  than  Connecticut,  in  carrying 
on  said  trade  and  commerce  among  the  several  states,  and  to  wholly 
prevent  them  from  engaging  in  and  carrying  on  said  trade  and 
commerce  between  them,  and  to  prevent  the  plaintiffs  from  selling 
their  hats  to  wholesale  dealers  and  purchasers  in  said  states  other 
than  Connecticut,  and  to  prevent  said  dealers  and  customers  in  said 
other  states  from  buying  the  same,  and  to  prevent  the  plaintiffs 
from  obtaining  orders  for  their  hats  from  such  customers,  and  fill- 
ing the  same,  and  shipping  said  hats  to  said  customers  in  said 
states  as  aforesaid,  and  thereby  injure  the  plaintiffs  in  their  prop- 
erty and  business,  and  to  render  unsalable  the  product  and  output 
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of  their  said  factory,  as  the  subject  of  interstate  commerce,  in  who- 
soever's  hands  the  same  might  be  or  come,  through  said  interstate 
trade  and  commerce,  or  employ  as  means  to  carry  out  said  com- 
bination and  conspiracy  and  the  purposes  thereof,  and  accomplish 
the  same,  the  following  measures  and  acts,  viz. : 

* '  To  cause,  by  means  of  threats  and  coercion,  and  without  warn- 
ing or  information  to  the  plaintiffs,  the  concerted  and  simultan- 
eous withdrawal  of  all  the  makers  and  finishers  of  hats  then  work- 
ing for  them,  who  were  not  members  of  their  said  combination,  the 
United  Hatters  of  North  America,  as  well  as  those  who  were  such 
members,  and  thereby  cripple  the  operation  of  the  plaintiffs'  fac- 
tory, and  prevent  the  plaintiffs  from  filling  a  large  number  of 
orders  then  on  hand,  from  such  wholesale  dealers  in  states  other 
than  Connecticut,  which  they  had  engaged  to  fill  and  were  then  in 
the  act  of  filling,  as  was  well  known  to  the  defendants;  in  con- 
nection therewith  to  declare  a  boycott  against  all  hats  made  for 
sale  and  sold  and  delivered,  or  to  be  sold  or  delivered,  by  the  plain- 
tiffs to  said  wholesale  dealers  in  states  other  than  Connecticut,  and 
to  actively  boycott  the  same  and  the  business  of  those  who  should 
deal  in  them,  and  thereby  prevent  the  sale  of  the  same  by  those 
in  whose  hands  they  might  be  or  come  through  said  interstate 
trade  in  said  several  states;  to  procure  and  cause  others  of  said 
combinations  united  with  them  in  said  American  Federation  of 
Labor,  in  like  manner  to  declare  a  boycott  against  and  to  actively 
boycott  the  same  and  the  business  of  such  wholesale  dealers  as 
should  buy  or  sell  them,  and  of  those  who  should  purchase  them 
from  such  wholesale  dealers;  to  intimidate  such  wholesale  dealers 
from  purchasing  or  dealing  in  the  hats  of  the  plaintiff  by  informing 
them  that  the  American  Federation  of  Labor  had  declared  a  boy- 
cott against  the  product  of  the  plaintiffs  and  against  any  dealer 
who  should  handle  it,  and  that  the  same  was  to  be  actively  pressed 
against  them,  and  by  distributing  circulars  containing  notices  that 
such  dealers  and  their  customers  were  to  be  boycotted ;  to  threaten 
with  a  boycott  those  customers  who  should  buy  any  goods  what- 
ever, even  though  union-made,  of  such  boycotted  dealers,  and  at 
the  same  time  to  notify  such  wholesale  dealers  that  they  were  at 
liberty  to  deal  in  the  hats  of  any  other  non-union  manufacturer  of 
similar  quality  to  those  made  by  the  plaintiffs,  but  must  not  deal  in 
the  hats  made  by  the  plaintiffs  under  threats  of  such  boycotting; 
to  falsely  represent  to  said  wholesale  dealers  and  their  customers, 
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that  the  plaintiffs  had  discriminated  against  the  union  men  in 
their  employ,  had  thrown  them  out  of  employment  because  they 
refused  to  give  up  their  union  cards  and  teach  boys,  who  were  in- 
tended to  take  their  places  after  seven  months'  instruction,  and  had 
driven  their  employes  to  extreme  measures  'by  their  persistent, 
unfair,  and  un-American  policy  of  antagonizing  union  labor,  forc- 
ing wages  to  a  starvation  scale,  and  given  boys  and  cheap,  un- 
skilled foreign  labor  preference  over  experienced  and  capable  union 
workmen/  in  order  to  intimidate  said  dealers  from  purchasing  said 
hats  by  reason  of  the  prejudice  thereby  created  against  the  plain- 
tiffs and  the  hats  made  by  them  among  those  who  might  otherwise 
purchase  them;  to  use  the  said  union  label  of  said  the  United 
Hatters  of  North  America  as  an  instrument  to  aid  them  in  carry- 
ing out  said  conspiracy  and  combination  against  the  plaintiffs'  and 
their  customers'  interstate  trade  aforesaid,  and,  in  connection  with 
the  boycotting  above  mentioned,  for  the  purpose  of  describing  and 
identifying  the  hats  of  the  plaintiffs,  and  singling  them  out  to  be 
so  boycotted;  to  employ  a  large  number  of  agents  to  visit  said 
wholesale  dealers  and  their  customers,  at  their  several  places  of 
business,  and  threaten  them  with  loss  of  business  if  they  should 
buy  or  handle  the  hats  of  the  plaintiffs,  and  thereby  prevent  them 
from  buying  said  hats,  and,  in  connection  therewith,  to  cause  said 
dealers  to  be  waited  upon  by  committees  representing  large  com- 
binations of  persons  in  their  several  localities  to  make  similar 
threats  to  them;  to  use  the  daily  press  in  the  localities  where  such 
wholesale  dealers  reside  and  do  business,  to  announce  and  ad- 
vertise the  said  boycotts  against  the  hats  of  the  plaintiffs  and  said 
wholesale  dealers,  and  thereby  make  the  same  more  effective  and 
oppressive,  and  to  use  the  columns  of  their  said  paper,  the  Journal 
of  the  United  Hatters  of  North  America,  for  that  purpose,  and  to 
describe  the  acts  of  their  said  agents  in  prosecuting  the  same. 

"21.  Afterwards,  to  wit,  on  July  25,  1902,  and  on  divers  days 
since  hitherto,  the  defendants,  in  pursuance  of  said  combination 
and  conspiracy,  and  to  carry  the  same  into  effect,  did  cause  the 
concerted  and  simultaneous  withdrawal,  by  means  of  threats  and 
coercion  made  by  them,  and  without  previous  warning  or  informa- 
tion thereof  to  the  plaintiffs,  of  all  but  10  of  the  non-union  makers 
and  finishers  of  hats  then  working  for  them,  as  well  as  all  of  their 
union  makers  and  finishers,  leaving  large  numbers  of  hats  in  an 
unfinished  and  perishable  condition,  with  intent  to  cripple,  and 
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did  thereby  cripple,  the  operation  of  the  plaintiffs'  factory  until 
the  latter  part  of  October,  1902,  and  thereby  prevented  the  plain- 
tiffs from  filling  a  large  number  of  orders  then  on  hand  from  such 
wholesale  dealers  in  states  other  than  Connecticut,  which  they  had 
engaged  to  fill,  and  were  then  in  the  act  of  filling,  as  well  known 
to  the  defendants,  and  thereby  caused  the  loss  to  the  plaintiffs  of 
many  orders  from  said  wholesale  dealers  in  other  states,  and  great- 
ly hindered  and  delayed  them  in  filling  such  orders,  and  falsely 
representing  to  said  wholesale  dealers,  their  customers,  and  the 
public  generally  in  states  other  than  Connecticut,  that  the  plain- 
tiffs had  discriminated  against  the  union  men  in  their  employ,  and 
had  discharged  or  thrown  out  of  employment  their  union  men  in 
August,  1902;  that  they  had  driven  their  employes  to  extreme 
measures  by  their  persistent,  unfair,  and  un-American  policy  of 
antagonizing  union  labor,  forcing  wages  down  to  a  starvation  scale, 
and  giving  boys  and  cheap,  unskilled  foreign  labor  preference  over 
experienced  and  capable  workmen;  that  skilled  hatters  had  been 
discharged  from  said  factory  for  no  other  cause  than  their  devo- 
tion and  adherence  to  the  principles  of  organized  labor  in  refusing 
to  give  up  their  union  cards,  and  to  teach  the  trade  to  boys  who 
were  intended  to  take  the  place  of  union  workmen  after  seven 
months'  instruction,  and  that,  unable  to  submit  longer  to  a  system 
of  petty  tyrannies  that  might  be  tolerated  in  Siberia,  but  could  not 
be  borne  by  independent  Americans,  the  workmen  in  the  factory 
inaugurated  the  strike  to  compel  the  firm  to  recognize  their  rights, 
in  order  to  prejudice,  and  did  thereby  prejudice,  the  public  against 
the  plaintiffs  and  their  product,  and  in  order  to  intimidate,  and 
did  thereby  intimidate,  said  wholesale  dealers  and  their  customers, 
in  states  other  than  Connecticut,  from  purchasing  hats  from  the 
plaintiffs  by  reason  of  the  fear  of  the  prejudice  created  against 
said  hats;  and,  in  connection  therewith,  declared  a  boycott  against 
all  hats  made  for  and  so  sold  and  delivered,  and  to  be  so  sold  and 
delivered  to  said  wholesale  dealers,  in  states  other  than  Connecti- 
cut, and  actively  boycotted  the  same  and  the  business  of  those  who 
dealt  in  them  in  such  other  states,  and  thereby  restrained  and  pre- 
vented the  purchase  of  the  same  from  the  plaintiffs,  and  the  sale  of 
the  same  by  those  in  whose  hands  they  were,  or  might  thereafter 
be,  in  the  course  of  such  interstate  trade,  and  caused  and  procured 
others  of  said  combinations  united  with  them  in  the  said  American 
Federation  of  Labor  to  declare  a  boycott  against  the  plaintiffs, 
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their  product,  and  against  the  business  of  such  wholesale  dealers 
in  states  other  than  Connecticut,  as  should  buy  or  sell  them,  and 
of  those  who  should  purchase  from  such  wholesale  dealers  any 
goods  whatever,  and  further  intimidated  said  wholesale  dealers 
from  purchasing  or  dealing  in  hats  made  by  the  plaintiffs,  as 
aforesaid,  by  informing  them  that  the  American  Federation  of 
Labor  had  declared  a  boycott  against  the  hats  of  the  plaintiffs  and 
against  any  dealer  who  should  handle  them,  and  that  said  boycott 
was  to  be  actively  pressed  against  them,  and  by  sending  agents  and 
committees  from  various  of  said  labor  organizations,  to  threaten 
said  wholesale  dealers  and  their  customers  with  a  boycott  from 
them  if  they  purchased  or  handled  the  goods  of  plaintiffs,  and  by 
distributing  in  San  Francisco,  California,  and  other  places,  cir- 
culars containing  notices  that  such  dealers  and  their  customers 
were  to  be  boycotted,  and  threatened  with  a  boycott,  and  did  ac- 
tively boycott  the  customers  who  did  or  should  buy  any  goods 
whatever,  even  though  union-made,  of  such  wholesale  dealers  so 
boycotted,  and  used  the  daily  press  to  advertise  and  announce  said 
boycott  and  the   measures  taken  in  pursuance  thereof  by  said  labor 
organizations,  particularly  the  San  Francisco  Bulletin,  in  its  issues 
of  July  3  and  July  4,  1903,  and  a  daily  paper  published  in  Rich- 
mond, Virginia,  on  December  10,  1902,  and  notified  such  whole- 
sale dealers    in  states  other  than  Connecticut,  that  they  were  at 
liberty  to  deal  in  the  hats  of  any  other  non-union  hat  manufac- 
turer of  similar  quality  to  those  of  the  plaintiffs,  but  they  must  not 
deal  in  hats  made  by  the  plaintiffs,  under  threats  of  being  boy- 
cotted for    so  doing,  and  used  the  said  union  label  of  the  United 
Hatters  of  North  America  as  an  instrument  to  aid  them  in  carrying 
out  said  combination  and  conspiracy  against  the  plaintiffs'  and 
their  customers'  interstate  trade,  as  aforesaid,  and,  in  connection 
with  such  boycotting,  by  using  the  same  and  its  absence  from  the 
hats  of  the  plaintiffs,  as  an  insignia  or  device  to  indicate  to  the  pur- 
chaser that  the  hats  of  the  plaintiffs  were  to  be  boycotted,  and  to 
point  them  out  for  that   purpose,  and  employed  a  large  number  of 
agents  to    visit  said  wholesale  dealers  and  their  customers  at  their 
several  places  of  business  in  each  of  said  states,  particularly  Phila- 
adelphia  and  other  places  in  the  state  of  Pennsylvania,  in  Balti- 
more, in  the  state  of  Maryland,  in  Richmond  and  other  places  in 
the  state  of  Virginia,  and  in  San  Francisco  and  other  places  in  the 
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state  of  California,  to  intimidate  and  threaten  them,  if  they  should 
continue  to  deal  in  or  handle  the  hats  of  the  plaintiffs,  and,  among 
many  other  instances  of  like  kind,  the  said  William  C.  Hennelly 
and  Daniel  P.  Kelly,  in  behalf  of  all  said  defendants,  and  acting 
for  them,  demanded  the  firm  of  Triest  &  Company,  wholesale  deal- 
ers in  hats,  doing  business  in  said  San  Francisco,  that  they  should 
agree  not  to  buy  or  deal  in  the  hats  made  by  the  plaintiffs,  under 
threats  made  by  them  to  said  firm  of  boycotting  their  business  and 
that  of  their  customers,  and,  upon  their  refusing  to  comply  with 
such  demand  and  yield  to  such  threats,  the  defendants,  by  their 
said  agents,  caused  announcement  to  be  made  in  the  newspapers  of 
said  city  that  said  Triest  &  Company  were  to  be  boycotted  therefore, 
and  that  the  labor  council  of  San  Francisco  would  be  addressed 
by  them  for  that  purpose,  and  that  they  had  procured  a  boycott  to 
be  declared  by  said  labor  council,  and  thereupon  the  defendants, 
through  their  said  agents,  Hennelly  and  Kelly,  printed,  published, 
issued,  and  distributed  to  the  retail  dealers  in  hats,  in  several 
states  upon  the  Pacific  coast,  the  following  circular,  to  wit : 

"San  Francisco  Labor  Council, 
Affiliated  with  the  American  Federation  of  Labor, 

Secretary's  Office,  927  Market  street, 
Booms  405,  406,  407  Emma  Spreckel's  Building. 
Meets  every  Friday,  at  1159  Mission  street. 
"Telephone,  South,  447. 
* '  Address  all  communications  to  927  Market  street. 

"San  Francisco,  July  3,  1903. 
' '  To  whom  it  may  concern : 

"At  a  special  meeting  of  the  San  Francisco  Labor  Council  held 
on  the  above  date,  the  hat- jobbing  concern  known  as  Triest  &  Com- 
pany, 116  Sansome  street,  San  Francisco,  was  declared  unfair  for 
persistently  patronizing  the  unfair  hat-manufacturing  concern  of 
D.  E.  Loewe  &  Company,  Danbury,  Connecticut,  where  the  union 
hatters  have  been  on  strike,  for  union  conditions,  since  August  20, 
1902.  Triest  &  Company  will  be  retained  on  the  unfair  list  as 
long  as  they  handle  the  product  of  this  unfair  hat  manufacturing 
concern.  Union  men  do  not  usually  patronize  retail  stores  who 
buy  from  unfair  jobbing  houses  or  manufacturers.  Under  these 
circumstances,  all  friends  of  organized  labor,  and  those  desiring 
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the  patronage   of  organized  workers,   will  not  buy   goods  from 
Triest  &  Company,  116  Sansome  street,  San  Francisco. 

"Yours  respectfully, 

"G.  B.  BENHAM,  President  S.  F.  Labor  Council. 
"T.  E.  ZANT,  Secretary  S.  F.  Labor  Council.     [L.  s.] 
"W.  C.  HENNELLY, 
"D.  F.  KELLET, 

"Representing  United  Hatters  of  North  America. " 

"Also  the  following,  to  wit: 

"San  Francisco  Labor  Council, 
Affiliated  with  the  American  Federation  of  Labor, 

Secretary's  Office,  927  Market  street, 
Rooms  405,  406,  407  Emma  Spreckel's  Building. 
Meets  every  Friday,  at  1159  Mission  street. 
"Telephone,  South,  447. 
"Address  all  communications  to  927  Market  street. 

San  Francisco,  July  14,  1903. 

"Messrs. . 

' '  Gentlemen : — 

"We  beg  leave  to  call  your  attention  to  the  following  products 
which  are  on  the  unfair  list  of  the  American  Federation  of  Labor. 

"We  do  this  in  order  that  you  refrain  from  handling  these 
goods,  as  the  patronage  of  the  firms  named  below  is  taken  by  the 
organized  workers  as  an  evidence  of  a  desire  to  patronize  those  who 
are  opposed  to  the  interests  of  organized  labor.  The  declaration 
of  unfairness  regarding  the  firms  mentioned  is  fully  sanctioned 
and  will  be  supported  to  the  fullest  degree  by  the  San  Francisco 
Labor  Council. 

"Trusting  that  you  will  be  able  to  avoid  the  handling  of  these 
goods  in  the  future,  we  are, 

"Yours  respectfully, 

"G.  B.  BENHAM,  President. 
"T.  E.  ZANT,  Secretary.     [L.  s.] 

"UNFAIR  LIST. 

"Loewe  &  Company,  Danbury,  Connecticut,  and  Triest  &  Com- 
pany, 116  Sansome  street,  San  Francisco,  hat  manufacturers. 

"Cluett,  Peabody  &  Company,  shirts  and  collars,  Troy,  New 
York,  and  562  Mission  street,  San  Francisco,  California. 
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1 1  United  Shirt  &  Collar  Company,  Troy,  New  York,  and  25  San- 
some  street,  San  Francisco,  California. 

"Van  Zandt,  Jacobs  &  Company,  Troy,  New  York;  Green- 
baum,  Weil  &  Michaels,  selling  agents,  27  Sansome  street,  San 
Francisco,  California. ' ' 

"and  caused  said  circulars  to  be  mailed  to  and  personally  delivered 
to  the  retail  dealers  in  hats,  and  the  other  customers  of  said  Triest  & 
Company,  upon  the  Pacific  coast,  and  to  many  others,  thereby 
causing  the  loss  of  many  orders  and  customers  to  said  Triest  & 
Company  and  to  the  plaintiffs,  for  the  purpose  of  intimidating  and 
coercing  said  Triest  &  Company  not  to  deal  with  the  plaintiffs,  and 
thereby  cause  the  loss  of  many  orders  and  customers  to  said  Triest 
&  Company  and  to  the  plaintiffs. 

"22.  By  means  of  each  and  all  of  said  acts  done  by  the  defend- 
ants in  pursuance  of  said  combination  and  conspiracy,  they  have 
greatly  restrained,  diminished,  and,  in  many  places,  destroyed  the 
trade  and  commerce  of  the  plaintiffs  with  said  wholesale  dealers, 
in  said  states  other  than  Connecticut,  by  the  loss  of  many  orders 
and  customers  directly  resulting  therefrom,  and  the  plaintiffs  have 
been  injured  in  their  business  and  property  by  reason  of  said  com- 
bination arid  conspiracy,  and  the  acts  of  the  defendants  done  in 
pursuance  thereof,  and  to  carry  the  same  into  effect,  which  are  de- 
clared to  be  unlawful  by  said  act  of  Congress,  to  the  amount  of 
eighty  thousand  ($80,000)  dollars,  to  recover  threefold  which 
damages,  under  section  7  of  said  act,  this  suit  is  brought. " 

Form  No.  12. — Petition  asking  reinstatement  to  union,  $ie  set- 
ting aside  of  a  fine  imposed  on  petitioner,  and  for  damages. 

The  petition  of  — ,  of  full  age,  and  residing  in  the 

city  of  New  Orleans,  state  of  Louisiana,  with  respect  shows : 

That  your  petitioner  has  been  a  member  of  Local  Union  No.  60 
(in  this  city),  of  the  United  Association  Journeymen  Plumbers, 
Gas  Fitters,  Steam  Fitters  and  Steam,  Fitters'  Helpers  of  the 
United  States  and  Canada,  and  that  as  such  he  has  regularly  paid 
his  dues  and  been  a  consistent  and  faithful  member,  at  all  times 
promoting  the  interests  of  said  union;  that  the  Legislature  of  the 
State  of  Louisiana  in  session  of  1902  adopted  Act  Number  194 

11  Loewe  v  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  ed.  488. 


520  APPENDIX.  Form  No.  12 

creating  Boards  of  Examiners  of  Plumbers  and  defining  their 
duties,  that  in  pursuance  to  the  provisions  of  said  act  the  mayor 
of  the  city  of  New  Orleans  named  three  master  plumbers  and  two 
journeymen  plumbers,  one  of  whom  was  petitioner,  to  consti- 
tute said  Board  of  Examiners  of  Plumbers  for  the  city  of  New 
Orleans,  that  said  Board  after  the  appointment  of  the  members 
thereof,  duly  organized  on  August  28,  1903,  that  at  said  meeting  a 
plumbing  inspector  for  the  city  of  New  Orleans  was  elected,  that 
thereafter,  to  wit,  at  the  meeting  of  said  local  union  No.  60  held 
August  27, 1903,  a  resolution  was  adopted  imposing  upon  petitioner 
a  fine  of  $25.00  with  the  privilege  of  raising  same  to  $150  upon 
approval  thereof  by  the  United  Association  and  at  the  same  time 
instructing  the  other  members  of  said  Union  to  refrain  from  work- 
ing with  petitioner  under  penalty  of  fines. 

That  on  the  28th  day  of  August,  1903,  when  petitioner  reported 
for  work  at  his  place  of  employment  he  was  informed  by  his  em- 
ployer that  the  representative  of  the  Union  in  said  employers'  shop, 
had  notified  said  employer  that  petitioner  had  been  fined  and 
suspended  and  the  other  employes  in  said  shop  were  prohibited 
from  working  with  petitioner. 

That  by  reason  of  the  action  of  said  Union,  petitioner  was  pre- 
vented from  working  from  that  day  forward;  that  he  was  never 
furnished  with  a  copy  of  any  charges  against  him  nor  was  peti- 
tioner ever  tried  on  any  charges,  nor  summoned  before  said  union 
to  answer  on  any  charges,  notwithstanding  that  petitioner  had  re- 
peatedly requested  in  writing  that  he  be  furnished  with  a  copy 
of  any  charges  or  complaints  that  might  be  urged  against  him. 

That  petitioner  attempted  to  have  special  meetings  called  for  the 
purpose  of  taking  action  in  his  case,  furnishing  him  with  charges 
and  giving  him  an  opportunity  to  be  heard  thereon ;  that  the  re- 
quest for  these  meetings  were  signed  by  the  requisite  number  of 
members  as  provided  in  the  By-laws;  that,  notwithstanding  this, 
the  officers  charged  with  said  duties  refused  to  call  said  meeting; 
that  petitioner  likewise  appealed  to  the  United  Association  for  re- 
dress; that  his  communications  and  appeals  remained  unheeded,  to 
extent  of  affording  petitioner  any  relief. 

That  petitioner  having  no  other  means  of  subsistence  except  by 
his  daily  labor  of  journeyman  plumber,  gave  an  order,  under  pro- 
test to  Walter  Correjoller,  the  representative  of  said  Union  in  the 
shop  with  petitioner,  for  the  reason  that  petitioner  had  despaired 
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of  receiving  any  aid  from  the  United  Association,  pending  action 
on  petitioner's  case;  that  under  these  conditions  petitioner  worked 
two  days,  namely,  on  September  12th  and  14th,  and  that  thereupon 
a  special  meeting  of  said  Local  Union  No.  60  was  called  and  reso- 
lutions were  adopted,  as  petitioner  was  informed,  imposing  a  fine 
of  seven  dollars  on  each  and  every  member  of  said  union  working 
for  petitioner's  employer,  and  prohibiting  them  from  working  with 
petitioner  under  the  penalty  of  increasing  said  fine  to  $25.00  if 
they  persisted  in  working  with  petitioner,  and  instructing  the 
Union's  representative,  Mr.  Mitchell,  shop-steward  to  return  peti- 
tioner's order  for  $25.00. 

That  in  consequence  thereof  petitioner  was  compelled  to  desist 
from  work. 

That  petitioner  has  not  in  any  way  violated  the  By-Laws  or 
Constitution  of  Local  Union  No.  60,  or  of  the  United  Association, 
but  avers  that  said  Union  No.  60,  and  the  officers  thereof,  William 
McGilvray,  President;  Lionel  De  Leon,  Vice-President;  August 
Knaebles,  Financial  Secret  art/ -Treasurer;  Peter  Llibert,  Recording 
Secretary;  Thomas  McDonough,  Past  President,  and  the  following 
members,  Jos.  A.  Gleason,  William  Donovan,  A.  G.  Gelistan,  Silas 
Sutherland,  Frank  Robinson,  Forbes  I.  Kidd,  William  O'Brien, 
Fred  J.  Forto  and  Joseph  Jordan,  have  acted  illegally  and  mali- 
ciously and  in  violation  of  the  Constitution  and  By-laws ;  that  the 
fine  and  suspension  of  petitioner  is  contrary  to  law,  public  policy 
and  to  the  Constitution  and  By-laws  of  said  Local  Union  No.  60  and 
said  United  Association. 

Petitioner  shows  that  the  value  of  membership  in  Local  Union 
No.  60  is  worth  to  petitioner,  the  sum  of  $5,000. 

Your  petitioner  avers  and  charges  that  the  object  of  said  fine  and 
suspension  is  to  injure  petitioner  and  prevent  his  making  a  living 
in  his  business  of  journeyman  plumber. 

That  by  reason  of  the  illegal  acts  of  said  defendants,  petitioner 
has  been  prevented  from  earning  from  August  27,  1903,  to  Septem- 
ber llth  inclusive,  and  from  September  15th  to  30th,  both  inclu- 
sive, $5.50  per  day,  and  from  October  1st  to  date  of  filing  this  peti- 
tion, both  inclusive,  the  sum  of  $4.00  per  working  day,  amounting 
to  two  hundred  and  fifty-one  dollars  ($251.00),  together  with  such 
further  sums  as  petitioner  might  have  earned  until  determination 
of  this  litigation. 

Your  petitioner  has  not  been  able  to  ascertain  if  the  said  Local 


522  APPENDIX.  Form  No.  12 

Union  No.  16,  is  incorporated  but  that  the  officers  of  said  Associa- 
tion are  William  McGilvray,  President;  Lionel  De  Leon,  Vice- 
President;  August  Knaebel,  Financial  Secretary-Treasurer;  Peter 
Llibert,  Recording  Secretary,  Thomas  McDonough,  Past  President, 
all  whom  constitute  the  Executive  Board  of  said  Union. 

Petitioner  further  shows  that  the  acts  of  said  Local  Union,  its 
aforesaid  officers  and  said  members  thereof,  Joseph  A.  Gleason, 
William  Donegan,  A.  G.  Celistan,  Silas  Sutherland,  Frank  Robin- 
son, Forbes  I.  Kidd,  William  O'Brien,  Fred  J.  Forto,  Joseph  Jor- 
dan, are  unwarrantable  in  law  and  have  caused  damage  to  peti- 
tioner's feeling  and  reputation  and  for  said  mental  pain  and  suf- 
fering, he  is  entitled  to  recover  from  them  the  sum  of  $2500.00  as 
damages;  that  petitioner  is  also  entitled  to  the  sum  of  $2500.00  as 
punitory  and  exemplary  damages;  that  unless  your  petitioner  is 
reinstated,  and  unless  the  officers  and  members  of  the  said  Local 
Union  No.  60  are  enjoined  and  prevented  from  continuing  a  boy- 
cott against  your  petitioner  and  from  discouraging  the  other  mem- 
bers from  working  with  petitioner,  your  petitioner  will  be  unable  to 
make  a  living  in  his  business  as  journeyman  plumber. 

Your  petitioner  shows  that  the  said  illegal  acts  already  perpe- 
trated and  further  threatened  by  defendants,  have  caused  and  will 
continue  to  cause  your  petitioner  irreparable  injury. 

Your  petitioner  shows  that  writs  of  injunction  are  necessary 
herein  to  protect  your  petitioner 's  interest ;  wherefore  the  premises 
considered,  also  the  petition,  annexed  bond  and  affidavit  considered, 
petitioner  prays  that  Local  Union  No.  60,  through  its  proper  offi- 
cers, and  William  McGilvray,  President ;  Lionel  De  Leon,  Vice-Pres- 
ident; August  Knaeble,  Financial  Secretary-Treasurer,  Peter  Lli- 
bert, Recording  Secretary;  Thomas  McDonough,  Past  President, 
and  the  following  members  thereof,  Joseph  A.  Gleason,  William 
Donegan,  A.  G.  Gelistan,  Silas  Sutherland,  Frank  Robinson,  Forbes 
I.  Kidd,  William  O'Brien,  Fred  J.  Forto  and  Joseph  Jordan,  be 
duly  cited  to  appear  and  ordered  to  answer  hereto,  and  your  peti- 
tioner prays  that  the  said  Local  Union  No.  60,  through  its  proper 
officers,  and  William  McGilvray,  President ;  Lionel  De  Leon,  Vice- 
President;  August  Knaeble,  Financial  Secretary-Treasurer,  Peter 
Llibert,  Secretary;  Thomas  McDonough,  Past  President,  and  the 
following  members  thereof,  Joseph  A.  Gleason,  William  Donegan, 
A.  G.  Gelistan,  Silas  Sutherland,  Frank  Robinson,  Forbes  I.  Kidd, 
William  O'Brien,  Fred  J.  Forto,  and  Joseph  Jordan  and  other 
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persons  concerned  with  the  said  Local  Union  No.  60  may  be  en- 
joined from  interfering  with  your  petitioner  in  the  conduct  of  his 
business  and  from  discouraging  and  interfering  with  any  person 
working  with  your  petitioner,  or  employing  your  petitioner  or 
others  working  with  petitioner,  whether  by  threats  or  force,  or 
otherwise,  and  that  petitioner  be  reinstated  in  said  Local  Union  No. 
60,  and  the  aforesaid  fine  of  $25.00  set  aside  and  annulled  and 
maintaining  and  perpetuating  the  writ  of  injunction  herein  is- 
sued, after  due  and  legal  proceedings  had,  there  be  judgment  in 
favor  of  petitioner  and  against  Local  Union  No.  60  and  William 
McGilvray,  President;  Lionel  De  Leon,  Vice-President ;  August 
Knaeble,  Financial  Secretary-Treasurer;  Peter  Llibert,  Recording 
Secretary ;  Thomas  McDonough,  Past  President,  and  the  following 
members,  Jos.  A.  Gleason,  William  Donovan,  A.  G.  Gelistan,  Silas 
Sutherland,  Frank  Robinson,  Forbes  I.  Kidd,  William  O'Brien, 
Fred  J.  Forto,  and  Joseph  Jordan,  in  solido,  for  the  full  sum  of 
five  thousand  two  hundred  and  fifty-one  dollars  ($5,251.00),  dam- 
ages as  hereinabove  set  forth,  and  for  all  costs  and  general  relief.12 

Form  No.  13. — Complaint  by  expelled  member  to  compel  rein- 
statement to  membership. 

The  complaint  of  the  plaintiff,  by  his  attorneys,  respectfully 
shows  : 

1.  That  the  plaintiff  is  a  resident  of  the  village  of  Port  Jervis, 
in  the  County  of  Orange  and  State  of  New  York. 

2.  That  Port  Jervis  Division,  No.  54,  of  the  Grand  International 
Brotherhood  of  Locomotive  Engineers  is  an  unincorporated  associa- 
tion, consisting  of  more  than  seven  persons,  and  located  and  hav- 
ing its  principal  office  for  the  transaction  of  business  in  the  village 
of  Port  Jervis  aforesaid,  and  that  John  Knaub  resides  in  said  vil- 
lage and  is  the  Second  Assistant  Engineer  of  said  Division  and  as 
such  Second  Assistant  Engineer  is,  by  the  constitution,  statutes  and 
rules  of  the  Grand  International  Brotherhood  of  Locomotive  En- 
gineers, invested  with  the  functions  and  performs  the  duties  of 
treasurer  of  said  Port  Jervis  Division  and  is  the  treasurer  of  said 
Division. 

"Schneider  v  Local  Union  No.  60,  116  La.  270,  40  So.  700,  114  Am.  St. 
Eep.  549,  5  L.  E.  A.  N.  S.  891.  This  petition  was  drafted  by  Martin  H.  Man- 
ion  of  the  New  Orleans  bar,  counsel  for  plaintiffs.  The  author  is  under  obliga- 
tions to  him  for  a  copy  thereof  herein  set  out. 
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3.  That  for  many  years  prior  to  the  llth  day  of  October,  1904, 
plaintiff  was  a  member  in  good  standing  of  Port  Jervis  Division, 
No.  54,  of  said  Brotherhood,  and  that  on  the  llth  day  of  October, 
1904,  said  Division  wrongfully  and  unlawfully  expelled  the  plain- 
tiff from  membership  therein. 

That  thereafter  and  on  or  about  the  20th  day  of  October,  1904, 
plaintiff  duly  appealed  to  the  Grand  Chief  Engineer  of  said 
Brotherhood  from  the  said  decision  and  action  of  said  Port  Jervis 
Division  No.  54,  in  expelling  plaintiff,  and  that  on  or  about  the  29th 
day  of  November,  1904,  said  Grand  Chief  Engineer  rendered  a  de- 
cision sustaining  the  same. 

4.  That  the  expulsion  of  the  plaintiff  from  said  Division  was 
wrongful,  unlawful,  invalid  and  void,  in  that  plaintiff  was  not  ac- 
corded a  fair,  proper  or  legal  trial,  that  the  officer  conducting  or 
presiding  over  the  so-called  trial  was  not  impartial  but  by  reason  of 
prejudice,  bias  and  interest,  was  disqualified  from  conducting  or 
presiding  over  the  same.     That  the  so-called  trial  was  not  con- 
ducted in  conformity  with  the  constitution,  statutes  and  rules  of 
said  Brotherhood,  that  improper  evidence  was  admitted,  that  no 
sufficient  evidence  to  warrant  the  expulsion  of  your  plaintiff  was 
adduced,  that  no  adequate  or  sufficient  charges  were  preferred 
against  plaintiff,  that  a  majority  of  the  members  present  at  said 
so-called  trial  did  not  vote  for  plaintiff's  expulsion,  as  plaintiff 
is  informed  and  believes,  and  that  the  proceedings  preliminary  to 
and  upon  such  alleged  trial  were  irregularly  conducted,  without 
due  authority,  and  without  sufficient  cause  or  proper  notice. 

5.  The  plaintiff  further  shows  and  alleges  that  he  is  a  member 
of  the  Locomotive  Engineer's  Mutual  Life  and  Accident  Insur- 
ance Association,  and  is  the  owner  of  and  holds  three  policies  of  in- 
surance therein  for  the  payment  of  the  sum  of  fifteen  hundred 
dollars  each  to  plaintiff's  wife  upon  his  death,  and  also  for  the 
payment  of  certain  benefits  thereby  provided  for  to  the  plaintiff 
in  case  of  injury  or  sickness. 

That  it  is  provided  by  the  constitution  and  by-laws  of  said  In- 
surance Association  that  no  person  shall  be  eligible  to  or  hold  any 
office  in  the  association,  and  that  no  person  shall  become  a  member 
or  retain  his  membership  therein  unless  he  is  a  member  in  good 
standing  of  the  Brotherhood  of  Locomotive  Engineers,  and  it  is 
further  provided  in  and  by  said  by-laws  and  the  policies  of  insur- 
ance issued  to  plaintiff  that  any  member  being  expelled  from  the 
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Brotherhood  of  Locomotive  Engineers,  unless  reinstated  within  one 
year  shall  forfeit  all  right  and  title  to  membership,  and  be  de- 
barred from  further  participation  in  the  insurance  or  benefits  aris- 
ing from  the  same. 

6.  And  plaintiff  further  shows  and  alleges  that  by  the  terms  of 
said  by-laws  and  policies,  his  membership  in  said  Insurance  As- 
sociation will  be  forfeited  and  he  will  be  debarred  from  participa- 
tion in  said  insurance  or  benefits  arising  therefrom  unless  he  is  re- 
instated to  membership  in  said  Brotherhood  of  Locomotive  En- 
gineers by  the  llth  day  of  October,  1905;  that  an  appeal  to  the 
Grand  International  Division  of  said  Brotherhood  from  the  de- 
cision or  action  expelling  plaintiff  is  without  avail  to  him  for  the 
reason  that  a  meeting  of  the  Grand  International  Division  has  not 
been  held  since  plaintiff's  so-called  expulsion  and  will  not  be  held 
prior  to  the  second  Wednesday  in  May,  1906,  and  that  pending  such 
appeal  irreparable  injury  to  the  interests,  property  and  rights  of 
the  plaintiff  would  result  by  reason  of  the  delay  ensuing  before 
such  appeal  could  be  heard  and  determined,  and  that  plaintiff  has, 
therefore,  no  adequate  or  sufficient  remedy  other  than  the  proceed- 
ing hereby  instituted,  for  the  redress  of  the  grievances  herein  com- 
plained of  and  for  the  preservation  and  protection  of  his  rights,  in- 
terest and  property. 

7.  And  plaintiff  further  shows  and  avers  that  by  reason  of  the 
matters  hereinbefore  set  forth,  he  has  been  and  is  wrongfully  and 
unlawfully  deprived  of  and  prevented  from  exercising  and  enjoy- 
ing his  rights  and  privileges  as  a  member  of  Port  Jervis  Division, 
No.  54,  of  the  Grand  International  Brotherhood  of  Locomotive 
Engineers,  and  that  important  and  valuable  interests  and  property 
rights  vested  in  plaintiff  are  threatened  and  endangered  and  will 
be  forfeited  and  destroyed  unless  the  said  wrongful  and  illegal 
acts  and  proceedings  herein  complained  of  be  annulled  and  set 
aside. 

Wherefore,  plaintiff  prays  the  judgment  and  decree  of  this  court 
declaring  the  resolution  of  expulsion  of  the  plaintiff  to  have  been 
adopted  without  legal  authority  and  to  be  inoperative  and  void  as 
to  the  plaintiff,  and  restraining  the  enforcement  of  it  by  the  of- 
ficers or  members  of  said  Port  Jervis  Division  No.  54,  against  him, 
and  requiring  said  officers  and  members  forthwith  to  reinstate 
plaintiff  in  all  his  rights  and  privileges  and  recognize  plaintiff  as 
a  member  of  said  Division;  and  that  plaintiff  have  such  other  or 
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further  order  or  relief  in  the  premises  as  may  be  equitable  and  just 
and  agreeable  to  good  conscience.13 

Form  No.  14. — Bill  to  enjoin  infringement  of  union  label  framed 
on  theory  that  label  entitled  to  protection  though  not  a  technical 
trade-mark. 

The  plaintiffs,  P.  J.  Powers,  Louis  J.  Keiffer  and  Joseph  Wop- 
price  state  that  they  are  members  of  the  above  named  Cigar  Makers' 
International  Union  of  America  and  of  the  Cigar  Makers'  Protec- 
tive Union  No.  32 ;  that  the  questions  and  rights  in  this  action  pre- 
sented, and  which  they  seek  to  have  decided  herein  involve  a  gen- 
eral or  common  interest  of  many  thousands  of  persons.  That  the 
said  Cigar  Makers'  International  Union  of  America  is  an  organi- 
zation and  association  of  which  more  than  twenty-five  thousand 
men  are  members  and  said  Cigar  Makers'  Protective  Union  No.  32 
has  more  than  200  members,  each  and  all  of  whom  are  interested  in 
the  questions  in  controversy  in  this  action.  That  said  parties  to 
wit,  said  members  of  said  organization  are  numerous,  and  it, is 
impracticable  to  bring  all  of  them  before  the  court  within  a  reason- 
able time.  Wherefore,  the  three  first  named  plaintiffs,  P.  J. 
Powers,  Louis  J.  Keiffer  and  Joseph  Wopprice  suing  in  behalf 
of  themselves  and  for  all  the  other  members  of  said  organization, 
and  acting  for  all  the  parties  and  said  two  organizations  ask  leave 
of  court  to  sue  for  the  benefit  of  all  said  parties  in  this  action. 

Plaintiffs  further  state  that  the  said  three  first  named  plaintiffs 
and  their  associates,  and  all  of  the  members  of  said  two  organiza- 
tions plaintiffs  herein  are  practical  cigar  makers  and  said  three 
plaintiffs  first  named  above  are  members  of  and  belong  to  said  two 
organizations  and  societies,  which  are  voluntary  associations  or 
societies,  and  all  of  such  members  including  plaintiffs  have  a 
common  interest  as  parts  of  each  of  said  societies  for  purposes 
common  to  all  and  beneficial  to  all  in  questions  in  controversy  in 
this  action. 

Plaintiffs  allege  that  said  Cigar  Makers'  Protective  Union  No.  32, 
is  a  subordinate  local  branch  or  subdivision  of  the  said  Cigar 
Makers'  International  Union  of  America,  and  that  the  said  organ- 
izations are  voluntary  unincorporated  associations  of  practical  cigar 
makers  formed  for  the  purpose  of  elevating  the  material,  moral  and 
intellectual  welfare  of  the  members  of  the  craft  of  cigar  makers  to 

13  Fritz  v  Knaub,  103  N.  Y.  Suppl.  1003. 
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which  they  belong,  by  assisting  the  men  in  obtaining  employment, 
by  mutual  pecuniary  aid  in  cases  of  enforced  idleness  or  sickness  by 
advancing  to  members  traveling  expenses  to  places  of  employment, 
by  legitimate  organized  effort  to  secure  by  legislative  action  laws 
prohibiting  labor  by  children  under  fourteen  years  of  age,  the 
abolition  of  the  " truck"  system,  the  tenement  house  cigar  manu- 
facture of  cigars  by  prison  contract  labor,  and  generally  to  main- 
tain a  high  standard  of  workmanship  and  fair  wages  to  cigar 
makers.  That  said  associations  require  their  members  to  be  law 
abiding  and  upright  and  to  render  faithful  service  to  their  em- 
ployers. It  is  also  an  object  of  said  associations  to  use  the  in- 
fluence of  the  organization  in  case  of  difficulties  arising  between 
members  of  the  associations  and  their  employers  to  secure  a  just 
and  amicable  settlement  of  the  same  by  wise  and  proper  measures 
of  arbitration,  to  defend  and  protect  the  laboring  poor,  members  of 
said  organizations,  from  oppression  and  injustice,  to  provide  for 
the  funeral  expenses  of  members  who  shall  die,  and  in  certain  cases 
to  provide  relief  in  the  nature  of  life  insurance  to  the  wife,  nearest 
kin  or  legatee  of  members  who  shall  die. 

Plaintiffs  state  that  for  the  purpose  of  designation  the  articles 
manufactured  by  members  of  the  said  Cigar  Makers'  International 
Union  of  America,  and  of  evidencing  the  fact  that  such  articles  are 
so  manufactured,  the  said  Cigar  Makers'  International  Union  of 
America,  including  the  plaintiffs  who  were  members  thereof,  here- 
tofore devised  and  adopted  and  extensively  used  a  trade-mark  or 
label.  A  fac  simile  and  genuine  sample  of  which  label  is  attached 
to  this  petition  and  is  as  follows,  to  wit  : 

Issued  by  authority  of  the  Cigar  Makers'  International  Union 

of  America. 
Union-made  Cigars. 

THIS  CERTIFIES  that  the  cigars  contained  in  this  box 
have  been  made  by  a  FIRST-CLASS  WORKMAN,  a  member 
of  the  Cigar  Makers'  International  Union  of  America,  an  or- 
ganization opposed  to  inferior  rat-shop,  COOLIE,  or  FILTHY 
TENEMENT  HOUSE  WORKMANSHIP.  Therefore  we  re- 
commend these  Cigars  to  all  smokers  throughout  the  world. 
All  infringement  upon  this  label  will  be  punished  according 
to  law. 

A.  STRASSER,  President,  C.  M.  I.  U.  of  America. 
(Local  Stamp.) 
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That  prior  to  the  adoption  of  said  label  the  same  had  not  been 
known  in  use  in  this  country  or  elsewhere,  and  ever  since  said 
adoption  the  members  of  said  Cigar  Makers'  International  Union 
of  America  have  been  and  are  exclusively  entitled  to  the  use  of  said 
labels,  and  the  same  have  been  conspicuously  pasted  on  the  out- 
side of  cigar  boxes  containing  cigars  by  plaintiffs  and  other  mem- 
bers of  the  union  on  whose  behalf  this  action  is  brought. 

That  said  label  affixed  to  cigar  boxes  is  intended  as  a  guarantee 
and  evidence  that  the  cigars  therein  contained  are  manufactured 
by  a  first-class  workman,  a  member  of  the  said  Cigar  Makers'  Inter- 
national Union  of  America,  an  organization  opposed  to  inferior, 
"rat"  shop,  coolie,  prison  or  filthy  tenement-house  workmanship, 
and  have  been  manufactured  by  men  who  received  fair  wages  and 
were  able  to  furnish  good  workmanship  which  had  been  secured  in 
making  such  cigars  and  that  the  cigars  so  labeled  are  recommended 
by  said  Cigar  Makers'  International  Union  of  America  to  all 
smokers  throughout  the  world. 

Plaintiffs  state  that  because  of  the  facts  guaranteed  and  evi- 
denced by  such  label,  and  because  of  the  label  evidencing  such  facts 
cigars  contained  in  boxes  so  labeled  rightfully  command  a  higher 
price  in  the  market  than  cigars  of  similar  appearance  but  without 
such  label,  and  that  the  use  of  the  said  label  is  a  source  of  great 
profit  and  benefit  to  the  plaintiffs  and  others  on  whose  behalf  this 
action  is  brought. 

Plaintiffs  further  show  that  the  defendants,  John  Hetterman 
and  William  Hetterman,  who  are  associated  in  business  as  co- 
partners under  the  firm  name  of  Hetterman  Brothers  have  been  and 
are  infringing  and  about  to  infringe  upon  the  exclusive  right  of 
plaintiffs  and  all  the  other  members  of  the  said  Union  or  organiza- 
tions to  the  use  of  said  labels,  in  that  the  said  defendants,  as  such 
partners,  with  intent  to  defraud  the  plaintiffs  and  to  deceive  and 
defraud  the  public,  have  since  plaintiffs  adopted  and  used  said 
label  as  aforesaid,  sold  and  are  offering  for  sale  in  the  city  of 
Louisville,  county  of  Jefferson,  and  state  of  Kentucky,  boxes  of 
cigars  each  bearing  a  label  which  falsely  purports  to  have  been 
issued  by  the  Cigar  Makers'  International  Union  of  America,  a 
sample  of  which  false  label  is  herewith  exhibited  to  the  court  as 
part  hereof  pasted  upon  a  cigar  box  filed  with  this  petition  marked 
"C.  M.  I.  U.  0.  M.  No.  1"  which  box,  when  it  contained  cigars, 
was  sold  by  said  defendants  to  one  L.  D.  Simms  of  Rudd  Avenue 
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between  32nd  and  33rd  streets  in  the  city  of  Louisville  with  the 
said  false  label  thereon  as  it  now  appears  on  said  box.  That  said 
false  labels  so  used  and  about  to  be  used  by  defendants  are  such 
close  imitations  of  the  genuine  labels  used  by  plaintiffs  as  afore- 
said that  they  are  calculated  to  deceive  and  do  and  will  deceive  and 
mislead  the  public  and  purchasers  of  cigars  so  labeled  into  the  be- 
lief that  the  cigars  so  labeled  with  such  false  label  and  sold  by  de- 
fendants are  manufactured  by  members  of  the  aforesaid  Union; 
and  that  the  labels  used  by  defendants  are  false  and  spurious  imi- 
tations of  the  said  genuine  trade-mark  of  the  plaintiffs.  That 
by  said  wrongful  acts  of  defendants  heretofore  plaintiffs  have 
been  damaged  in  a  great  sum,  to  wit,  $2,000.00. 

Plaintiffs  state  by  reason  of  the  defendants  said  wrongful  acts 
irreparable  injury  and  damage  is  caused  to  them,  and  further  ir- 
reparable damage  and  injury  will  be  caused  to  them  by  such  wrong- 
ful acts  unless  the  defendants  are  enjoined  and  restrained  from 
continuing  the  same.  That  the  injunction  herein  applied  for  has 
not  been  refused  by  the  court,  nor  by  any  circuit  judge ;  that  irre- 
parable injury  will  result  to  the  applicants,  plaintiffs  herein,  if  the 
injunction  be  not  immediately  granted. 

Wherefore  plaintiffs  pray  the  court  to  grant  unto  plaintiffs  an 
immediate  order  of  injunction  commanding  the  defendants  to  re- 
frain from  using  the  said  false  labels  or  any  label  in  imitation  of 
plaintiffs'  said  genuine  labels  or  pasting  such  false  label  or  labels 
upon  any  box  or  boxes  of  cigars  intended  to  be  offered  for  sale,  or 
offering  for  sale  or  selling  boxes  of  cigars  bearing  a  label  or  labels 
which  falsely  purport  to  have  been  issued  by  the  Cigar  Makers' 
International  Union  of  America,  or  any  labels  which  are  imitations 
of  said  genuine  label  of  said  Cigar  Makers'  International  Union 
of  America ;  and  further  pray  judgment  against  the  defendants  for 
the  sum  of  $2000.00,  damages  sustained  by  the  wrongful  use  here- 
tofore of  said  false  and  fraudulent  labels,  and  that  the  injunction 
herein  prayed  for  be,  on  final  hearing  made  perpetual,  and  for 
their  costs  herein  and  for  all  further  and  proper  relief.14 

Form  No.  15. — Bill  to  enjoin  infringement  of  union  label,  on  spe- 
cial statutory  provisions. 

Complaining  shows  unto  your  Honor,  your  orator  Frederick  W. 

"Hetterman  v  Powers,  102  Ky.  133,  43  S.  W.  180,  80  Am.  St.  Eep.  348, 
39  L.  E.  A.  211. 
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Schmalz,  of  the  city  of  Newark,  County  of  Essex  and  State  of  New 
Jersey : 

1.  That  these  proceedings  are  instituted  on  behalf  of  the  Union 
Hat  Makers'  Association  of  Newark,  New  Jersey,  a  voluntary  as- 
sociation of  journeymen  hatters,  which  is  not  incorporated;  and 
this  action  is  brought  in  the  name  of  your  orator,  who  is  a  member 
of  the  said  association  and  has  been  duly  authorized  by  the  said  as- 
sociation so  to  do,  but  for  the  use  and  benefit  of  all  the  members 
of  the  said  association,  pursuant  to  a  resolution  adopted  by  the  said 
association  on  the  fourteenth  day  of  September,  eighteen  hundred 
and  ninety-six,  authorizing  the  commencing  of  the  same. 

2.  That  before  commencing  this  action  or  proceeding,  the  mem- 
bers so  authorized  filed  with  the  county  clerk  of  the  said  county  of 
Essex  a  certificate  of  the  president  and  secretary  of  the  said  Union 
Hat  Makers'  Association  of  Newark,  New  Jersey,  showing  that  such 
authority  had  been  duly  granted  to  your  orator,  pursuant  to  the 
statute  in  such  case  made  and  provided,  which  matters  and  things 
more  fully  and  at  large  appear  by  a  copy  of  the  said  resolution  and 
certificate  ready  to  be  produced  here,  and  hereto  attached  and 
marked  Exhibit  A. 

3.  That  the  said  association  on  the  sixteenth  day  of  September, 
eighteen  hundred  and  ninety -six,  caused  to  be  filed  for  record  in 
the  office  of  the  secretary  of  state,  duplicate  copies  of  the  label, 
trade-mark,  term,  design,  device,  name,  brand  or  form  of  adver- 
tisement, before  that  time  adopted  by  the  said  association,  by  leav- 
ing two  copies,  counterparts  or  fac-similes  thereof,  with  the  said 
secretary,  and  by  filing  therewith  a  sworn  statement  specifying  the 
name  or  names  of  the  person,  association  or  union  on  whose  behalf 
such  label,  trade-mark,  term,  design,  device,  or  form  of  advertise- 
ment, was  filed,  the  class  of  merchandise  and  a  particular  descrip- 
tion of  the  goods  to  which  it  had  been  and  was  intended  to  be  ap- 
propriated, and  that  the  parties  so  filing,  or  on  whose  behalf  such 
label,  trade-mark,  term,  design,  device,  or  form  of  advertisement, 
was  so  filed,  had  the  right  to  the  use  of  the  same,  and  that  no 
other  person,  firm,  association,  union  or  corporation  had  the  right 
to  such  use,  either  in  the  identical  form  or  in  any  such  near  resem- 
blance thereto  as  might  be  calculated  to  deceive,  and  that  the  fac- 
simile copies  or  counterparts  filed  therewith  are  true  and  correct; 
and  that  upon  such  filing  the  required  fee  of  one  dollar  was  duly 
paid. 


Form  No.  15  APPENDIX.  531 

4.  That  at  the  time  of  filing  the  said  copies,  counterparts  or  fac- 
similes and  the  said  sworn  statement,  the  said  Union  Hat  Makers' 
Association  applied  to  the  said  secretary  of  state  for  a  certified 
copy  of  the  said  label,  trade-mark,  term,  design,  device,  or  form  of 
advertisement,  and  a  certificate  of  the  said  secretary  of  state  of  the 
filing  thereof,  which  sworn  statement  was  in  the  form  of  an  affi- 
davit made  by  Stringer  White,  the  secretary  of  the  said  association, 
showing  that  the  same  was  and  is  the  genuine  label,  trade-mark, 
term,  design,  device,  or  form  of  advertisement  of  the  said  Union 
Hat  Makers'  Association  and  The  United  Hatters  of  North  Amer- 
ica, and  of  all  the  sub-associations  and  local  unions  of  journeyman 
hatters  throughout  the  United  States  and  Canada  belonging  to,  or 
connected  with,  the  said  United  Hatters  of  North  America. 

5.  That  the  said  secretary  of  state  thereupon,  on  the  said  six- 
teenth day  of  September,  eighteen  hundred  and  ninety-six,  under 
his  hand  and  seal,  delivered  to  the  said  Union  Hat  Makers'  Asso- 
ciation, the  party  filing  and  registering  the  said  copies,  counter- 
parts or  fac-similes,  a  certified  copy  of  the  same,  and  a  certificate  of 
the  filing  thereof,  showing  that  the  same  was  and  is  the  genuine 
label,  trade-mark,  term,  design,  device,  or  form  of  advertisement, 
of  the  said  Union  Hat  Makers'  Association,  and  others,  as  afore- 
said; and  that  your  orator  says  that  the  said  certificate  from  the 
said  secretary  of  state,  so  obtained  in  conformity  with  the  statute 
in  such  case  made  and  provided,  has  not  been  assigned  by  the  party 
to  whom  the  same  was  so  issued  as  aforesaid,  as  by  the  said  certi- 
fied copy,  certificate  and  affidavit  accompanying  the  same  more 
fully  and  at  large  appears,  copies  of  which  are  hereto  attached  and 
marked  Exhibits  A,  B  and  C. 

6.  That  the  said  label,  trade-mark,  term,  design,  device,  or  form 
of  advertisement,  heretofore  adopted  and  used,  and  so  filed  and  re- 
corded as  aforesaid,  and  shown  herewith  in  Exhibit  D,  are  true  and 
correct  fac-simile  copies  or  counterparts  of  the  said  genuine  label, 
trade-mark,  term,  design,  device,  or  form  of  advertisement,  and 
that  the  same  has  been  owned  and  in  actual  use  by  the  said  United 
Hatters  of  North  America,  and  the  said  Union  Hat  Makers'  As- 
sociation, and  the  said  sub-associations  and  local  unions  of  journey- 
men hatters  throughout  the  United  States  and  Canada,  for  about 
ten  years  last  past,  for  the  purpose  of  designating,  making  known 
or  distinguishing  goods,  wares,  merchandise,  or  other  product  of 
labor,  as  having  been  made,  manufactured,  produced,  prepared, 
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packed  or  put  on  sale  by  such  persons,  or  associations  or  unions  of 
workingmen,  known  as  journeymen  hatters,  or  by  a  member,  or 
members,  of  such  association  or  unions ;  that  neither  of  the  said  as- 
sociations or  unions,  or  any  member  or  association  connected  with 
the  said  United  Hatters  of  North  America,  have  at  any  time  since 
such  adoption  used  any  different  or  other  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement,  than  that  so  filed  and  re- 
corded with  the  said  secretary  of  state,  and  so  shown  as  aforesaid 
in  Exhibit  D  hereto  attached;  that  no  person,  firm,  association, 
union  or  corporation  has  the  right  to  use,  either  in  the  identical 
form  or  in  any  such  near  resemblance  thereto  as  may  be  calculated 
to  deceive,  the  said  label,  trade-mark,  term,  design,  device,  or  form 
of  advertisement,  so  filed  and  recorded  as  aforesaid,  without  the 
authority  of  the  said  United  Hatters  of  North  America,  or  the 
said  Union  Hat  Makers'  Association,  or  a  sub-association  or  local 
union  of  journeyman  hatters  connected  with  the  said  United  Hat- 
ters of  North  America,  and  then  only  in  compliance  with  the  con- 
stitution, by-laws  and  regulations  of  the  said  United  Hatters  of 
North  America  and  the  said  sub-associations  or  local  unions  be- 
longing to  or  connected  therewith ;  that  the  name  or  names  of  the 
persons,  associations  or  unions  on  whose  behalf  such  label,  trade- 
mark, term,  design,  device,  or  form  of  advertisement,  was  filed  and 
recorded  as  aforesaid,  are  as  follows,  to  wit:  the  said  United  Hat- 
ters of  North  America,  the  said  Union  Hat  Makers'  Association, 
and  all  the  sub-associations  and  local  unions  of  journeyman  hatters 
in  the  State  of  New  Jersey  and  elsewhere  belonging  to,  or  con- 
nected with,  the  said  United  Hatters  of  North  America  and  the 
members  thereof,  and  that  the  same  was  adopted  for  their  pro- 
tection and  is  and  has  been  their  sole  and  exclusive  property  ever 
since  its  said  adoption. 

7.  That  the  class  of  merchandise  to  which  the  said  label,  trade- 
mark, term,  design,  device,  or  form  of  advertisement,  so  filed  as 
aforesaid,  has  been  or  is  intended  to  be  appropriated,  by  such  au- 
thority as  aforesaid,  consists  of  hats  or  caps  of  any  and  all  kinds 
upon  which  the  skilled  labor  required  to  be  done  by  journeymen 
has  been  or  may  be  done  or  performed  in  their  trades  by  any  mem- 
ber or  members  of  the  said  United  Hatters  of  North  America,  or 
of  the  said  Union  Hat  Makers  Association,  or  of  any  sub-associa- 
tion, or  local  union,  of  journeyman  hatters  within  the  State  of 
New  Jersey,  or  throughout  the  United  States  and  Canada,  belong- 
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ing  to  or  connected  with  the  said  United  Hatters  of  North  Amer- 
ica; and  that  a  particular  description  of  the  goods  to  which  the 
same  has  been  or  is  intended  to  be  so  appropriated  as  aforesaid, 
is  as  follows,  to  wit:  silk  hats,  felt  hats,  straw  hats,  hats  for  chil- 
dren and  adults,  male  and  female,  and  hats  of  every  kind,  make, 
shape  and  style,  manufactured  or  sold,  or  intended  to  be  manufac- 
tured or  sold,  upon  which  the  skilled  labor  required  to  be  done  by 
journeymen,  has  been  or  may  be  done  or  performed  by  any  of  the 
said  members,  employed  in  their  trade  as  journeyman  hatters. 

8.  That  the  said  Union  Hat  Makers'  Association  is  an  organiza- 
tion composed  of  journeyman  hatters  of  the  District  of  Newark, 
and  is  a  sub-association  of,  and  connected  with,  the  said  United 
Hatters  of  North  America,  which  is  a  national  association  of  jour- 
neyman hatters  embracing  the  members  of  the  said  Union  Hat 
Makers'  Association  and  other  sub-associations  and  local  unions  of 
journeyman  hatters  throughout  the  United  States  and  Canada ;  that 
the  said  Union  Hat  Makers'  Association  has  its  headquarters  at 
Number  58  William  Street  in  the  said  city  of  Newark,  where  the 
meetings  of  the  said  local  association  are,  and  have  been  for  several 
years  last  past,  regularly  held;  that  the  president  of  the  said  local 
association  is  your  orator,  the  said  Frederick  W.  Schmalz,  and  that 
the  secretary  of  the  said  association  is  the  said  Stringer  White, 
who,  with  your  orator,  resides  in  the  said  city  of  Newark,  where 
they  have  resided  for  several  years  last  past ;  that  the  president  of 
the  said  United  Hatters  of  North  America  is  Edward  Barrett,  who 
resides  in  the  city  of  South  Norwalk,  in  the  county  of  Fairfield,  and 
State  of  Connecticut,  and  the  secretary  is  John  Phillips,  who  resides 
at  Number  477  Park  Avenue,  in  the  City  of  Brooklyn,  County  of 
Kings,  and  State  of  New  York;  and  that  the  headquarters  of  the 
said  United  Hatters  of  North  America  are  at  Number  502  Park 
Avenue,  in  the  said  City  of  Brooklyn. 

9.  That  the  said  United  Hatters  of  North  America,  at  the  last  reg- 
ular session  of  the  said  association,  held  in  January,  eighteen  hun- 
dred and  ninety-six,  adopted  a  constitution  and  by-laws  for  the 
government  and  regulation  of  its  affairs;  among  other  things,  it 
therein  and  thereby  provided  that  the  said  association  should  be 
known  as  The  United  Hatters  of  North  America,  and  also  amended 
and  thereupon  passed  certain  label  laws  as  set  forth  on  page  29 
of  the  printed  and  published  copies  of  the  same,  to  wit : 


534  APPENDIX.  Form  No.  15 

11  LABEL  LAWS. 

"No.  1.  No  factories  other  than  those  working  under  the  jurisdic- 
tion of  The  United  Hatters  of  North  America  shall  be  entitled  to  the 
use  of  the  label. 

"No.  2.  Any  manufacturer  using  hats,  any  part  of  which  was 
made  in  a  foul  shop,  shall  not  be  entitled  to  the  use  of  the  label. 

"No.  3.  Labels  shall  not  be  furnished  to  any  person  buying  sec- 
onds, knockdowns,  or  hats  in  the  rough  to  be  finished  outside  the 
factory  where  they  were  made,  unless  a  voucher  is  presented  to  the 
Label  Secretary,  filled  out  and  signed  by  the  steward  of  either  the 
finishing  or  making  departments. 

"No.  4.  The  Label  Steward  of  the  finishing  room  shall  have  full 
charge  of  the  distribution  of  the  labels,  and  shall  give  to  journeymen 
the  number  of  labels  necessary  for  each  weighout  to  be  sent  with  the 
hats  to  the  trimming  room. 

A  record  shall  be  kept  of  each  day's  work  by  the  Label  Steward, 
and  he  shall  report  the  same  to  the  Label  Secretary. 

"No.  5.  The  label  must  be  sewed  in  all  hats,  so  that  it  cannot  be 
taken  out  without  destroying  the  label. 

"No.  6.  Labels  shall  be  kept  in  a  box  under  lock  and  key. 

"No.  7.  The  National  Secretary  shall  furnish  to  the  Label  Sec- 
retaries books  of  blank  certificates  and  anything  else  that  may  be 
necessary  to  prevent  abuses  in  the  use  of  the  label.  The  books  shall 
be  given  to  the  Shop  Stewards,  and  shall  be  filled  out  by  them  when 
hats  are  sent  out  from  factories  in  the  rough. 

"No.  8.  Shop  Stewards,  when  they  are  sent  out  in  the  rough,  shall 
send  by  mail  to  the  Label  Secretary  of  the  district  to  which  the 
bodies  are  sent  voucher  B.  Voucher  C  shall  be  sent  with  the  hats. 
When  hats  are  sent  to  a  district  in  which  there  is  no  local  union  of 
hat  makers,  voucher  B  shall  be  sent  to  the  Secreatry  of  this  asso- 
ciation. 

"No.  9.  No  label  voucher  shall  be  recognized  after  forty  days 
from  date  of  issue. 

"No.  10.  It  shall  be  the  duty  of  the  joint  local  board  to  look  after 
the  interests  of  the  label  in  their  respective  districts. 

"No.  11.  Any  manufacturer  who  may  violate  any  of  the  label 
laws  shall  be  deprived  of  the  use  of  the  label  for  thirty  days  for 
the  first  offense." 

10.  That  by  the  second  article  of  the  said  constitution  it  was 
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further  provided  that  the  said  United  Hatters  of  North  America 
should  have  jurisdiction  over  the  general  welfare  of  local  associa- 
tions; apportion,  in  a  fair,  equitable  manner,  the  number  of  dele- 
gates from  each  association;  make  assessments  for  financial  pur- 
poses in  accordance  therewith;  pass  such  general  laws  and  trans- 
act such  other  business  as  in  its  opinion  the  welfare  of  the  trade 
demands,  provided  no  such  law  should  conflict  with  the  general 
spirit  of  the  Constitution;  and,  by  article  111,  that  regular  ses- 
sions should  be  held  every  four  years;  that  the  proceedings  of  all 
regular  conventions  should  become  a  law  immediately  on  the  final 
adjournment  of  the  said  conventions,  and  should  remain  so  unless 
repealed  by  a  two-third  representation  of  the  local  associations  in 
the  manner  provided  for  in  the  said  Constitution  and  by-laws; 
that,  in  the  proceedings  of  its  conventions,  local  associations  should 
be  entitled  to  one  vote  for  every  ten  members  or  fraction  thereof; 
that  two-thirds  of  the  total  vote  in  the  local  districts  should  be 
necessary  to  annul  new  laws  made  by  the  said  association,  or 
amendments  to  its  existing  laws;  that,  in  case  of  emergencies,  its 
Board  of  Directors  should  have  power  to  call  a  special  convention 
by  a  two-third  vote  of  their  number;  that  such  special  convention 
should  be  called  upon  the  application  of  two-thirds  of  the  local 
associations;  that  the  proceedings  of  any  such  special  convention 
should  become  a  law  immediately  on  its  final  adjournment,  unless 
repealed  by  a  two-third  vote  of  the  local  associations  in  the  manner 
therein  provided  for  the  annulment  of  laws ;  that  the  officers  should 
convene  all  meetings  of  the  said  association  until  their  successors 
are  elected,  and  that  the  said  association  should  pay  all  expenses 
therefor;  and,  by  Articles  IY  and  V,  that  all  regularly  organized 
associations  under  the  jurisdiction  of  the  said  United  Hatters  of 
North  America  should  be  entitled  to  representation,  those  local 
associations  having  two  hundred  members  or  less  being  entitled  to 
one  representative,  and  those  having  more  than  two  hundred  mem- 
bers being  entitled  to  one  delegate  for  each  additional  two  hun- 
dred, or  a  majority  fraction  thereof,  the  number  of  delegates  to  be 
based  on  the  number  of  members  in  good  standing  at  the  time  of 
the  election  of  the  delegates;  that  all  expenses  of  delegates  to  a 
convention  should  be  borne  by  the  association;  that  in  voting  in 
convention,  each  delegate  should  have  one  vote  for  every  ten  mem- 
bers, or  a  majority  fraction  of  ten  in  their  local  organization,  to 
be  divided  equally  among  the  delegates;  that  the  revenues  of  the 
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organization  should  be  raised  by  a  percentage  assessment  on  the 
earnings  of  its  members;  and,  by  Article  VI.,  that  no  person  should 
be  considered  fair  who  works  in  a  shop  not  under  the  jurisdiction 
of  the  said  United  Hatters  of  North  America,  or  of  any  local  asso- 
ciation, except  with  the  consent  of  the  local  association ;  that  where 
there  is  one,  and  not  more  than  nine,  fair  journeymen  working  in 
a  shop,  or  shops,  far  distant  from  any  local  association,  he  or  they 
shall  become  members  of  the  United  Hatters  of  North  America  by 
making  application  to  the  secretary. 

11.  That  the  said  constitution  and  by-laws  further  provide, 
among  other  things,  for  the  election  of  a  president,  vice-president, 
secretary  and  treasurer;  an  Executive  Board  is  also  created,  corn- 
posed  of  the  said  last  mentioned  officers ;  also  a  Board  of  ten  Direc- 
tors; and  the  powers,  duties  and  authority  of  the  said  officers  and 
directors  are  respectively  set  forth;  the  said  Board  of  Directors 
are  given  power  at  any  time  to  make  a  shop  fair  when  in  their 
judgment  it  is  for  the  best  interest  of  the  association  where  such 
shop  may  be ;  the  president,  vice-president,  secretary  and  treasurer 
of  each  local  association  connected  with  the  said  United  Hatters  of 
North  America  is  to  constitute  and  be  styled  the  local  executive 
board,  whose  duty  it  is  to  see  that  the  laws  of  the  association  are  ob- 
served in  their  respective  localities ;  the  aforesaid  national  executive 
board  is  authorized  to  form  an  association  under  the  jurisdiction 
of  the  said  United  Hatters  of  North  America  whenever  any  local 
association  withdraws  from  the  same  or  is  suspended,  and  the  local 
associations,  under  the  jurisdiction  of  the  said  United  Hatters  of 
North  America,  are  required  to  have  the  said  constitution  and  by- 
laws printed  in  conjunction  with  their  local  laws  and  adopted  in 
conformity  therewith;  the  said  constitution  also  provides  for  ar- 
bitration, where  a  shop's  crew  cannot  agree  with  their  employer, 
and  that  when  a  dispute  occurs,  in  connection  with  prices,  between 
employer  and  employee,  the  members  shall  remain  at  work  at  the 
old  prices  until  the  dispute  is  settled  by  arbitration;  no  local  as- 
sociation has  authority  to  declare  a  turnout  without  the  consent  of 
the  Executive  Board;  a  traveling  card  of  membership  is  issued  to 
members  by  the  national  association  which  entitles  a  member  to 
recognition,  and,  in  the  event  of  his  death,  to  the  defrayal  of  burial 
expenses,  when  not  three  months  in  arrears  for  dues,  not  to  ex- 
ceed the  sum  of  seventy-five  dollars;  a  copy  of  which  said  printed 
and  published  constitution  and  by-laws  of  the  said  United  Hatters 
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of  North  America  is  now  in  the  possession  of  your  orator,  ready 
to  be  produced  here  when  and  as  this  court  may  direct. 

12.  That  Edwin  Woolley  and  Fred  S.  Crane,  of  the  said  city  of 
Newark,  are  and  have  been  for  more  than  three  years  last  past, 
partners  in  trade  under  the  firm  name  and  style  of  Woolley  & 
Crane,  and  during  all  that  time  have  been  extensively  engaged  in 
the  business  of  manufacturing,  finishing,  selling,  and  putting  on 
the  market  to  be  sold,  various  kinds  of  soft  and  stiff  hats,  in  very 
large  quantities,  at  their  factory  Number  24  Fair  Street  in  the  said 
City  of  Newark;  and  your  orator  alleges,  upon  information  and 
belief,  that  the  said  firm  of  Woolley  &  Crane  now  are,  and  for  the 
last  three  years  have  been  constantly  using  a  counterfeit  or  imita- 
tion label  on  all,  or  nearly  all,  the  hats  which  are  made  or  finished 
at,  and  sent  out  from,  their  said  factory ;  that  no  genuine  labels  have 
been  obtained  or  used  by  the  said  firm  of  Woolley  &  Crane  at  any 
time  during  the  last  three  years  on  any  of  the  hats  which  they  have 
manufactured,  finished,  sold  or  sent  out  from  their  said  factory 
or  elsewhere ;  and  that  a  copy  of  the  said  genuine  label  of  the  said 
United  Hatters  of  North  America  is  immediately  hereunder  shown 
on  the  right  hand,  and  a  copy  of  the  said  counterfeit  or  imitation 
label  so  used  as  aforesaid  by  the  said  firm  of  Woolley  &  Crane  is 
here  shown  on  the  left  and  on  a  line  with  the  said  genuine  label, 
which  said  labels  are  hereinafter  referred  to  as  the  "  genuine " 
label  and  the  "counterfeit"  label: 

Counterfeit.  Genuine. 

The  United  Hatters  The  United  Hatters 

Stamp  Stamp 

of  North  America.  of  North  America. 

13.  That  the  said  factory  of  the  said  firm  of  Woolley  &  Crane 
for  the  last  three  years  has  not  been,  and  is  not  now,  working  un- 
der the  jurisdiction  of  the  said  United  Hatters  of  North  America ; 
that  during  all  that  time,  some  part  of  the  hats  finished  by  the  said 
firm  have  been,  and  now  are,  made  in  a  "foul"  shop,  and  the  said 
manufacturers  and  finishers,  therefore,  are  not  entitled  to  the  use 
of    the    said    genuine    label;    that,    under    such    conditions,    any 
use  made  of  the  said  genuine  label  by  the  said  firm  of  Woolley 
&  Crane  during  the  last  three  years  would  have  been  in  violation 
of  the  constitution  and  sections  1,  2,  3,  4,  7,  8,  9,  and  11,  of  the 
label  laws  of  the  said  United  Hatters  of  North  America,  as  above 
get  forth  on  pages  7  and  8  hereof ;  that  at  no  time  during  the  three 
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years  last  past  has  any  license,  right  or  privilege  been  given  or 
granted  to,  or  obtained  by,  the  said  firm  of  Woolley  &  Crane,  by, 
of,  from  or  through  the  said  United  Hatters  of  North  America,  or 
the  said  Union  Hat  Makers'  Association  or  any  sub-association  or 
local  union  connected  with  or  belonging  to  the  said  United  Hatters 
of  North  America,  or  any  other  person  or  persons,  for  the  use  of 
the  said  genuine  label;  and  that  neither  the  said  Edwin  Woolley 
nor  the  said  Fred  S.  Crane,  nor  the  said  firm  of  Woolley  &  Crane, 
have  now,  or  have  had  during  the  three  years  last  past,  any  right 
whatever  to  make  any  use  of  the  said  genuine  label ;  and  that  any 
and  all  use  by  them,  or  any  of  them,  or  by  any  other  person  or 
persons,  of  the  said  counterfeit  label,  is  and  has  been  wrongful  and 
unlawful  as  against  your  orator  and  those  on  whose  behalf  this 
action  is  brought. 

14.  That  your  orator  believes  and  has  reason  to  believe,  and 
therefore  alleges,  upon  information  and  belief,  that  the  said  firm 
of  Woolley  &  Crane,  now  do,  and  for  more  than  three  years  last 
past  did,  unlawfully,  wrongfully  and  continuously  during  all  that 
time,  use  and  display  on  the  hats  manufactured,  finished,  put  upon 
the  market  and  sold  as  aforesaid  by  the  said  firm,  the  said  counter- 
feit label  above  shown  on  page  12  hereof ;  and  during  all  that  time 
have  constantly  used,  sold,  offered  for  sale,  uttered  and  circulated 
the  said  counterfeit  or  imitation  of  the  said  genuine  label;  and 
have  wrongfully  and  continuously  had  in  their  possession,  or  under 
their  control,  large  quantities  of  the  said  counterfeit  label  for  the 
purpose  of  so  using  them  as  aforesaid  and  supplying  them  to  the 
trade  to  be  unlawfully  and  wrongfully  used  by  their  customers,  and 
have  actually  supplied  to  others  to  be  so  used  considerable  quan- 
tities of  the  said  counterfeit  labels,  but  of  or  from  whom,  and  how 
and  how  or  by  what  means,  the  said  counterfeit  labels,  or  any  of 
them,  have  been  at  any  time,  or  are  now,  obtained,  your  orator  has 
been  and  still  is  unable  to  ascertain,  and  cannot  do  so  except  from 
the  said  firm  of  Woolley  &  Crane  in  the  manner  hereinafter  prayed 
for. 

15.  And  your  orator  further  shows  and  alleges,  upon  informa- 
tion and  belief,  that  the  said  firm  of  Woolley  &  Crane,  for  three 
years  last  past,  have  constantly  knowingly  used  the  said  counter- 
feit or  imitation  label,  and  knowingly  sold  and  disposed  of,  and 
kept  and  had  in  their  possession  with  intent  that  the  same  should 
be  sold  and  disposed  of,  large  quantities  of  goods,  wares,  mer- 
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chandise  and  product  of  labor,  and  boxes,  cases  and  packages,  to 
which,  in  which  or  on  which  such  counterfeit  or  imitation  label 
was  sewed,  stitched,  attached,  affixed,  stamped  or  impressed,  with- 
out any  right,  authority,  license  or  privilege  so  to  do;  that  any 
and  every  such  use  and  display  by  or  on  behalf  of  the  said  firm  of 
Woolley  &  Crane  at  any  and  all  times  has  been  unlawfully  and 
wrongfully  made  and  done,  and  that  any  and  all  such  use  of  any 
such  counterfeit  label  or  imitation  of  the  said  label,  trademark, 
term,  design,  device  or  form  of  advertisement  of  the  said  United 
Hatters  of  North  America  and  others  aforesaid  is  contrary  to  law 
and  against  the  rights  of  your  orator  and  those  for  whose  use  and 
benefit  this  action  is  brought;  and  that  neither  the  said  firm  nor 
any  other  person  or  persons  have  any  right  to  use,  or  cause  or 
permit  to  be  used,  any  counterfeit  or  imitation  whatever  of  the 
genuine  label  above  shown  on  page  12  hereof,  either  in  the  identical 
form,  or  in  any  such  near  resemblance  thereto  as  may  be  calculated 
to  deceive ;  that  the  said  label,  trademark  or  form  of  advertisement 
used  by  the  said  firm  of  Woolley  &  Crane  as  aforesaid  is  a  counter- 
feit or  imitation  of  the  said  genuine  label,  almost  identical  in  form, 
and  in  such  near  resemblance  to  the  said  genuine  label  that  it  may 
be  and  is  calculated,  and  was  and  is  intended,  to  deceive ;  and  that 
a  copy  of  the  said  counterfeit  imitation  unlawfully  used  by  the 
said  firm  is  shown  on  page  12  hereof,  and  that  any  and  all  use  of 
the  same  by  the  said  firm,  as  above  alleged  and  set  forth  or  other- 
wise, is  a  direct  violation  of  an  act  of  the  legislature  entitled 
''An  Act  to  provide  for  the  adoption  of  labels,  trademarks  and 
forms  of  advertising  by  associations  or  unions  of  workingmen,  and 
to  regulate  the  same,"  approved  March  twenty-seventh,  eighteen 
hundred  and  eighty-nine,  and  of  the  acts  amendatory  thereof  and 
supplementary  thereto. 

16.  And  your  orator  further  shows  that  irrespective  of,  and 
without  regard  to,  the  aforesaid  legislation  of  this  state  prohibiting 
the  said  use  of  the  counterfeit  label  as  aforesaid,  the  adoption  or 
use  in  the  manner  herein  set  forth,  or  otherwise  in  any  way  what- 
ever, is  contrary  to  the  law  of  the  land  and  a  violation  of  the  sole 
and  exclusive  rights  of  your  orator  and  the  members  of  the  asso- 
ciations aforesaid  in  and  to  the  said  genuine  label  so  adopted  for 
their  protection,  and  likewise  a  gross  fraud  upon  manufacturers, 
employers,  union  employees,  consumers  and  the  public,  who  recog- 
nize and  use  the  said  genuine  label  to  a  very  great  extent  in  all 
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parts  of  the  United  States  and  Canada  for  the  purpose  of  encour- 
aging the  advancing  the  interests  of  union  labor  in  hatting  and 
other  skilled  trades,  by  reason  of  the  deception  and  false  repre- 
sentations of  the  said  firm  of  Woolley  &  Crane  in  their  aforesaid 
use  and  display  of  the  said  counterfeit  label  as  hereinbefore  shown 
and  alleged,  and  that  the  same  has  been,  and  is,  not  only  calculated 
to  so  mislead  and  deceive,  but  that  the  said  counterfeit  label  was  so 
adopted,  and  was  and  is  used,  by  the  said  firm  with  the  deliberate 
intention  and  design,  and  the  express  purpose  and  object,  of  so 
misleading  and  deceiving,  and  that  the  said  persons  and  the  public 
have  been  misled  and  deceived  and  defrauded  thereby. 

17.  And  your  orator  further  shows,  upon  information  and  belief ; 
that  the  said  firm  of  Woolley  &  Crane,  on  and  after  the  filing  and 
recording  of  the  said  genuine  label  on  the  said  sixteenth  day  of 
September,  eighteen  hundred  and  ninety -six,  and  up  to  the  time  of 
the  commencement  of  this  action,  and  daily  (except  Sundays'  at 
all  times  within  three  years  last  past,  in  this  state  and  elsewhere 
as  aforesaid,  unlawfully,  wrongfully,  and  injuriously,  and  with 
intent  to  derive  profit  and  advantage  from  the  use  of  the  said 
counterfeit  label  as  aforesaid  and  to  deprive  your  orator,  and  the 
members  of  the  said  Union  Hat  Makers'  Association  and  others  as 
aforesaid,  of  the  profits  and  advantages  which  your  orator  and  they 
might,  and  otherwise  would,  have  derived  from  the  sale  and  use  of 
the  said  genuine  label,  and  without  having  or  being  entitled  to  any 
license  or  authority  of  the  said  United  Hatters  of  North  America 
or  the  said  Union  Hat  Makers'  Association  or  otherwise  to  use  the 
said  genuine  label,  and  against  the  will  of  your  orator  and  the 
members  on  whose  behalf  this  action  is  brought,  did  use  and  did 
cause  to  be  used,  and  did  cause  to  be  made  and  used,  the  said  coun- 
terfeit label,  in  violation  of  the  said  exclusive  rights  in  the  said 
genuine  label  of  the  said  members  of  the  said  association  secured 
to  them  in  conformity  with  the  statute  in  such  case  made  and  pro- 
vided and  by  the  laws  of  the  land,  as  hereinbefore  shown  and  set 
forth;  but  what  quantity  of  the  said  counterfeit  labels  the  said 
firm  have  used  or  made,  or  caused  to  be  made  and  used,  your  orator 
is  unable  to  ascertain  and  cannot  set  forth,  but  your  orator  avers, 
on  information  and  belief,  that  the  said  firm  of  Woolley  &  Crane 
so  used  and  made,  and  caused  to  be  made  and  used,  a  very  large 
number  thereof,  and  that  they  derived  large  profits  therefrom,  but 
to  what  amount  your  orator  has  not  been  able  to  ascertain  and 
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cannot  set  forth;  and  that  your  orator  and  the  said  association 
have  been  and  are  thereby  deprived  of  large  profits  by  reason  of 
the  aforesaid  unlawful  and  wrongful  use  by  the  said  Woolley  & 
Crane  of  the  said  counterfeit  label,  and  that  they  have  incurred 
large  damages  thereby ;  and  that  any  use  as  aforesaid,  or  any  other 
use,  of  the  said  counterfeit  label,  or  any  display  or  sale  of  any 
goods  manufactured,  used,  displayed  or  sold  upon  or  for  which 
any  such  counterfeit  or  imitation  is  so  used  as  aforesaid  or  other- 
wise by  the  said  firm  of  Woolley  &  Crane  should  be  enjoined,  and 
that  an  injunction  should  be  granted  by  this  court  to  restrain  and 
prevent  any  such  manufacture,  use,  display  or  sale  by  the  said 
firm  of  Woolley  &  Crane,  or  any  other  person  or  persons  in  their 
behalf;  and  that  damages  should  be  awarded  to  your  orator,  for 
the  use  and  benefit  of  the  said  members  of  the  said  associations,  re- 
sulting from  such  wrongful  use  as  may  be  proved;  and  that  the 
said  firm  of  Woolley  &  Crane  should  be  required  to  discover  and 
pay  to  your  orator,  for  the  use  and  benefit  of  the  parties  injured, 
all  the  profits  derived  from  such  wrongful  use,  in  addition  to  any 
and  all  damages  arising  therefrom ;  and  that  this  court  should  also 
order  all  such  counterfeit  labels  in  the  possession  or  control  of  the 
said  firm  of  Woolley  &  Crane  to  be  delivered  to  an  officer  of  this 
court,  or  to  the  complainant,  to  be  destroyed;  and  that  the  said 
firm  of  Woolley  &  Crane  should  be  directed  to  pay  over  any  and 
all,  fines  and  penalties  incurred  by  them  by  reason  of  any  violation 
of  any  law  providing  therefor,  and  recoverable  in  this  court;  and 
that  the  said  firm  of  Woolley  &  Crane  should  account  to  your 
orator. 

18.  And  your  orator  further  shows  that  he  hears  and  has  reason 
to  fear  that  unless  the  said  firm  of  Woolley  &  Crane  are  restrained 
by  a  writ  of  injunction  issuing  out  of  this  honorable  court,  they 
will  continue  to  make  and  use,  and  to  cause  to  be  made  and  used, 
large  numbers  of  the  said  counterfeit  label,  and  will  thereby  occa- 
sion irreparable  injury  to  your  orator  and  the  said  associations  and 
members  thereof  and  their  exclusive  rights  in  the  said  genuine 
label,  and  that  so  long  as  the  same  is  continued  by  the  said  un- 
lawful use  of  the  said  counterfeit  label  by  the  said  firm  of  Woolley 
&  Crane,  many  others  have  been  and  will  be  induced  and  encour- 
aged to  use  the  same,  to  the  further  and  continuing  wrong  and  in- 
jury to  your  orator  and  others  aforesaid. 

IN  CONSIDERATION  WHEREOF,  and  forasmuch  as  your 
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orator,  and  those  for  whose  benefit  this  action  is  brought  as  afore- 
said, are  without  adequate  remedy  in  the  premises  at  and  by  the 
strict  rules  of  the  common  law,  and  can  only  obtain  relief  in  this 
honorable  court  where  matters  of  this  nature  are  properly  cogniz- 
able and  relievable, 

TO  THE  END,  THEREFORE,  that  the  said  Edwin  Woolley 
and  the  said  Fred  S.  Crane,  partners  trading  as  Woolley  and 
Crane,  the  defendants  may,  to  the  best  and  utmost  of  their  respect- 
ive knowledge,  remembrance,  information  and  belief,  full,  true  and 
perfect  answer  make  to  all  and  singular  the  matters  aforesaid,  BUT 
WITHOUT  OATH,  and  that  as  fully  and  particularly  as  if  the 
same  were  here  repeated  and  they,  and  each  of  them,  distinctly  in- 
terrogated thereto,  and  more  especially  that  they  may,  in  manner 
aforesaid,  answer  and  set  forth: 

(a)  Whether  the  said  defendants,  or  either  of  them,  or  the  said 
firm  of  Woolley  &  Crane,  have  used  or  made,  or  caused  to  be  made 
and  used,  at  any  time  within  three  years  last  past,  or  now  use,  any 
such  counterfeit  label  as  that  above  shown,  and  designated  as  such, 
on  page  12  hereof,  or  any  other  counterfeit  label,  in  any  manner 
whatever,  or  had  the  same  or  any  of  them,  or  any  similar  label, 
in  their  possession  or  under  their  control  during  the  whole  or  any 
part  of  the  last  three  years: 

(b)  Whether,  if  the  said  defendants  or  either  of  them,  or  the 
said  firm  of  Woolley  &  Crane,  have  had  the  said  counterfeit  label 
in  their  possession  or  under  their  control  as  aforesaid  or  otherwise, 
they  have  used  such  label,  or  any  counterfeit  label,  on  any  goods 
manufactured,  finished,  produced  put  upon  the  market,  sold  or 
disposed  of,  by  them  or  any  or  either  of  them,  and,  if  so,  upon 
what  goods  such  label  has  been  so  used  by  them  or  either  or  any  of 
them,  their  servants,  agents  or  employees,  and  how  used,  and  at 
what  time  and  in  what  quantities : 

(c)  Whether  the  said  defendants  or  either  of  them,  or  the  said 
firm  of  Woolley  &  Crane,  have,  at  any  time  within  the  last  three 
years,  supplied  or  delivered  the  said  counterfeit  label  above  shown, 
or  any  similar  label,  or  permitted  or  known  the  same  to  be  supplied, 
to  others,  or  given  consent  to  any  person  or  persons,  firm  or  cor- 
poration, to  use  the  same,  doing  business  or  trading  with  them,  or 
any  other  person  or  persons,  firm  or  corporation,  and,  if  so,  the 
name  or  names  of  any  and  all  such  persons  to  whom  the  same  has 
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been  given,  supplied,  or  delivered,  or  such,  consent  given,  as  afore- 
said, and  their  residences  or  locations: 

(d)  Whether  or  not  the  said  defendants  or  either  of  them,  or 
the  said  firm  of  Woolley  &  Crane,  have  purchased  or  bought,  or 
caused  to  be  purchased  or  bought,  or  have  had  or  received,  of  or 
from  any  person  or  persons,  firm  or  corporation,  any  of  the  said 
counterfeit  labels  like  the  one  shown  on  page  12  hereof,  or  any 
counterfeit  label,  or  any  label,  trademark,  term  design,  device  or 
form  of  advertisement  intended  or  calculated  to  lead  the  public 
to  believe  that  the  said  defendants,  or  the  said  firm  of  Woolley  & 
Crane,  are  manufacturing,  finishing,  putting  upon  the  market  or 
selling  any  hats  or  goods  having  the  said  genuine  label  shown  as 
aforesaid,  or  using  the  same  in  any  manner  whatever;  and,  if  so, 
the  name  or  names  of  the  person  or  persons,  firm  or  corporation, 
from  whom  the  same  were  purchased,  bought,  obtained,  had  or  re- 
ceived, and  the  price  paid,  or  agreed  to  be  paid,  by  the  said  defend- 
ants or  either  of  them,  or  by  the  said  firm  of  Woolley  &  Crane  for 
the  same; 

AND  that  the  said  defendants,  Edwin  Woolley  and  Fred  S. 
Crane,  partners  in  trade  by  and  under  the  firm,  name  and  style 
of  Woolley  &  Crane,  their  agents,  servants  and  employees,  may 
be  enjoined  and  restrained,  by  the  judgment,  order  and  decree  of 
this  honorable  court,  from  having,  possessing  or  using  the  said 
counterfeit  label,  or  any  counterfeit  label,  or  any  colorable  imita- 
tion of  the  said  genuine  label;  and  from  using  the  said  genuine 
label,  either  in  the  identical  form  or  in  any  such  near  resemblance 
thereto  as  might  be  calculated  to  deceive;  and  from  using  any 
counterfeit  of  the  said  genuine  label  above  shown,  and  from  the 
manufacture,  display  or  sale  of  any  such  counterfeit  label  above 
shown;  and  from  any  manufacture,  use,  display,  or  sale,  of  any 
imitation  of  the  said  genuine  label,  or  any  label  in  any  such  near 
resemblance  thereto  as  might  be  calculated  to  deceive  the  public; 
or  any  label  bearing  the  name,  "The  United  Hatters  of  North 
America"  or  the  "Union  Hat  Makers'  Association  of  Newark,  New 
Jersey/'  or  any  of  the  words,  figures  or  designs  of  the  said  gen- 
uine label,  or  any  label  having  any  such  resemblance  to  the  said 
genuine  label  in  any  respect  as  might  be  calculated  to  deceive  the 
public ; 

AND  that  the  said  court  shall  award  to  your  orator,  for  the  use 
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and  benefit  of  all  the  members  of  the  said  associations  or  union  of 
workingmen  in  whose  behalf  this  action  is  brought  such  damages 
resulting  from  any  wrongful  use  of  the  said  counterfeit  label  as  may 
be  proved,  and  shall  require  the  said  defendants  Edwin  Woolley 
and  Fred  S.  Crane,  partners  as  aforesaid  trading  as  Woolley  & 
Crane,  to  pay  to  your  orator,  for  the  use  and  benefit  of  the  parties 
injured,  the  profits  derived  from  such  wrongful  use,  or  both  profits 
and  damages; 

AND  that  this  court  shall  order  any  and  all  such  counterfeit 
labels  in  the  possession  or  under  the  control  of  the  said  defendants, 
or  either  of  them,  to  be  delivered  to  an  officer  of  this  court,  or  to 
your  orator,  the  complainant,  to  be  destroyed; 

AND  that  the  said  defendants  may  account  for  and  pay  over  to 
your  orator  any  and  all  such  profits,  advantages  or  benefits  as  they, 
or  either  of  them,  may  have  derived  from  any  wrongful  use  of  the 
said  counterfeit  label,  or  any  counterfeit  or  imitation  of  the  said 
genuine  label  of  the  said  United  Hatters  of  North  America  and 
others  aforesaid,  and  pay  to  your  orator  all  the  costs,  expenses  and 
disbursements  occasioned,  or  that  may  be  incurred,  by  reason  or 
on  account  of  these  proceedings; 

And  that  your  orator  may  have  such  further  or  other  relief  in 
the  premises  as  the  nature  of  the  case  may  require  and  as  shall 
be  agreeable  to  equity  and  good  conscience ; 

MAY  IT  PLEASE  YOUR  HONOR',  the  premises  considered,  to 
grant  unto  your  orator  not  only  the  state's  writ  or  writs  of  in- 
junction, issuing  out  of  and  under  the  seal  of  this  honorable  court, 
to  be  directed  to  the  said  Edwin  Woolley  and  the  said  Fred  S. 
Crane,  enjoining  and  restraining  them,  and  each  of  them,  in  accord- 
ance with  the  prayers  of  this  bill;  but  also  the  state's  writ  or 
writs  of  subpoena,  issuing  out  of  and  under  the  seal  of  this  honor- 
able court,  to  be  directed  to  the  said  Edwin  Woolley  and  the  said 
Fred  S.  Crane,  commanding  them,  and  each  of  them,  by  a  certain 
day  and  under  a  certain  penalty  therein  to  be  expressed,  to  be  and 
appear  before  this  honorable  court,  then  and  there  to  answer,  all 
and  singular,  the  said  premises,  and  to  stand  to,  abide  by  and  per- 
form such  order  and  decree  therein  as  to  your  Honor  shall  seem 
meet,  and  as  may  be  agreeable  to  equity  and  good  conscience. 


16  Schmalz  v  Wooley,  57  N.  J.  Eq.  303,  41  Atl.  939,  73  Am.  St.  Eep.  637. 
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Form  No.  16. — Information  for  infringement  of  union  label. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the 
county  of  St.  Clair,  in  the  name  and  by  the  authority  of  the  State 
of  Illinois,  upon  their  oaths  present  that  Theodore  Vogt  on  the 

—  day  of  ,  1894,  at  the  city  of  East  St.  Louis,  in  St. 

Clair  County,  did  wilfully,  unlawfully,  and  knowingly,  use  an 
imitation  of  a  certain  label,  trademark,  and  form  of  advertisement 
of  Cigar  Makers'  International  Union,  No.  250,  of  Belleville,  Illi- 
nois, upon  certain  boxes  containing  cigars,  then  and  there  sold  and 
handled  by  the  said  Theodore  Vogt,  he,  the  said  Theodore  Vogt, 
then  and  there  knowing  the  said  label,  trademark  or  advertisement 
to  be  an  imitation  of  the  true  and  genuine  label,  trademark  and 
form  of  advertisement  adopted  by  said  Cigar  Makers'  International 
Union,  No.  250,  of  Belleville,  Illinois,  contrary  to  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Illinois.18 

Form  No.  17. — Information  for  infringement  of  union  label. 

Nelson  Thomas,  Assistant  Prosecuting  Attorney,  of  the  City  of 
St.  Louis  Court  of  Criminal  Correction,  now  here  in  court,  on  be- 
half of  the  State  of  Missouri,  information  makes  as  follows: 

That  one  Albert  H.  St.  Clair  in  the  City  of  St.  Louis,  on  the  first 
day  of  April,  1905,  did  unlawfully  and  knowingly,  with  intent  to 
defraud  the  International  Typographical  Union  of  North  America, 
an  association  and  union  of  workingmen,  which  said  union  is  not 
incorporated,  engaged  in  the  art  of  printing  and  in  allied  arts, 
wishing  to  adopt  a  particular  name,  term,  design  and  device  as  its 
trade-mark,  to  designate,  make  known  and  distinguish  goods,  wares 
and  merchandise  manufactured  and  prepared  by  a  member  or  mem- 
bers of  said  union,  wrote  out  a  description  of  such  name,  term, 
design  and  device,  describing  the  same  accurately,  as  a  label,  stamp 
and  device  consisting  of  an  imprint  containing  the  words,  "  Typo- 
graphical Union  Label,"  or  containing  the  words,  " Allied  Printing 
Trades  Council,"  together  with  the  name  of  the  city  or  town  in 
which  is  located  the  local  union  or  subordinate  body  using  said 
label,  stamp  and  device,  said  label,  stamp  and  device  to  be  im- 
printed from  electrotype  cuts,  and  in  so  far  as  practicable  to  be  of 
the  following  designs: 

18  Vogt  v  People,  59  111.  App.  684. 
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"For  Typographical  Union  Label: 

Typographical 
UNION          LABEL 
(Name  of  town  or  city.) 

For  Allied  Printing  Trades  Council: 

Allied  Printing 

UNION 

TRADES  COUNCIL 

Label. " 

That  said  label,  stamp  and  device  containing  the  words  "Typo- 
graphical Union  Label,"  with  the  name  of  the  city  or  town,  to  be 
used  and  intended  to  be  used  upon  matter  in  which  the  members 
of  said  union  are  engaged  wholly  at  the  art  of  printing  or  composi- 
tion, and  said  label,  stamp  and  device,  containing  the  words,  "Al- 
lied Printing  Trades  Council  Union  Label "  with  the  name  of  the 
city  or  town  to  be  used  and  intended  to  be  used  upon  the  matter 
in  which  the  members  of  said  union  are  engaged  as  well  as  binding, 
stereotyping  or  operating  printing  presses  as  at  the  art  of  printing 
or  composition;  and  signed  and  acknowledged  the  same  before 
a  notary  public,  and  filed  the  same  in  the  office  of  the  Secretary 
of  State  of  this  state,  by  leaving  two  copies,  counterparts  thereof 
with  said  Secretary  of  State,  who  filed  the  same  in  his  office  on 
October  25th,  1900,  and  said  Secretary  of  State  thereafter  delivered 
to  said  International  Typographical  Union  of  North  America,  a 
duly  attested  certificate  of  the  record  of  same;  which  said  design, 
label,  stamp,  device  and  trade-mark  is  designed  for,  used  for  and 
intended  to  be  used  by  members  of  said  International  Typograph- 
ical Union  of  North  America,  its  subordinate  councils  and  local 
bodies,  and  such  other  person  or  persons  as  might  be  authorized 
and  permitted  to  use  the  same  by  the  Allied  Printing  Trades  Coun- 
cils of  said  International  Typographical  Union  of  North  America, 
to  be  usually  affixed  by  them  respectively,  to,  upon  and  used  in 
connection  with  printed  matter  and  articles  made  and  printed  by 
them  respectively. 

That  said  International  Typographical  Union  of  North  America 
in  St.  Louis,  Missouri,  is  composed  of  members  thereof  formed 
into  subordinate  unions  and  local  bodies,  and  the  Allied  Printing 
Trades  Council  of  St.  Louis,  Missouri,  is  composed  of  subordinate 
unions  and  local  bodies  thereof  in  said  St.  Louis,  Missouri.  That 
said  Allied  Printing  Trades  Council  of  St.  Louis,  Missouri,  was,  at 
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and  prior  to  the  times  hereinafter  named,  agent  of  said  Interna- 
tional Typographical  Union  of  North  America,  and  acting  as  such 
agent,  and  then  and  there  having  authority  so  to  do,  loaned  to  The 
Modern  View  Printing  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Missouri,  then  and  there  engaged  at  the 
art  of  printing  or  composition,  binding,  stereotyping  and  operating 
printing  presses,  said  Allied  Printing  Trades  Councirs  label,  stamp, 
device  and  trade-mark,  and  numbered  the  same  85,  and  authorized 
and  permitted  the  said  Modern  View  Printing  Company  to  use  the 
same  and  to  affix  the  same  upon  and  use  it  in  connection  with 
printing  matter  and  articles  made  and  printed  by  said  The  Modern 
View  Printing  Company. 

That  one  Albert  H.  St.  Clair,  in  the  city  of  St.  Louis,  on  the  first 
day  of  April,  1905,  did  unlawfully  and  knowingly,  with  intent  to 
defraud  said  International  Typographical  Union  of  North  America, 
said  Allied  Printing  Trades  Council  of  St.  Louis,  Missouri,  and  said 
The  Modern  View  Printing  Company,  and  divers  persons  whose 
names  are  unknown  and  therefore  cannot  be  stated,  have  in  his  pos- 
session a  representation,  likeness,  similitude  and  imitation  of  the  said 
private  design,  device,  stamp  and  trade-mark  of  said  International 
Typographical  Union  of  North  America,  designed  for,  used  and  in- 
tended to  be  used  by  said  Allied  Printing  Trades  Council  of  St. 
Louis,  Missouri,  and  said  The  Modern  View  Printing  Company,  to 
be,  and  usually  affixed  by  said  Allied  Printing  Trades  Council  of 
St.  Louis,  Missouri,  and  said  The  Modern  View  Printing  Company, 
to,  upon  and  used  in  connection  with  printed  matter  and  articles 
made  and  printed  by  said  Allied  Printing  Trades  Council  of  St. 
Louis,  Missouri,  and  said  The  Modern  View  Printing  Company,  for 
the  purpose  on  the  part  of  him  said  Albert  H.  St.  Clair,  of  then 
and  there  unlawfully  and  fraudulently  making  impressions  on 
printing  matter  and  articles  made  and  printed  by  him,  said  Albert 
H.  St.  Clair,  then  and  there  unlawfully  and  fraudulently  selling 
the  same  when  so  made,  and  then  and  there  unlawfully  and  fraud- 
ulently passing  the  same  off  on  the  community  as  the  original  print- 
ed matter,  articles  and  merchandise  of  said  Allied  Printing  Trades 
Council  of  St.  Louis,  Missouri,  and  said  The  Modern  View  Printing 
Company,  and  did  then  and  there  in  fact  unlawfully  and  fraud- 
ulently print  three  thousand  advertising  cards  of  and  for  one 
Howard  E.  Lindsay,  on  which  said  advertising  cards  said  Albert 
H.  St.  Clair  did  then  and  there  unlawfully  and  fraudulently 
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make,  impress  and  print  said  representation,  likeness,  similitude 
and  imitation,  which  is  as  follows:  (Here  is  inserted  a 
copy  of  the  label).  of  said  private  design,  device,  stamp 
and  trade-mark  of  said  International  Typographical  Union 
of  North  America,  designed  for  and  used,  intended  to  be 
used  by  said  Allied  Printing  Trades  Council  of  St.  Louis,  Mis- 
souri, and  said  The  Modern  View  Printing  Company,  and  did  then 
and  there  in  fact  unlawfully  and  fraudulently  use  and  sell  and  de- 
liver said  three  thousand  advertising  cards  so  made,  impressed  and 
printed  by  him,  said  Albert  H.  St.  Clair,  to  said  Howard  E.  Lind- 
say, contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  State. 

And  the  said  Nelson  Thomas,  Assistant  Prosecuting  Attorney  of 
the  said  St.  Louis  Court  of  Criminal  Correction,  on  behalf  of  the 
State  of  Missouri,  further  information  makes  as  follows: 

That  said  Albert  H.  St.  Clair,  in  the  city  of  St.  Louis,  after- 
wards, on  the  first  day  of  April,  1905,  did  unlawfully  and  know- 
ingly, with  intent  to  defraud  said  International  Typographical 
Union  of  North  America,  said  Allied  Printing  Trades  Council  of 
St.  Louis,  Missouri,  and  said  The  Modern  View  Printing  Company, 
and  divers  persons  whose  names  are  unknown  and  therefore  cannot 
be  stated,  have  in  his  possession  the  genuine  label,  stamp,  device  and 
trade-mark  aforesaid,  of  said  International  Typographical  Union 
of  North  America,  designed  for,  used  and  intended  to  be  used  by 
said  Allied  Printing  Trade  Council  of  St.  Louis,  Missouri,  and  said 
The  Modern  View  Printing  Company,  to  be,  and  usually  affixed  by 
said  Allied  Printing  Trades  Council  of  St.  Louis,  Missouri,  and 
said  The  Modern  View  Printing  Company,  to,  upon  and  used  in 
connection  with  printed  matter  and  articles  made,  manufactured  and 
printed  by  said  Allied  Printing  Trades  Council  of  St.  Louis,  Mis- 
souri, and  said  The  Modern  View  Printing  Company,  and  did  then 
and  there,  unlawfully,  wrongfully  and  fraudulently  use  said  gen- 
uine label,  stamp,  device  and  trade-mark,  which  is  as  follows: 
(Here  is  inserted  a  copy  of  the  label)  by  then  and 
there  unlawfully,  wrongfully  and  fraudulently  printing  for,  and 
by  then  and  there  selling  and  delivering  to  one  Howard  E.  Lind- 
say, three  thousand  advertising  cards  of  and  for  him,  said 
Howard  E.  Lindsay,  on  which  said  advertising  cards  said  Albert 
H.  St.  Clair  had  then  and  there  unlawfully,  wrongfully,  knowingly 
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and  fraudulently  made,  impressed  and  printed  said  genuine  label, 
stamp,  device  and  trade-mark  with  intent  then  and  there  to  un- 
lawfully, wrongfully  and  fraudulently  pass  off  said  advertising 
cards  so  made,  impressed  and  printed  by  him,  said  Albert  H.  St. 
Clair,  which  were  not  then  and  there  the  manufacture  of  said  per- 
sons and  association  of  union  workingmen  to  whom  said  genuine 
label,  stamp,  device  and  trade-mark  then  and  there  properly  be- 
longed as  aforesaid,  to  Howard  E.  Lindsay,  as  genuine  and  original 
advertising  cards  manufactured  by  said  persons  and  association 
of  union  workingmen  to  whom  said  genuine  label,  stamp,  device  and 
trade-mark  then  and  there  properly  belonged  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State.17 

Form  No.  18. — Injunction  restraining  defendants  from  obstruct- 
ing complainant's  business;  from  maintaining  pickets  at  or  near 
complainant's  premises;  from  assaulting,  or  intimidating  its  em- 
ployees or  those  seeking  employment  from  it  to  prevent  them  from 
working  for  complainant;  from  following  employes  to  their  homes 
to  induce  them  to  leave  their  employment,  or  to  molest  or  intimidate 
their  families;  from  paying  money  to  employes  to  induce  them  to 
leave  their  employment;  from  organizing  a  boycott  against  com- 
plainant or  its  employes  and  using  threats  of  injury  to  the  business 
of  persons  dealing  with  complainant  or  ifis  employes;  and  from  send- 
ing communications  to  customers  or  other  persons  to  dissuade  them 
from  dealing  with  complainant. 

Defendants  were  perpetually  enjoined  "from  in  any  manner  in- 
terfering with,  hindering,  obstructing,  or  stopping  the  business  of 
said  complainants,  or  any  of  them,  or  of  their  agents,  servants,  or 
employes,  in  the  operation  of  the  business  of  said  complainants, 
respectively ;  from  picketing  or  maintaining  at  or  near  the  premises 
of  said  complainants,  or  any  of  them,  any  picket  or  pickets;  from  as- 
saulting or  intimidating,  by  threats  or  otherwise,  the  employes  of 
any  of  said  complainants  or  any  persons  who  may  become  or  seek 
to  become  employes  of  said  complainants,  or  either  of  them;  from 
congregating  about  or  near  the  places  of  business  of  any 
of  said  complainants'  or  about  or  near  any  place  where 
their  employes  are  lodged  or  boarded  for  the  purpose  of  compelling, 

"State  v  St.  Clair  (Mo.  App.)  117  S.  W.  648. 
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inducing,  or  soliciting  the  employes  of  any  of  said  complainants  to 
leave  their  service  or  to  refuse  to  work  for  them  or  any  of 
them,  or  for  the  purpose  of  preventing,  or  attempting  to  prevent, 
any  person  from  freely  entering  into  the  service  of  any  of  said  com- 
plainants ;  from  interfering  with  or  attempting  to  hinder  complain- 
ants, or  any  of  them,  in  carrying  on  their  business  in  the  usual  and 
ordinary  way ;  from  following  the  employes  of  any  of  said  complain- 
ants to  their  homes  or  other  places,  or  calling  upon  them,  for  the 
purpose  of  inducing  them  to  leave  the  employ  of  said  complainants 
or  of  molesting  or  intimidating  them  or  their  families ;  from  attempt- 
ing by  bribery,  payment,  or  promise  of  money,  offers  of  transporta- 
tion, or  other  rewards,  to  induce  the  employes  of  any  of  said  com- 
plainants to  leave  their  service;  from  organizing  or  maintaining 
any  boycott  against  said  complainants  or  any  of  them;  from  at- 
tempting to  induce  customers  or  other  persons  to  abstain  from 
working  for  or  accepting  work  from  said  complainants  or  any  of 
them ;  from  attempting  to  prevent,  by  threats  or  injury  or  by  threats 
of  calling  strike,  any  person  from  accepting  work  from  or  doing 
work  for  said  complainants  or  any  of  them;  from  attempting  to 
create  or  enforce  any  boycott  against  any  of  the  employes  of  the 
complainants,  or  any  of  them,  and  from  attempting  to 
induce  people  in  their  neighborhood  or  elsewhere  not  to 
deal  with  them;  from  sending  any  circular  or  other  communica- 
tion to  customers,  or  other  persons  who  might  deal  or 
transact  business  with  said  complainants,  or  either  of  them,  for 
the  purpose  of  dissuading  such  persons  from  so  doing;  and  from 
doing  any  other  act  or  thing  in  furtherance  of  the  conspiracy  set 
forth  in  said  bill.  "w 

Form  No.  19. — Injunction  restraining  defendants  from  entering 
on  complainant's  premises  to  obstruct  its  business;  from  using  force, 
violence,  or  intimidation  to  compel  its  employes  to  refuse  to  perform 
their  duties,  or  to  quit  complainant's  service  or  to  prevent  other 
workmen  from  entering  its  service,  or  other  persons  from  going  upon 
the  premises  for  any  lawful  purpose;  from  congregating  at  or  near 
the  premises  with  intent  to  intimidate  its  employes  and  prevent 
them  from  rendering  their  services,  or  to  cause  them  to  leave  the 

"A.  E.  Barnes  &  Co.  v  Chicago  Typographical  Union,  232  111.  424,  83  N. 
E.  940,  14  L.  E.  A.  N.  S.  1018. 
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service  or  to  prevent  others  from  entering  the  service;  and  from 
going  to  the  homes  of  the  employes  to  coerce  them  to  leave  their 
employment  or  to  intimidate  their  wives  and  families. 

It  is  ordered,  adjudged,  and  decreed  that  each  and  all  of  the  re- 
spondents not  dismissed  as  aforesaid,  and  any  and  all  other  persons 
associated  with  them  in  committing  the  acts  and  grievances  com- 
plained of  in  said  bill,  be,  and  they  are  hereby,  ordered  and  com- 
manded to  desist  and  refrain  from  in  any  manner  interfering  with 
the  free  use  and  occupation  by  complainant  of  any  and  all  of  its 
property  or  premises  of  every  kind  and  character;  and  from  enter- 
ing upon  the  grounds  or  premises  of  complainant  for  the  purpose 
of  interfering  with,  hindering,  or  obstructing  its  business;  and 
from  compelling  or  inducing,  or  attempting  to  compel  or  induce,  by 
threats,  intimidation,  force,  or  violence,  any  of  the  employes  of 
complainant  to  refuse  or  fail  to  perform  their  duties  as  such  em- 
ployes; and  from  compelling  or  inducing,  or  attempting  to  compel 
or  induce,  by  threats,  intimidation,  force,  or  violence,  any  of  the 
employes  of  complainant  to  leave  the  service  of  complainant;  and 
from  preventing,  or  attempting  to  prevent,  any  person  or  persons, 
by  threats,  intimidation,  force,  or  violence,  from  entering  the  serv- 
ice of  complainant ;  or  from  preventing,  by  violence  or  in  any  man- 
ner of  intimidation,  any  person  or  persons  from  going  to  or  upon 
the  premises  of  complainant  for  any  lawful  purpose  whatever,  or 
from  aiding,  assisting,  or  abetting  any  person  or  persons  to  commit 
any  or  either  of  the  acts  aforesaid ;  and  the  said  respondents,  each 
and  all  of  them,  are  forbidden,  and  restrained  from  congregating  at 
or  near  the  premises  of  complainant  for  the  purpose  of  intimidating 
its  employes  or  coercing  said  employes,  or  preventing  them  from 
rendering  their  service  to  said  complainant ;  and  from  inducing  by 
intimidation,  coercion,  or  threats,  any  employe  to  leave  the  employ- 
ment of  said  complainant,  or  from  attacking,  assaulting,  threatening, 
or  by  use  of  abusive  language,  or  in  any  manner  of  intimidation, 
at  any  place  within  the  city  of  Omaha,  attempting  to  prevent  any 
of  the  employes  of  complainant  from  continuing  in  its  service,  or  any 
person  or  persons  from  engaging  in  the  service  of  complainant ;  and 
each  and  all  of  them  are  enjoined  and  restrained  from  going,  either 
singly  or  collectively,  to  the  homes  of  complainant's  employes,  or 
any  of  them,  for  the  purpose  of  intimidating  or  coercing  any  or  all 
of  them  to  leave  the  employment  of  complainant,  or  from  entering 
complainant's  employ,  and  as  well  from  intimidating  or  threaten- 
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ing  in  any  manner  the  wives  and  families  of  said  employes  for  the 
purpose  of  preventing  any  employe  from  remaining  in  the  service 
of  complainant.1' 

Form  No.  20. — Injunction  restraining  defendants  from  obstruct- 
ing complainant's  business  in  any  manner;  from  using  violence  or 
intimidation  to  cause  his  employes  to  quit  his  service  and  others 
willing  to  enter  his  service  from  doing  so;  from  congregating  at  or 
near  complainant's  premises  to  prevent  complainant's  employes 
from  rendering  their  services;  from  molesting  in  any  manner  em- 
ployes of  complainant  or  those  seeking  employment  from  him;  and 
from  picketing  the  streets  or  approaches  to  complainant's  prem- 
ises for  the  purpose  of  intimidating  his  employes  or  those  seeking 
employment  from  him. 

It  is  hereby  ordered  adjudged,  and  decreed  that  the  Wire 
Drawers'  and  Die  Makers'  Union,  No.  1,  of  Cleveland,  Ohio, 
Walter  Gillette,  its  president,  and  Wire  Drawers'  and  Die  Makers' 
Union,  No.  31,  of  Cleveland,  Ohio,  Fred  Walker,  its  president,  and 
the  officers  and  members  of  said  union,  and  each  and  all  of  the 
other  defendants  named  in  the  complainant's  bill,  and  any  and 
all  other  persons  associated  with  them  in  committing  the  acts  and 
grievances  complained  of  in  said  bill,  be  and  they  are  hereby,  or- 
dered and  commanded  to  desist  and  refrain  from  in  any  manner 
interfering  with,  hindering,  obstructing  or  stopping  any  of  the 
business  of  the  complainant  the  American  Steel  &  Wire  Company, 
or  its  agents,  servants  or  employes,  in  the  operation  of  its  said 
American  Mill,  or  its  other  mills  in  the  city  of  Cleveland,  county 
of  Cuyahoga  and  state  of  Ohio,  or  elsewhere;  and  from  entering 
upon  the  grounds  or  premises  of  the  complainant  for  the  purpose 
of  interfering  with,  hindering,  or  obstructing  its  business  in  any 
form  or  manner;  and  from  compelling  or  inducing,  or  attempting 
to  compel  or  induce,  by  threats,  intimidation,  persuasion,  force,  or 
violence,  any  of  the  employes  of  the  American  Steel  &  Wire  Com- 
pany to  refuse  or  fail  to  perform  their  duties  as  such  employes; 
and  from  compelling  or  inducing,  or  attempting  to  compel  or  in- 
duce, by  threats,  intimidation,  force,  or  violence,  any  of  the  em- 
ployes of  the  complainant  to  leave  the  service  of  complainant ;  and 
from  preventing  or  attempting  to  prevent  any  person  or  persons, 
by  threats,  intimidation,  force,  or  violence,  from  entering  the  serv- 

w  Union  Pacific  R.  Co.  v  Buef,  120  Fed.  102. 
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ice  of  complainant,  the  American  Steel  &  Wire  Company;  and 
from  doing  any  act  whatever  in  furtherance  of  any  conspiracy  or 
combination  to  restrain  either  the  American  Steel  &  Wire  Com- 
pany or  its  officers  or  employes  in  the  free  and  unhindered  control 
of  the  business  of  the  American  Steel  &  Wire  Company ;  and  from 
ordering,  directing,  aiding,  assisting,  or  abetting,  in  any  manner 
whatever,  any  person  or  persons  to  commit  any  or  either  of  the 
acts  aforesaid.    And  the  said  defendants,  and  each  and  all  of  them, 
are  forbidden  and  restrained  from  congregating  at  or  near  the 
premises  of  the  said  American  Mill,  or  other  mills  of  the  American 
Steel  &  Wire  Company  in  said  city  of  Cleveland,  for  the  purpose 
of  intimidating  its  employes  or  coercing  said  employes,  or  pre- 
venting them  from  rendering  their  service  to  said  company;  and 
from  inducing  or  coercing  by  threats  said  employes  to  leave  the 
employment  of  the  American  Steel  &  Wire  Company;  and  from 
in  any  manner  interfering  with  the  American  Steel  &  Wire  Com- 
pany in  carrying  on  its  business  in  its  usual  and  ordinary  way; 
and  from  in  any  manner  interfering  with  or  molesting  any  person 
or  persons  who  may  be  employed  or  seeking  employment  by  the 
American   Steel  &  Wire  Company  in  the  operation  of  its  said 
American  Mill  and  other  mills.     And  the  said  defendants,  and 
each  and  all  of  them,  are  hereby  restrained  and  forbidden,  either 
singly  or  in  combination  with  others,  from  collecting  in  and  about 
the  approaches  to  said  complainant's  American  Mill  or  other  mills 
for  the  purpose  of  picketing  or  patrolling  or  guarding  the  streets, 
avenues,  gates,  and  approaches  to  the  property  of  the  American 
Steel  &  Wire  Company  for  the  purpose  of  intimidating,  threaten- 
ing, or  coercing  any  of  the  employes  of  complainant,  or  any  person 
seeking  the  employment  of  complainant ;  and  from  interfering  with 
the  employes  of  said  company  in  going  to  and  from  their  daily 
work  at  the  mill  of  complainant.    And  defendants,  and  each  and  all 
of  them,  are  enjoined  and  restrained  from  going,  either  singly  or 
collectively,  to  the  homes  of  complainant's  employes,  or  any  of 
them,  for  the  purpose  of  intimidating  or  coercing  any  or  all  of 
them  to  leave  the  employment  of  the  complainant  or  from  entering 
complainant's  employment,   and,   as  well,   from  intimidating  or 
threatening  in  any  manner  the  wives  and  families  of  said  employes 
at  their  said  homes. 

And  it  is  further  ordered  that  the  aforesaid  injunction  and  writ 
of  injunction  shall  be  in  force  and  binding  upon  each  of  the  said 
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defendants  and  all  of  them  so  named  in  said  bill  from  and  after 
service  upon  them  severally  of  a  copy  of  this  order  by  delivering 
to  them  severally  a  copy  of  this  order,  or  by  reading  the  same  to 
them;  and  shall  be  binding  upon  each  and  every  member  of  said 
Wire  Drawers'  &  Die  Makers'  Union,  No.  1,  of  Cleveland,  Ohio, 
and  Wire  Drawers'  &  Die  Makers'  Union,  No.  3,  of  Cleveland, 
Ohio,  from  the  time  of  notice  or  service  of  a  copy  of  this  order 
upon  the  said  Walter  Gillette  and  Fred  Walker,  and  other  mem- 
bers of  said  unions,  parties  defendant  herein ;  and  shall  be  binding 
upon  said  defendants  whose  names  are  alleged  to  be  unknown  from 
and  after  the  service  of  a  copy  of  this  order  upon  them,  respectively, 
by  reading  of  the  same  to  them,  or  by  publication  thereof  by 
posting  or  printing ;  and  shall  be  binding  upon  the  said  defendants 
and  all  other  persons  whatsoever  who  are  not  named  herein  from 
and  after  the  time  when  they  severally  have  knowledge  of  the  entry 
of  this  order  and  the  existence  of  this  injunction.  This  order  to 
continue  in  effect  until  the  further  order  of  this  court,  and  upon 
said  complainant's  entering  into  bond,  in  the  sum  of  $2,500,  condi- 
tioned for  the  payment  of  costs  and  moneys  adjudged  against  them 
in  case  this  injunction  shall  be  dissolved.20 

Form  No.  21. — Temporary  injunction  to  restrain  picketing  for 
the  purpose  of  persuading  or  otherwise  preventing  complainant's 
employes  from  working  for  him,  or  to  break  their  contracts  with 
him,  or  to  induce  other  workmen  not  to  enter  his  service. 

It  is  ordered  that  the  defendants  other  than  Angus  McDonald, 
E.  C.  Rose,  James  Traddle,  Roderick  Frazer  and  William  O'Brien, 
their  members,  servants  and  agents  and  others  acting  by  their  au- 
thority, be  restrained  until  the  trial  of  this  action  or  until  further 
order,  from  watching  or  besetting,  or  causing  to  be  watched  or 
beset,  the  Canadian  Pacific  Railway  Company's  station  at  Ross- 
land,  and  the  stations,  tracks  and  crossings  of  the  said  railway  in 
the  Province  of  British  Columbia  and  the  Red  Mountain  Railway 
Company's  station  at  Rossland,  and  all  the  stations,  tracks  and 
crossings  of  said  railway,  or  the  works  of  the  plaintiffs  or  any  of 
them,  or  the  approaches  thereto,  or  the  place  of  residence,  or  any 
place  where  they  may  happen  to  be,  or  any  workman  employed  by 
or  proposing  to  work  for  the  plaintiff,  for  the  purpose  of  persuading 

10  American  Steel  &  Wire  Co.  v  Wire  Drawers  etc.  Union,  90  Fed.  617. 
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or  otherwise  preventing  persons  from  working  for  the  plaintiffs, 
and  from  procuring  any  person  from  working  for  the  plaintiff,  and 
from  procuring  any  persons  who  have  or  may  enter  into  contracts 
with  the  plaintiffs  to  commit  a  breach  of  such  contracts.81 

Form  No.  22. — Temporary  injunction  restraining  union,  its  offi- 
cers, and  others  as  members  and  individuals  from  interfering  with 
the  operation  of  complainant  railroad  company  by  trespassing  on 
its  premises,  by  use  of  threats,  violence,  intimidation  and  persua- 
sion, to  induce  its  employes  to  fail  to  perform  their  duties,  or  to 
quit  the  service,  and  to  prevent  others  from  accepting  employment 
from  complainant;  from  picketing  its  trains;  or  the  approaches  to 
its  property,  or  the  homes  of  its  employes  for  the  purpose  of  in- 
ducing by  violence,  threats,  intimidation,  or  persuasion,  its  em- 
ployes not  to  perform  their  duties  or  to  quit  the  service,  or  other 
workmen  not  to  enter  the  service. 

It  is  hereby  ordered,  adjudged,  and  decreed  that  the  Machinists' 
Local  Union,  No.  14,  of  Memphis,  Tennessee,  and  W.  J.  Adams,  as 
president,  and  F.  W.  Borsch,  as  secretary  thereof,  and  F.  Baker, 
G.  W.  Buckalew,  W.  M.  Cooper,  D.  J.  Farrell,  W.  S.  Griswold,  F. 
Henze,  F.  B.  Hazlewood,  T.  T.  Kearney,  J.  Williamson,  J.  Mom- 
mens,  J.  P.  Stanton,  Charles  Wise,  C.  P.  Marshall,  Jr.,  S.  E.  Turner, 
Sam  Turner,  C.  D.  Bailey,  C.  F.  Bailey,  George  West  and  John  Bos- 
chart,  as  individuals  and  as  members  of  said  Machinists'  Local  Un- 
ion, No.  14,  and  any  and  all  other  persons  associated  with  them  in 
committing  the  acts  or  grievances  complained  of  in  said  bill,  be, 
and  they  are  hereby,  ordered  and  commanded  to  desist  and  re- 
frain from  in  any  manner  interfering  with,  hindering,  obstructing, 
or  delaying  any  of  the  business  of  the  Southern  Railway  Company, 
or  its  agents,  servants,  or  employes  in  the  discharge  of  their  duties 
as  such,  in  the  operation  of  said  railway  and  in  the  machine  shops 
of  said  company  at  Memphis  or  elsewhere  by  trespassing  on  or 
entering  upon  the  grounds  and  premises  of  said  company,  or  within 
its  yards  or  depots,  for  the  purpose  of  interfering  therewith,  or 
hindering  or  obstructing  its  business  in  any  manner  whatsoever,  or 
with  the  purpose  of  compelling  or  inducing,  by  threats,  force,  in- 
timidation, violence,  violent  or  abusive  language,  or  persuasion,  any 
of  the  employes  of  said  Southern  Railway  Company  to  refuse  or 

81  L«  Roy  v  RoBsland  Miners '  Union,  8  Brit.  Col.  Can.  370. 
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fail  to  perform  their  duties  as  such  employes ;  also  from  compelling 
or  inducing  or  attempting  to  compel  or  induce,  by  threats,  intim- 
idation, force,  or  violence,  or  abusive  or  violent  language,  any  of 
the  employes  of  said  company  to  leave  its  service  or  fail  or  refuse 
to  perform  their  duties  as  such  employes,  or  to  compel  or  attempt 
to  compel,  by  threats,  intimidation,  force,  violent  or  abusive  lan- 
guage, any  person  desiring  to  seek  employment  in  said  shops  from 
so  accepting  employment  therein;  also  from  entering  upon  or  es- 
tablishing a  picket  or  pickets  of  men  on  or  patrolling  its  trains  en- 
tering or  about  to  enter  or  leaving  or  about  to  leave  the  city  of 
Memphis,  for  the  purpose  of  inducing  or  compelling,  by  threats, 
intimidation,  violence,  violent  or  abusive  language  or  persuasion, 
any  employe  of  said  company  to  fail  or  refuse  to  perform  his  duties 
as  such,  or  for  the  purpose  of  interviewing  or  talking  to  any  person 
or  persons  on  said  train  or  trains  coming  to  Memphis  to  accept 
employment  with  said  company,  for  the  purpose  and  with  the  in- 
tention of  inducing  or  compelling  them,  by  threats,  violence,  intim- 
idation, violent  or  abusive  language,  persuasion,  or  in  any  other 
manner  whatsoever,  to  refuse  or  fail  to  accept  service  with  said 
company;  also  from  compelling  or  inducing  or  attempting  to  com- 
pel or  induce  by  threats,  force,  intimidation  or  violent  or  abusive 
language,  any  employe  of  said  Southern  Kailway  Company  to  re- 
fuse or  fail  to  perform  their  duties  as  such  employe,  and  from 
compelling  or  attempting  to  compel  or  induce,  by  threats,  intimi- 
dation, force,  or  violence,  or  abusive  or  violent  language,  any  such 
employe  to  leave  the  service  of  the  complainant,  and,  by  like 
methods,  to  prevent  or  attempt  to  prevent  any  person  desiring  to 
accept  employment  with  said  Southern  Railway  Company  in  its 
shops  at  Memphis  or  elsewhere  from  doing  so  by  threats,  violence, 
force,  intimidation,  or  violent  or  abusive  language ;  also  from  piling 
brick  or  other  objects  against  or  on  the  fences  of  said  Southern 
Railway  Company  inclosing  its  said  yards  and  shops  in  the  city  of 
Memphis,  and  from  climbing  or  attempting  to  climb  on,  upon,  or 
over  said  fences,  or  from  looking  through  the  cracks  or  holes  in 
said  fences,  for  the  purpose  of  interviewing  or  talking  to  employes 
of  said  company  working  in  said  yards  and  shops,  in  order  to  in- 
duce them  to  leave  the  service  of  said  company ;  also  from  climbing 
telegraph,  telephone,  or  other  poles  in  or  on  the  sidewalk  and  near 
to  or  adjoining  said  fences  inclosing  complainant's  yards  and  shops, 
for  the  purpose  of  halloaing  or  beckoning  to  said  employes  whilst 
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in  or  at  work  in  said  yards  or  shops  to  come  to  the  fence  to  be 
talked  to  by  them,  in  order  to  induce  said  employes  to  leave  the 
service  of  the  complainant ;  also  from  sending  or  carrying  into  said 
yards  or  shops  hostile,  threatening,  or  abusive  language  or  messages 
to  and  of  the  employes  working  therein,  for  the  purpose  of  forcing 
or  inducing  or  attempting  to  force  or  induce  said  employes  or  any 
of  them  to  leave  the  service  of  said  company,  or  to  fail  or  refuse 
to  perform  their  duties  as  such ;  also  from  interfering  in  any  man- 
ner whatsoever,  either  by  threats,  violence,  intimidation,  persua- 
sion or  entreaty  with  the  apprentices  now  at  work  in  the  shops  of 
said  railway  company,  in  order  to  entice  or  induce  them,  or  either 
of  them,  to  quit  the  service  of  said  company,  or  to  fail  or  refuse  to 
perform  their  duties  as  such  apprentices,  and  from  ordering,  aiding, 
directing,  assisting,  or  abetting  in  any  manner  whatsoever  any 
person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid; 
and  the  said  defendants,  and  each  of  them,  are  forbidden  and  re- 
strained from  congregating  at  or  near  the  premises  of  the  said 
Southern  Railway  Company  in  the  city  of  Memphis,  and  from  pick- 
eting or  patrolling  said  premises,  for  the  purpose  of  intimidating 
its  employes  or  coercing  them  by  threats,  intimidation,  violence, 
abusive  or  violent  language,  or  preventing  them,  in  the  manner 
aforesaid,  from  rendering  their  service  to  said  company,  and,  in 
like  manner,  from  inducing  or  coercing  them  to  leave  the  employ- 
ment of  said  Southern  Railway  Company,  and  from  in  any  manner 
so  interfering  with  said  company  in  carrying  on  its  business  in  its 
usual  and  ordinary  way,  and  from  interfering,  by  threats,  intimida- 
tion, violence,  violent  or  abusive  language,  any  person  or  persons 
Who  may  be  employed  or  seeking  employment  by  said  Southern 
Railway  Company  in  the  operation  of  said  railway  and  shops ;  and 
the  said  defendants,  and  each  and  all  of  them,  are  hereby  restrained 
and  forbidden,  either  singly  or  in  combination  with  others,  from 
collecting  in  and  about  the  approaches  to  said  depot  and  yards  for 
the  purpose  of  picketing  or  patrolling  or  guarding  the  streets, 
avenues,  gates,  and  approaches  to  the  property  of  said  company 
for  the  purpose  of  intimidating,  threatening,  or  coercing  any  of 
the  employes  of  said  company  from  work  in  said  shops,  or  any 
persons  seeking  employment  therein  from  entering  into  such  em- 
ployment, and  from  so  interfering  with  said  employes  in  going  to 
and  from  their  daily  work  in  the  yards  and  shops  of  said  company ; 
and  defendants,  and  each  and  all  of  them,  are  enjoined  and  re- 
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strained  from  going,  either  singly  or  collectively,  to  the  homes  or 
boarding  houses  of  complainant 's  employes,  or  any  of  them,  for  the 
purpose  of  intimidating  or  coercing  any  or  all  of  them  to  leave  the 
employment  of  complainant.  It  is  further  ordered  that  the  afore- 
said injunction  and  writ  of  injunction  shall  be  in  force  and  binding 
upon  each  of  said  defendants,  and  all  of  them,  so  named  in  said 
bill,  from  and  after  service  upon  them  severally  of  a  copy  of  this 
order  by  delivering  to  them  a  copy  thereof,  or  by  reading  or  offer- 
ing to  read  the  same  to  them,  and  shall  be  binding  upon  each  and 
every  member  of  said  Machinists '  Local  Union,  No.  14,  of  Memphis, 
Tenn.,  from  the  time  of  notice  or  service  of  a  copy  of  this  order 
upon  said  W.  J.  Adams,  president,  and  F.  W.  Borsch,  secretary 
thereof,  and  other  members  of  said  union,  parties  defendant  hereto, 
and  shall  be  binding  upon  said  defendants  whose  names  are  al- 
leged to  be  unknown,  from  and  after  the  service  of  a  copy  of  this 
order  upon  them  respectively  by  the  reading  of  the  same  to  them 
or  by  publication  thereof,  or  by  posting,  and  shall  be  binding  upon 
said  defendants  and  all  other  persons  whomsoever  who  are  not 
named  herein,  from  and  after  the  time  when  they  severally  have 
knowledge,  by  actual  service,  of  publication  of  the  entry  of  this 
order  and  of  the  existence  of  this  injunction;  this  order  to  con- 
tinue in  effect  until  the  further  orders  of  this  court,  and  condition- 
ed on  complainant  first  entering  into  bond  in  the  sum  of  $1,000, 
conditioned  for  the  payment  of  costs  and  moneys  adjudged  against 
them  in  case  this  injunction  shall  be  dissolved ;  said  bond  to  be  ap- 
proved by  the  clerk  of  this  court.82 

Form  No.  23. — Final  injunction  restraining  defendants  from  us- 
ing threats,  violence,  or  intimidation,  to  prevent  complainant's  em- 
ployes from  working  for  him  and  others  from  entering  his  service; 
from  unlawful  picketing  of  complainant's  place  of  business  or  the 
approaches  thereto,  or  his  employes'  residences;  and  from  threaten- 
ing or  intimidating  the  wives  and  families  of  complainant's  em- 
ployees. 

Defendants  were  restrained : 

From  compelling  or  inducing  or  attempting  to  compel  or  induce 
by  threats,  intimidation,  force  or  violence  any  of  the  said  company 's 
employes  to  fail  or  refuse  to  work  for  it,  or  to  leave  its  service. 

22 Southern  B.  Co.  v  Machinists'  Local  Union,  111  Fed.  49. 
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Prom  preventing  or  attempting  to  prevent  any  person  or  per- 
sons by  threats,  intimidation,  force  or  violence,  from  freely  enter- 
ing into  or  continuing  in  the  said  company's  service. 

And  from  congregating  upon  or  about  the  company's  premises 
or  the  streets,  approaches  and  places  adjacent  or  leading  to  said 
premises  for  the  purpose  of  intimidating  its  employes  or  prevent- 
ing or  hindering  them  from  fulfilling  their  duties  as  such  employes 
or  for  the  purpose  of  in  such  manner  as  to  induce  or  coerce  by 
threats,  violence,  intimidation  any  of  the  said  company's  employes 
to  leave  its  service  or  any  person  to  refuse  to  enter  its  service. 

From  congregating  upon  or  about  the  company's  premises  or  the 
sidewalk,  streets,  alleys  or  approaches  adjoining  or  adjacent  to  or 
leading  to  said  premises,  and  from  picketing  in  a  threatening  or 
intimidating  manner  the  said  complainant's  places  of  business  or 
the  homes  or  boarding  houses  or  residences  of  the  said  complain- 
ant's employes. 

From  interfering  with  the  said  company's  employes  in  going  to 
and  from  their  work. 

From  going  singly  or  collectively  to  the  homes  of  the  said  com- 
pany's employes  for  the  purpose  of  intimidating  or  threatening 
them  to  cause  them  to  leave  its  service. 

From  intimidating  or  threatening  in  any  manner  the  wives  and 
families  of  said  employes  at  their  homes  or  elsewhere. 

From  doing  any  of  the  aforesaid  or  any  other  acts  for  the  pur- 
pose of  compelling  and  inducing  or  attempting  to  compel  or  induce 
the  complainant  by  threats,  intimidation,  force  or  violence,  against 
its  will  or  the  will  of  its  onicers,  to  employ  or  to  discharge  any  per- 
son or  persons  whomsoever,  and  especially  to  employ  members  of 
said  unions  or  discharge  persons  who  are  not  members  of  said 
unions. 

From  combining,  associating,  agreeing,  mutually  undertaking, 
concerting  together  or  with  other  persons  for  the  purpose  of  doing 
or  causing  to  be  done  any  of  the  aforesaid  prohibited  acts. 

From  by  threats,  intimidation,  persuasion,  force  or  violence,  com- 
pelling or  attempting  to  compel  or  induce  any  of  the  apprentices 
in  the  employ  of  the  said  complainant  to  break  their  contracts  and 
leave  the  employ  of  said  complainant.28 

88 Iron  Holders'  Union  v  Allis- Chalmers  Co.,  166  Fed.  45,  20  L.  B.  A.  N.  8. 
315. 
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Form  No.  24. — Temporary  injunction  restraining  defendants  from 
using  threats,  violence  or  intimidation,  to  prevent  complainant's  em- 
ployes and  others  willing  to  enter  his  service  from  working  for 
him;  from  picketing  his  premises  or  other  places  with  intent  to 
unlawfully  interfere  with  his  employes  or  unlawfully  obstruct  his 
business;  from  interfering  with  free  access  of  his  employes  to  his 
place  of  business,  or  with  their  free  return  to  their  homes;  and 
from  intimidating  or  boycotting  by  distribution  of  circulars,  etc., 
or  otherwise  threatening  complainant's  employes,  customers,  or  the 
public,  to  cause  them  to  refuse  to  do  business  with  complainant. 

The  injunction  restrained  the  respondent  and  others  from: — 
"  (1)  In  any  manner  unlawfully  interfering  with  the  employes  of 
the  Ideal  Manufacturing  Company,  complainant  herein,  now  in  the 
employ  of  complainant,  and  from  in  any  unlawful  manner  inter- 
fering with  any  person  who  may  desire  to  enter  the  employ  of  the 
Ideal  Manufacturing  Company,  by  the  use  of  threats,  intimidation, 
personal  violence,  or  other  unlawful  means  calculated  or  intended 
to  deter  or  prevent  such  person  or  persons  from  entering  or  con- 
tinuing in  the  employment  of  the  Ideal  Manufacturing  Company, 
or  calculated  or  intended  to  induce  any  such  person  or  persons  into 
leaving  the  employ  of  the  said  Ideal  Manufacturing  Company. 
(2)  From  congregating,  gathering,  assembling,  lingering,  or  loiter- 
ing about  or  in  the  neighborhood  of  the  premises  upon  which  the 
Ideal  Manufacturing  Company  is  engaged  in  carrying  on  its  busi- 
ness, or  at  other  places,  with  intent  to  unlawfully  interfere  with 
the  employes  of  the  said  Ideal  Manufacturing  Company,  or  with 
the  prosecution  of  their  work,  or  to  unlawfully  interfere  with  or 
intimidate  or  threaten  the  employes  of  the  Ideal  Manufacturing 
Company,  with  intent  to  cause  them  to  leave  the  employment  of 
said  company,  or  to  interfere  with  or  obstruct  in  any  unlawful 
manner,  the  business  and  trade  of  said  Ideal  Manufacturing  Com- 
pany. (3)  From  interfering  with  the  free  access  of  the  employes 
of  the  said  Ideal  Manufacturing  Company  to  the  premises  on  which 
the  said  company  is  engaged  in  carrying  on  and  conducting  its  busi- 
ness in  their  places  of  work,  and  likewise  from  interfering  with  the 
free  return  of  the  said  employes  to  their  homes  or  places  of  busi- 
ness. (4)  From  giving  any  directions  or  orders,  through  associa- 
tions, committees,  or  otherwise,  for  the  performance  of  any  such 
unlawful  acts  or  threats  or  acts  of  intimidation  hereinbefore  en- 
joined, and  from  in  any  unlawful  manner,  whatever,  impeding  ob- 


Form  No.  25  APPENDIX.  561 

structing,  or  interfering  with  the  regular  operation  and  conduct  of 
the  business  of  said  Ideal  Manufacturing  Company.  (5)  From 
interfering,  intimidating,  boycotting  by  the  distribution  of  circu- 
lars or  otherwise,  or  otherwise  molesting  or  threatening  in  any 
manner  the  employes  or  patrons  of  the  said  Ideal  Manufacturing 
Company,  or  any  other  person  or  persons,  for  the  purpose,  by 
means  of  such  interference,  intimidation,  threats,  or  boycotting,  of 
inducing  such  person  or  persons  not  to  do  business  or  deal  with  or 
transact  business  with  said  Ideal  Manufacturing  Company.  (6) 
From  the  performance  of  any  acts,  threats,  or  acts  of  intimidation 
hereinbefore  enjoined,  and  from  obstructing  or  interfering,  by  boy- 
cotting or  otherwise,  or  by  any  acts  of  intimidation  or  coercion,  with 
the  regular  conduct  and  operation  of  the  business  of  the  said  Ideal 
Manufacturing  Company,  and  from  preventing,  by  these  means, 
said  company  from  carrying  on  its  business,  until  the  further  order 
of  this  court.  "M 

Form  No.  25. — Injunction  to  restrain  defendants  from  boycot- 
ting complainants'  business,  or  that  of  any  other  person,  in  order 
to  prevent  or  injure  the  regular  operation  of  complainants'  busi- 
ness or  the  transportation  or  sale  of  their  manufactures;  from  pub- 
lishing or  circulating  statements  written  or  oral,  calling  the  atten- 
tion of  their  customers  or  the  piiblic  to  any  boycott  or  strike  against 
complainants;  from  publishing  or  circulating  statements  written  or 
oral  that  complainants  are  unfair;  from  coercing  or  attempting  to 
coerce  any  dealer  or  the  public  not  to  buy,  wear,  or  deal  in,  goods 
manufactured  by  complainants;  and  from  threatening  injury  to  the 
business  of  any  person  or  firm  who  should  deal  in  such  goods. 

The  President  of  the  United  States  of  America,  to  California 
State  Federation  of  Labor,  San  Francisco  Labor  Council,  Harry 
Knox,  T.  F.  Gallegher,  Nicholas  Blum,  Daniel  D.  Sullivan,  J.  R. 
Hillis,  C.  W.  Holiquist,  J.  C.  Templeton,  John  Guinne,  Frank  J. 
Bounington,  G.  K.  Smith,  Will  J.  French,  A.  C.  Rose,  Russell  J. 
Wisher,  P.  H.  Coyle,  J.  A.  Johnson,  Richard  Cornelius,  Sarah  Ho- 
gan,  Charles  T.  Shuppart,  J.  L.  Franklin,  Theodore  Johnson,  G. 
M.  Lipman,  Wm.  P.  McCabe,  George  Metzger,  A.  Burton,  J.  E. 
Hooper,  A.  S.  Howe,  Joseph  Moran,  Annie  Mullen,  O.  E.  Pierce, 
T.  E.  Zant,  J.  R.  Roland,  their,  and  each  of  their,  attorneys,  agents, 

*  Ideal  Mfg.  Co.  v  Ludwig,  149  Mich.  133,  112  N.  W.  723. 
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employes,  and  all  persons  acting  in  aid  of.  or  in  conjunction  with 
them,  or  any  of  them,  greeting : 

Whereas,  Dietrich  E.  Loewe  and  Martin  Fuchs,  complainants  in 
the  above-entitled  cause,  and  citizens  of  the  state  of  Connecticut, 
have  filed  on  the  chancery  side  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California  a  bill  against  the 
above-named  defendants  and  others,  and  have  obtained  an  allow- 
ance for  an  injunction  as  prayed  for  in  said  bill : 

Now,  therefore,  we,  having  regard  to  the  matters  in  said  bill  con- 
tained, do  hereby  command  and  strictly  enjoin  you,  the  said  Cali- 
fornia State  Federation  of  Labor,  San  Francisco  Labor  Council, 
Harry  Knox,  T.  F.  Gallagher,  Nicholas  Blum,  Daniel  D.  Sullivan, 
J.  R.  Hillis,  C.  W.  Holmquist,  J.  C.  Templeton,  John  Guinne, 
Frank  J.  Bonnington,  G.  K.  Smith,  Will  J.  French,  A.  C.  Rose, 
Russel  I.  Wisler,  P.  H.  Coyle,  J.  A.  Johnson,  Richard  Cornelius, 
Sarah  Hogan,  Charles  T.  Shuppert,  J.  L.  Franklin,  Theodore  John- 
son, G.  M.  Lipman,  Wm.  P.  McCabe,  George  Metzger,  A.  Burton, 
J.  E.  Hooper,  A.  S.  Howe,  Joseph  Moran,  Annie  Mullen,  0.  E. 
Pierce,  T.  E.  Zant,  J.  R.  Roland,  your,  and  each  of  your,  attorneys, 
agents,  employes,  and  all  persons  acting  in  aid  of  or  in  conjunction 
with  you,  or  any  of  you,  from  in  any  manner  agreeing  or  combining 
or  conspiring  together  to  injure  or  destroy  the  trade  or  business  of 
complainants  herein,  or  to  interfere  with  the  manufacture,  trans- 
portation, or  sale  by  complainants,  or  by  any  other  person,  firm, 
or  corporation,  of  hats  manufactured  by  complainants;  from  boy- 
cotting or  agreeing  or  attempting  to  boycott  and  from  declaring  or 
continuing  a  boycott  against  complainants  or  complainants'  trade 
or  business  or  the  product  of  complainants'  said  factory,  or  against 
any  person,  firm  or  corporation,  for  the  purpose  of  preventing  or 
injuring,  and  from  thereby  preventing  or  injuring,  the  regular 
operation  and  conduct  of  complainants'  trade  or  business  or  the 
transportation  or  sale  of  or  trade  in  hats  manufactured  or  sold  by 
said  complainants,  and  from  abetting,  aiding,  or  assisting  in  such 
boycott ;  from  publishing  or  circulating,  in  combination,  or  in  pur- 
suance of  any  conspiracy  or  agreement  to  injure  or  destroy  the  trade 
or  business  of  complainants,  in  writing  or  orally,  any  statements  or 
representations  advertising  or  calling  the  attention  of  complain- 
ants' customers  or  merchants  or  tradesmen  or  the  public  to  any 
boycott  or  strike  against  complainants,  or  against  the  product 
of  complainants'  said  factory,  or  that,  or  to  the  effect  that,  com- 
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plainants,  complainants'  factory,  or  complainants'  goods,  or  the 
hats  or  products  made  or  sold  by  complainants,  or  sold  by  com- 
plainants' customers,  are  or  were  "unfair,"  or  should  not  be  pur- 
chased or  dealt  in  or  handled  by  the  public  or  merchants  or  trades- 
men; from  publishing  or  circulating,  in  combination,  or  in  pursu- 
ance of  any  conspiracy  or  agreement  to  injure  or  destroy  the  trade 
or  business  of  complainants,  or  for  the  purpose  of  injuring  or  de- 
stroying the  trade  or  business  of  complainants,  in  writing  or  orally, 
statements  or  representations  to  customers  of  complainants,  or  to 
dealers  in  hats,  or  tradesmen  or  the  public,  that  complainants'  fac- 
tory, complainants'  business,  or  complainants'  hats,  or  the  product 
of  complainants'  factory,  or  either  or  any  of  them,  are  unfair  or 
have  been  boycotted  or  are  boycotted,  or  should  not  be  dealt  in  or 
with  or  sold,  and  from  coercing  or  inducing  or  attempting  to  coerce 
or  induce  any  such  dealer,  person,  firm,  or  corporation,  or  the  pub- 
lic, not  to  wear,  buy,  trade  in,  deal  in,  or  have  in  possession,  hats 
or  any  hat  made  by  complainants,  or  the  product  of  complainants' 
factory,  for  the  purpose  last  aforesaid,  and,  for  like  purposes,  from 
threatening  any  person,  firm  or  corporation  with  injury  or  loss  to 
the  business  or  trade  of  such  person,  firm  or  corporation  in  case 
such  person,  firm  or  corporation  should  purchase  or  deal  in  hats 
manufactured  by  complainants,  or  the  product  of  complainants' 
said  factory;  from  giving  any  orders  or  directions  to  committees, 
associations,  or  others  for  the  performance  of  any  acts  or  threats 
hereinbefore  enjoined — which  commands  and  injunctions  you  are 
respectively  required  to  observe  and  obey  until  our  said  Circuit 
Court  shall  make  further  order  in  the  premises.28 

Form  No.  26. — Restraining  order  to  prevent  defendants  from  col- 
lecting in  crowds  at  or  near  complainant's  premises;  from  entering 
on  his  premises;  from  annoying  or  intimidating  his  employes,  or 
obstructing  their  free  passage  to  and  from  his  premises;  from  losing 
force,  violence,  intimidation,  or  annoying  language,  to  cause  his 
employes  to  quit  his  service,  and  other  workmen  not  to  enter  his 
employment;  from  using  money  in  furtherance  of  the  purpose  of 
inducing  his  employes  not  to  work  for  him;  from  picketing  his 
premises  with  intent  to  use  intimidation,  or  threats  against  his  em- 
ployes going  to  and  from  their  work;  and  from  intimidating  the 
wives  and  families  of  the  employes  at  their  homes. 

25Loewe  v  California  State  Federation  of  Labor,  139  Cal.  Fed.  71. 
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That  the  defendants  ' '  be  and  are  hereby  restrained,  and  each  and 
every  of  them,  from  collecting  and  attempting  to  collect  in  crowds 
in  the  street  at  or  near  said  complainants*  premises,  consisting  of 
two  silk  mills, — one  in  Market  Street,  at  the  foot  of  Jersey 
Street,  in  Patterson,  N.  J.,  and  the  other  on  Railroad 
avenue,  between  Grand  and  Ward  streets,  and  the  mill  of  complain- 
ants known  as  the  '  Greater  Barnert  Mill, '  being  in  the  rear  thereof, 
and  fronting  on  Dale  avenue,  in  said  city  of  Paterson,  N.  J., — and 
from  entering  or  attempting  to  enter  complainants'  said  premises, 
and  from  following  in  the  street  for  the  purpose  of  annoying  or 
intimidating  any  person  employed  by  complainants,  and  from  ob- 
structing or  attempting  to  obstruct  the  free  passage  of  such  em- 
ploye or  employes  of  complainants  in  going  to  and  from  complain- 
ants' premises,  from  in  any  wise  threatening  or  using  any  coercive 
language  or  coercion  whatever  in  order  to  induce  any  employe  of 
complainants  not  to  work  for  complainants,  or  in  any  wise  to  inter- 
fere with  or  annoying  by  acts  or  words  such  employe  of  complain- 
ants against  his  will,  and  from  in  any  manner  interfering  with, 
hindering,  obstructing,  or  stopping  any  of  the  business  of  com- 
plainants or  their  agents,  servants,  or  employes  in  the  operation  of 
their  said  plants  at  Paterson,  N.  J.,  and  from  entering  their  grounds 
and  premises  for  the  purpose  of  interfering  with,  hindering,  or  ob- 
structing their  business,  from  compelling,  inducing,  or  attempting 
to  compel  or  induce  by  threats,  intimidation,  annoying  language,  or 
acts  of  force  or  violence,  any  of  the  employes  of  complainants  to 
refuse  to  or  fail  to  perform  their  duties  as  such  employes,  or  from 
compelling  or  inducing  or  attempting  to  compel  or  induce  by 
threats,  intimidation,  annoying  language  or  acts,  force  or  violence, 
any  of  the  employes  of  complainants  to  leave  the  service  of  com- 
plainants, and  from  preventing  or  attempting  to  prevent  any  per- 
son or  persons  by  threats,  intimidation,  annoying  language  or  acts, 
force  or  violence,  from  entering  the  service  of  complainants  and 
from  using  money  of  the  said  association  or  other  money  in  fur- 
therance of  the  purpose  of  preventing  further  employes  of  com- 
plainants from  returning  to  their  work,  and  paying  money  to  such 
employes  to  induce  them  to  leave,  and  from  doing  any  act  whatever  in 
furtherance  of  any  conspiracy  or  combination  to  restrain  complain- 
ants or  its  agents  or  employes  in  the  free  and  unhindered  control  of 
its  business,  and  from  ordering,  directing,  aiding,  assisting,  or  abet- 
ting in  any  manner  any  person  to  commit  any  or  either  of  the  acts 
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aforesaid,  and  from  congregating  at  or  near  the  said  premises  of 
complainants  for  the  purpose  of  intimidating  complainants'  em- 
ployes or  from  preventing  them  from  rendering  their  service  to 
complainants,  and  from  inducing  or  coercing  by  threats,  annoying 
language  or  acts,  said  employes  to  leave  their  employment,  and 
from  in  any  manner  interfering  with  complainants  in  carrying  on 
their  business  in  its  usual  and  ordinary  way,  and  from  in  any  man- 
ner interfering  with  or  molesting  any  person  or  persons  who  may 
be  employed  by  complainants  in  the  operation  of  its  plants,  and 
from  collecting  either  singly  or  in  combination  with  others  in  and 
about  the  approaches  to  complainants'  said  plants  for  the  purposes 
of  picketing  or  patrolling  or  guarding  the  streets,  avenues,  gates, 
and  approaches  to  complainants'  said  property  for  the  purpose  of 
intimidating,  threatening,  or  coercing  any  of  the  employes  of  com- 
plainants in  going  to  and  from  their  work  and  the  said  plants  of 
complainants,  and  from  congregating  at  or  about  any  places  at  said 
Paterson  for  the  purpose  of  intimidating,  threatening,  or  coercing 
any  person  or  persons  seeking  employment  of  complainants,  and 
from  going  either  singly  or  collectively  to  the  homes  of  complain- 
ants' employes,  or  any  of  them,  for  the  purpose  of  intimidating  or 
coercing  any  or  all  of  them  to  leave  the  employ  of  complainants,  or 
from  entering  complainants'  employment,  or  from  intimidating  or 
in  any  manner  threatening  the  wives  and  families  of  said  employes 
at  their  said  homes,  and  from  conspiring  in  meetings  or  otherwise 
conspiring  together  by  threats  or  other  unlawful  coercion  to  induce 
or  coerce  any  of  the  employes  of  complainants  to  leave  the  service 
of  said  complainants,  or  prevent  any  person  by  threats,  intimida- 
tion, force,  or  violence  from  entering  the  service  of  complain- 
ants."29 

Form  No.  27. — Restraining  order  to  prevent  defendants  from  in- 
ducing complainant's  employes  to  break  their  contracts  of  service; 
from  coercing  workmen  not  to  enter  his  service;  from  personal  mo- 
lestation and  annoyance  of  persons  employed  or  willing  to  be  em- 
ployed by  complainant;  from  using  violence  and  intimidation 
against  such  persons  to  prevent  them  from  working  for  complain- 
ant; and  from  picketing  the  streets  near  complainant's  premises 
for  the  purposes  mentioned. 

"  Frank  v  Herold,  63  N.  J.  Eq.  443,  52  Atl.  152. 
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The  defendants  are  restrained  "from  in  any  manner 
knowingly  and  intentionally  causing  or  attempting  to  cause, 
by  threats,  offers  of  money,  payment  of  money,  offering 
to  pay  or  the  payment  of  transportation  expenses,  in- 
ducements or  persuasions  to  any  employe  of  the  com- 
plainant under  contract  to  render  service  to  it  to  break  such  con- 
tract by  quitting  such  service ;  from  any  and  all  personal  molesta- 
tion of  persons  willing  to  be  employed  by  complainant,  with  intent 
to  coerce  such  persons  to  refrain  from  entering  such  employment; 
from  addressing  persons  willing  to  be  employed  by  complainant 
against  their  will,  and  thereby  causing  them  personal  annoyance, 
with  a  view  to  persuade  them  to  refrain  from  such  employment; 
from  loitering  or  picketing  in  the  streets  near  the  premises  of  com- 
plainant, Nos.  68  and  70  York  street,  and  No.  37  Montgomery  street, 
Jersey  City,  with  intent  to  procure  the  personal  molestation  and  an- 
noyance of  persons  employed  or  willing  to  be  employed  by  com- 
plainant, and  with  a  view  to  cause  persons  so  employed  to  quit 
their  employment,  or  persons  willing  to  be  employed  by  complain- 
ant to  refrain  from  such  employment;  from  entering  the  premises 
of  complainant,  Nos.  68  and  70  York  street,  Jersey  City,  against  its 
will,  with  intent  to  interfere  with  its  business ;  from  violence,  threats 
of  violence,  insults,  indecent  talk,  abusive  epithets  practiced  upon 
any  persons  without  their  consent  with  intent  to  coerce  them  to  re- 
frain from  entering  the  employment  of  complainant,  or  to  leave  its 
employment.27 

Form  No.  28. — Injunction  restraining  defendants  from  carrying 
out  a  boycott  of  complainant's  business  by  causing  others  by  means 
of  threats  and  intimidation  to  withhold  from  complainant  work 
which  they  might  otherwise  have  given  him,  or  to  compel  him  to 
stop  work  commenced  by  him;  from  publishing  or  circulating  any 
matter  which  would  tend  to  injure  the  business  of  any  one  for 
whom  complainant  has  done,  is  now,  or  will  hereafter  do  work,  and 
from  in  any  way  hindering  complainant  by  interfering  with  his 
business  or  customers. 

"Ordered  by  the  Circuit  Court  of  Baltimore  City,  this  llth  day 
of  June,  1904,  upon  the  foregoing  petition  and  affidavits,  that  a 
writ  of  injunction  be  issued  as  prayed  in  said  petition,  upon  the  fil- 
ing of  a  bond  by  the  plaintiff  in  the  penalty  of  $5,000,  with  security 

37  Jersey  City  Printing  Company  v  Cassidy,  63  N.  J.  Eq.  259,  53  Atl.  230. 
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to  be  approved  by  the  clerk  of  this  court;  the  said  writ  to  enjoin 
the  defendants  in  this  case,  and  each  of  them,  their  and  each  of 
their  agents,  officers,  members,  representatives,  and  confederates, 
from  in  any  manner  interfering  with  or  hindering,  or  attempting 
directly  or  indirectly  to  interfere  with,  the  said  plaintiff,  John  B. 
Adt,  his  agents,  servants,  and  employes,  in  conducting  his  said 
business,  by  following  his  said  delivery  wagons  in  the  streets  for  the 
purpose  of  finding  where  Work  is  to  be  done ;  or  from  going  to,  or 
sending  any  communication,  letters,  or  circulars  to,  places  of  busi- 
ness or  breweries  or  manufactories  where  the  plaintiff  has  done 
work,  or  is  now  doing  work,  or  shall  hereafter  do  work,  for  the  pur- 
pose of  inducing,  persuading,  or  compelling  by  threats,  or  intimi- 
dations in  any  other  manner,  the  owner  or  owners  of  such  places 
of  business,  breweries,  or  manufactories,  their  agents,  servants,  or 
employes,  to  withhold  or  fail  to  give  to  the  complainant  such  work 
as  they  might  otherwise  give  him,  or  to  compel  him  to  stop  any 
work  ordered  from  or  commenced  by  him;  from  publishing,  print- 
ing, writing,  or  circulating  in  any  manner  whatever  any  matter  or 
thing  that  would  tend  to  discredit  in  the  eyes  of  the  public,  or  to 
injure  the  business  of,  any  person  for  whom  the  plaintiff  has  done, 
is  now  doing,  or  will  hereafter  do  work,  by  reason  of  such  work; 
from  in  any  manner  boycotting  the  said  plaintiff  or  his  manufact- 
tured  goods,  or  any  one  for  whom  the  plaintiff  has  worked,  is  now 
working  or  shall  hereafter  work,  or  manufactured  articles  of  such 
last-named  person  by  reason  of  such  work;  and  from  in  any  way 
menacing,  hindering,  or  obstructing  the  plaintiff  by  interfering 
with  the  business  or  customers  in  the  full  enjoyment  of  such  patron- 
age or  business  as  he  might  possess  independent  of  such  inter- 
ference. ' ' 

Form  No.  29. — Injunction  restraining  defendants  from  conspiring 
to  prevent  or  hinder  the  carrying  on  of  complainant's  business; 
from  using  force,  violence,  or  intimidation,  to  induce  complainant's 
employes  to  refuse  to  perform  their  duties,  or  to  quit  their  em- 
ployment, or  to  induce  other  workmen  not  to  enter  its  service,  from 
congregating  at  or  near  its  premises  or  elsewhere  with  intent  to  use 
such  means  to  accomplish  such  end,  or  to  prevent  its  employes  from 
reaching  their  place  of  work,  or  returning  to  their  homes;  from 

38  My  Maryland  Lodge  v  Adt.,  100  Md.  238,  59  Atl.  721,  68  L.  E.  A.  252. 
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going  to  the  homes  of  such  employes  to  intimidate  them  and  cause 
them  to  quit  their  employment;  from  preventing  complainant  from 
delivering  its  product,  or  other  persons  from  delivering  materials 
to  it;  from  picketing  its  premises  to  prevent  employes  or  those 
seeking  employment  from  going  there;  from  preventing  by  threats 
of  strike  or  boycott  any  persons  from  dealing  urith  it,  and  from  call- 
ing a  strike  against  any  person  because  he  deals  unth  complainant. 

The  defendants  ' l  are  hereby  enjoined  absolutely  and  perpetually 
from  conspiring  together  unlawfully  to  prevent  said  complainant 
from  peaceably  and  quietly  carrying  on  its  business,  and  from  in 
any  manner  interfering  with,  hindering,  obstructing  or  stopping 
any  of  the  business  of  said  complainant;  and  from  attempting  to 
compel,  directly  or  indirectly,  by  threats,  intimidation,  force  or 
violence,  violent  or  abusive  language,  or  any  persuasion  that  is  not 
peaceable,  any  of  the  employes  of  said  complainant,  to  refuse  or 
fail  to  perform  their  duties  as  such  employes ;  and  from  compelling 
or  inducing,  or  attempting  to  compel  or  induce,  by  threats,  intimi- 
dation, force,  violence,  violent  or  abusive  language,  any  of  the  em- 
ployes of  said  complainant  to  cease  and  abstain  from  the  service 
of  said  complainant,  and  from  attempting  to  keep  from  the  ser- 
vice of  complainant  any  person  or  persons,  by  threats,  intimidation, 
force,  violence,  violent  or  abusive  language;  or  from  preventing  or 
attempting  to  prevent  any  person  or  persons,  by  threats,  intimida- 
tion, force,  violence,  violent  or  abusive  language,  from  entering 
upon  the  service  of  said  complainant ;  and  from  congregating  at  or 
near  the  premises  of  said  complainant ;  or  on  the  streets  near  and 
leading  thereto,  for  the  purpose  of  inducing,  by  threats,  either  in 
manner  or  by  words  or  by  violence,  or  compelling  by  threats 
intimidation,  violence,  and  violent  or  abusive  language,  the 
employes  of  said  complainant  to  fail  to  perform  their 
services  to  said  complainant  as  such,  or  for  the  purpose  of 
preventing  persons  desiring  so  to  do  from  entering  upon  the  ser- 
vice of  said  complainant;  and  from  congregating  at  or  near  the 
place  of  work  of  said  complainant 's  employes,  or  elsewhere,  for  the 
purpose  of  intimidating  or  coercing  them,  by  threats,  violence, 
abusive  or  violent  language,  or  for  the  purpose  of  preventing  them 
from  reaching  complainant's  place  of  work,  or  to  return  therefrom 
to  their  respective  houses  or  boarding  places;  and  from  in  any 
manner  interfering  with  or  molesting  either  by  threats,  intimida- 
tion, violence,  abusive  or  violent  language,  any  of  complainant's 
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employes  in  going  to  and  from  said  complainant's  works;  and 
from  going  singly  or  collectively  to  the  homes  or  boarding  houses 
or  places  of  residence  of  said  complainant's  employees,  or  any  of 
them,  for  the  purpose  of  intimidating  or  coercing  any  or  all  of  them 
to  leave  the  employ  of  complainant,  and  from  carrying  out  or  at- 
tempting to  carry  out  any  agreement  among  themselves  or  any  of 
them,  or  any  combination  and  agreement  with  others  having  for 
its  purpose  the  accomplishment  of  any  unlawful  acts  or  things 
hereby  prohibited;  and  from  preventing  said  complainant  from 
delivering  its  manufacturing  product  and  other  materials  and 
supplies  from  its  factory,  or  from  preventing  any  person  or  per- 
sons from  delivering  to  said  complainant's  factory  any  supplies  or 
other  articles  which  it  may  desire  to  have  delivered  to  its  factory, 
by  threats,  intimidation,  force  or  violence  and  from  establishing 
or  maintaining  pickets  for  the  purpose  of  hindering  or  preventing, 
by  threats,  intimidation  or  violence,  in  any  way,  the  employes  of 
said  complainant  and  persons  seeking  its  employ,  from  going  into 
the  factory  or  lumber  yard  of  said  complainant;  and  from  pre- 
venting or  attempting  to  prevent,  by  threats  of  boycott  or  strike 
any  person  or  persons  from  dealing  with  said  complainant  or  com- 
pleting any  contracts  with  said  complainant,  or  from  purchasing 
or  receiving  goods  manufactured  by  said  complainant,  or  from 
calling  out  a  strike  in  any  plant  or  factory  owned  or  operated  by 
any  other  person,  because  of  the  fact  that  such  person  may  pur- 
chase supplies  or  products  from  said  complainant,  or  sell  supplies 
or  materials  to  said  complainant,  or  by  reason  of  the  fact  that 
said  person  or  persons  may  use  in  their  factory  any  material  manu- 
factured by  said  complainant,  or  coming  from  the  plant  of  said 
complainant. ' ' 

Form  No.  30. — Injunction  restraining  defendants  from  using 
force,  violence,  intimidation,  opprobrious  epithets  or  ridicule,  to 
prevent  complainant's  employes  from  remaining  in  his  service,  and 
other  workmen  from  entering  his  service;  from  calling  "scab"  at 
workmen  going  to  and  from  his  premises;  from  picketing  or  loiter- 
ing upon  his  premises;  from  congregating  about  such  premises  or 
at  other  places,  or  boarding  trains  to  prevent  workmen  in  his  em- 

88  Piano  etc.  Workers '  International  Union  of  America  v  Piano  etc.  Supply 
Co.,  124  111.  App.  353,  354, 


570  APPENDIX.  Form  No.  30 

ploy,  or  willing  to  enter  his  service  from  working  for  it  'by  intimi- 
dation, threats,  or  undue  pressure,  and  from  in  any  manner,  ob- 
structing the  regular  operation  of  his  business. 

It  is  ordered,  adjudged  and  decreed  as  follows : 

That  the  said  Hiestand  Thuma,  William  Mason,  John  Pickel, 
William  Zook,  William  De  Carlton,  Thomas  Brenner,  Henry  Mark- 
ley,  Charles  Gallagher,  Frank  Thompson,  Winfield  Gallagher,  Wil- 
liam Eater  and  Irwin  Shields,  and  all  the  members  and  officers, 
and  their  successors,  of  Lodge  No.  339  of  the  Iron  Moulders'  Union 
of  Marietta,  and  all  their  agents,  servants  and  employes,  as  well 
as  all  persons  combining  and  conspiring  with  them,  their  associates 
and  confederates,  and  all  other  persons  whomsoever  known  or  un- 
known, be  hereby  perpetually  enjoined  and  commanded  absolute- 
ly to  desist  and  refrain  from  in  any  way  or  manner  interfering 
with  the  employes  of  the  plaintiff  and  with  any  person  or  persons 
who  may  hereafter  desire  or  offer  to  enter  its  employ,  by  the  use 
or  way  of  threats,  intimidation,  personal  violence,  opprobrious 
epithets  or  ridicule,  or  other  means,  calculated  or  intended  to  pre- 
vent such  persons  from  entering  or  continuing  in  the  employment 
of  the  plaintiff,  or  calculated,  or  intended  to  induce  any  such  per- 
son or  persons  to  leave  the  employment  of  the  plaintiff;  and  also 
from  calling  'scab*  or  'scabs/  or  any  other  opprobrious  epithet,  to 
persons  passing  along  the  streets,  and  going  to  or  from  the  works 
of  the  plaintiff,  and  who  are  in  the  employ  or  about  to  enter  the 
employ  of  the  said  plaintiff;  from  picketing  and  loitering  upon 
the  premises  of  the  plaintiff,  or  congregating  about  or  in  the 
neighborhood  of  the  same,  or  on  the  highways  of  East  Donegal 
township,  or  the  streets  of  Marietta,  for  the  purpose  of  intimidating 
or  interfering  with  the  employes  of  the  plaintiff,  or  with  such  per- 
sons as  desire  to  enter  its  employ ;  from  individually  or  collectively 
boarding  incoming  or  outgoing  railroad  trains  or  cars  to  and  from 
Marietta,  with  the  object  or  purpose  of  inducing  men  who  are  in 
the  employ  of  the  plaintiff  to  quit  work,  or  of  preventing,  or  at- 
tempting to  prevent,  any  person  or  persons  who  may  desire  to 
enter  its  employ  from  so  doing,  by  means  of  threats,  intimidation  or 
undue  pressure;  from  giving  any  directions  or  orders  to  com- 
mittees, associates  or  otherwise,  for  the  performance  of  any  such 
acts  or  threats  hereby  enjoined,  and  from  in  any  manner  whatever 
impeding,  obstructing  or  interfering  with  the  regular  and  unre- 
strained operation,  conduct  and  management  of  the  business  of  the 
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plaintiff,  or  the  employes  now  in  the  employ  of  the  plaintiff  or  that 
jnay  hereafter  be  employed  by  it. 

It  is  further  ordered  that  the  aforesaid  injunction  shall  be  in 
force  and  binding  upon  all  the  defendants  hereinbefore  named, 
their  associates,  confederates,  and  upon  all  other  persons  whom- 
soever who  are  not  named  herein,  from  and  after  the  time  when 
such  other  persons  shall  have  knowledge  of  the  entry  of  this  order 
and  the  existence  of  this  injunction. 

It  is  further  ordered  and  adjudged  that  the  defendants  pay  the 
costs  of  these  proceedings." 

Form  No.  31. — Injunction  restraining  labor  union,  its  officers 
and  members,  from  threatening  injury  to  the  business  of  plain- 
tiff's customers  or  prospective  customers  if  they  patronize  them; 
from  sending  out  circulars  stating  that  plaintiffs  are  under  the  ban 
of  the  union,  and  that  its  members  will  not  handle  or  work  build- 
ing materials  from  his  mills;  from  imposing  or  threatening  to 
impose  penalties  on  members  to  prevent  them  from  handling  or 
working  building  materials  purchased  from  plaintiffs;  and  from 
issuing  union  labels  to  other  mill  owners  within  the  jurisdiction  of 
the  union,  and  vincinity  for  the  purpose  of  interfering  with  plain- 
tiff's business. 

"That  the  defendants  (not  including  L.  C.  Wick)  and  each  and 
every  of  them,  their  officers,  committees,  agents,  employes,  ser- 
vants, members,  associates,  and  all  others  that  may  act  in  concert 
with  them,  or  by  their  direction,  each  and  every  one,  be  restrained 
and  strictly  enjoined  from  interfering  and  from  combining,  con- 
spiring, or  attempting  to  interfere,  for  the  purpose  of  doing  injury 
to  plaintiffs  in  their  business,  with  the  sale  or  contract  for  sale  by 
the  plaintiffs  of  building  materials  by  representing  or  causing  to  be 
represented  in  express  or  implied  terms  to  any  customer  of  the 
plaintiffs,  or  to  any  person  or  persons  or  corporation  who  might 
become  customers  of  the  plaintiffs,  that  such  customers  will  suf- 
fer or  are  likely  to  suffer  loss  or  trouble  in  their  business  for  pur- 
chasing or  continuing  to  purchase  or  contracting  for  the  purchase 
of  building  materials  from  the  plaintiffs ;  or  by  intimidating  or  at- 
tempting to  intimidate  by  threats,  direct  or  indirect,  express  or 
implied,  of  loss  or  trouble  in  business,  or  otherwise,  any  persons  or 

10  Marietta  Casting  Co.  v  Thuma,  28  Pa.  Co.  Ct.  248,  264. 
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corporation  who  are  now  customers  or  who  may  hereafter  become 
or  desire  to  become  customers  of  the  plaintiffs;  or  from  sending 
out  to  any  person  or  persons  or  corporation  who  are  now  customers 
or  who  may  hereafter  become  or  desire  to  become  customers  of  the 
plaintiffs,  through  the  mails,  or  delivering  to  them  otherwise,  any 
written  or  printed  card,  letter,  circular,  or  other  notice,  stating 
that  members  of  the  United  Brotherhood  of  Carpenters  and  Joiners 
will  not  handle  or  work  millwork  or  materials  coming  from  mills 
which  fail  to  comply  with  regulations  of  the  Carpenters'  District 
Council  and  that  the  plaintiffs  had  failed  to  comply  with  an 
agreement  of  the  Planing  Mill  Association  of  Western  Pennsyl- 
vania with  the  Carpenters'  District  Council,  or  an  agreement 
adopted  by  the  Master  Builders'  Association  and  said  Council,  and 
requesting  such  customers  or  prospective  customers  of  the  plaintiffs 
to  have  their  millwork  done  by  mills  that  operate  under  said  agree- 
ment so  that  no  controversy  can  arise  on  account  of  non-union 
millwork,  or  from  sending  out  to  such  customers  or  prospective 
customers  of  the  plaintiffs  any  card,  circular,  or  other  notice  of 
similar  character  or  purpose,  directly  or  indirectly,  or  from  writ- 
ing or  sending  through  the  mails  or  otherwise,  any  written  or 
printed  card,  circular,  letter,  or  other  communcation,  conveying 
or  intending  to  convey,  to  any  customers  or  prospective  customers 
of  the  plaintiffs  that  the  plaintiffs  are  under  the  ban  of  Local  No. 
500,  United  Brotherhood  of  Carpenters  and  Joiners'  of  America, 
or  the  Carpenters'  District  Council  of  Pittsburg,  Allegheny,  and 
vicinity,  United  Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, or  other  trade  unions,  or  of  similar  import;  or  from  attempt- 
ing by  any  scheme,  combination,  or  conspiracy  among  themselves 
or  with  others,  to  annoy,  hinder,  or  interfere  with  or  prevent  any 
person  or  persons  or  corporation  from  purchasing  building  ma- 
terials, or  making  contracts  for  the  purchase  of  the  same,  from  the 
plaintiffs,  and  from  any  and  all  acts,  and  from  the  use  of  any  and 
all  ways,  means,  and  methods  with  a  purpose  to  injure  plaintiffs  in 
their  business,  which  (acts,  ways,  means,  and  methods)  by  putting 
or  attempting  to  put  any  person  or  persons  or  corporation  in  fear 
of  loss  or  trouble  will  tend  to  hinder,  impede,  or  obstruct  the  plain- 
tiffs from  making  sale,  or  making  contracts  for  sale,  of  building 
materials;  or  from  interfering  and  from  combining,  conspiring,  or 
attempting  to  interfere,  for  said  purpose,  with  the  business  of  the 
plaintiffs,  by  the  enforcement,  under  pain  of  penalties  and  for- 
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failures,  of  rule  7  of  the  working  rules  adopted  for  the  government 
of  local  unions  under  the  jurisdiction  of  the  Carpenters'  District 
Council  of  Pittsburg,  Allegheny,  and  Vicinity,  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  which  provides  that:  "No 
member  shall  be  allowed  to  work  any  material  coming  from  any 
non-union  mill  and  shall  comply  with  this  rule  when  the  local 
unions  are  so  informed  and  instructed  by  the  District  Council," 
or  by  other  like  coercive  rules,  the  natural  and  necessary  effect  of 
which  would  be  to  deter  the  members  of  said  trades  unions  or 
others  from  working  upon  buildings  or  other  constructions  to 
which  the  plaintiffs  were  furnishing  materials,  or  contractors,  build- 
ers, or  owners  of  said  buildings  or  other  constructions,  or  others, 
from  purchasing  materials  from  the  plaintiffs ;  or  from  interfering 
and  from  combining,  conspiring,  or  attempting  to  interfere  with 
the  business  of  the  plaintiffs  for  the  purpose  of  injuring  them  in 
their  business,  by  the  enforcement  of  fines  or  forfeitures,  suspension 
or  expulsion  from  membership  in  any  of  the  locals  within  the  juris- 
diction of  the  Carpenters '  District  Council  of  Pittsburg,  Allegheny, 
and  Vicinity,  United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  for  failure  to  observe  rule  7  of  the  working  rules  adopted 
for  the  government  of  local  unions  under  the  jurisdiction  of  said 
Carpenters'  District  Council  of  Pittsburg,  Allegheny,  and  Vicinity, 
United  Brotherhood  of  Carpenters  and  Joiners  of  America,  or  for 
failure  to  observe  any  of  the  rules  adopted  and  in  force  in  that 
union,  or  that  may  hereafter  be  adopted,  which  would  by  coercion 
of  said  members  interfere  with  the  business  of  the  plaintiffs,  or 
from  otherwise  restraining,  coercing,  and  intimidating  any  one  or 
more  of  the  members  of  said  union  for  said  purpose  from  working 
for  any  contractors,  builders,  owners,  or  other  persons  because 
they  are  doing  or  desire  to  do  business  with  the  plaintiffs;  or  from 
interfering  and  from  combining,  conspiring,  or  attempting  to  in- 
terfere with  the  business  of  the  plaintiffs  by  the  issue  of  union 
labels  to  any  mill  within  the  jurisdiction  of  the  Carpenters'  Dis- 
trict Council  of  Pittsburg,  Allegheny,  and  Vicinity,  United 
Brotherhood  of  Carpenters  and  Joiners  of  America;  such  issue  of 
labels  being  made  for  the  purpose  of  interfering  with  the  business 
of  the  plaintiffs.  From  the  doing  of  any  and  all  of  which  acts  and 
things,  for  the  purpose  of  injuring  plaintiffs  in  their  business  and 
thereby  compelling  them  to  unionize  their  mill  or  have  such  injury 
continued,  the  said  defendants  (not  including  L.  C.  Wick)  and 
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each  and  every  of  them,  their  officers,  committees,  agents,  employes, 
servants,  members,  associates,  and  all  others  that  may  act  in  con- 
cert with  them,  or  by  their  direction,  are  hereby  enjoined  and  re- 
strained. ' '* 

Form  No.  32. — Injunction  against  interference  with  transporta- 
tion of  interstate  commerce. 

1 1  That  the  said  defendants,  Albert  G.  Blair,  Jacob  S.  Morris,  the 
Pennsylvania  Company,  the  Wheeling  &  Lake  Erie  Railway  Com- 
pany, the  Lake  Shore  &  Michigan  Southern  Railway  Co.,  the  Michi- 
gan Central  Railroad  Company,  the  Cincinnati,  Hamilton  &  Dayton 
Railroad  Company,  the  Columbus,  Hocking  Valley  &  Toledo  Rail- 
way Company,  the  Toledo  &  Ohio  Central  Railway  Company,  the 
Cincinnati,  Jackson  &  Mackinaw  Railway  Company,  and  each  of 
them,  and  their  officers,  agents,  servants,  and  employes,  be,  and 
they  are  hereby,  enjoined  and  restrained  from  refusing  to  offer  and 
extend  to  said  the  Toledo,  Ann  Arbor  &  North  Michigan  Railway 
Company  the  same  equal  facilities  for  interchange  of  traffic  on  in- 
terstate business  between  said  railway  companies  as  are  enjoyed  by 
other  railway  companies,  and  from  refusing  to  receive  from  said 
the  Toledo,  Ann  Arbor  &  North  Michigan  Railway  company  cars 
billed  from  points  in  one  state  to  points  in  another  state,  which 
may  be  offered  to  said  defendant  companies  by  the  conplainant; 
and  from  refusing  to  deliver  in  like  manner  to  said  complainant  cars 
which  may  be  billed  over  complainant's  line  from  points  in  one  state 
to  points  in  other  states.  Ordered  that  a  writ  of  injunction  be  issued 
out  of  and  under  the  seal  of  this  court  as  prayed  for  in  the  bill 
of  complainant  to  remain  in  force  under  the  further  order  of  the 
court  herein." 

Form  No.  33. — Injunction  against  interference  with  the  trans- 
portation of  interstate  commerce  and  mails. 

The  injunction  commanded  the  defendants  ' '  and  all  persons  com- 
bining and  conspiring  with  them,  and  all  other  persons  whosoever, 
absolutely  to  desist  and  refrain  from  in  any  way  or  manner  inter- 
fering with,  hindering,  obstructing,  or  stopping  any  of  the  business 
of  any  of  the  following  named  railroads  (specifically  naming  the 

31  Purvis  v  United  Brotherhood  of  Carpenters  &  Joiners,  214  Pa.  St.  344, 
63  Atl.  585,  112  Am.  St.  Eep.  272,  12  L.  E.  K  S.  242. 

82  Toledo  etc.  E.  Co.  v  Pennsylvania  Co.,  54  Fed.  745. 
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various  roads  named  in  the  bill)  as  common  carriers  of  passengers 
and  freight  between  or  among  any  states  of  the  United  States,  and 
from  in  any  way  or  manner  interfering  with,  hindering,  obstruct- 
ing, or  stopping  any  mail  trains,  express  trains,  or  other  trains, 
whether  freight  or  passenger,  engaged  in  interstate  commerce,  or 
carrying  passengers  or  freight  between  or  among  the  states;  and 
from  in  any  manner  interfering  with,  hindering,  or  stopping  any 
trains  carrying  the  mail ;  and  from  in  any  manner  interfering  with, 
hindering,  obstructing,  or  stopping  any  engines,  cars,  or  rolling 
stock  of  any  of  said  companies  engaged  in  interstate  commerce,  or 
in  connection  with  the  carriage  of  passengers  or  freight  between  or 
among  the  states ;  and  from  in  any  manner  interfering  with,  injur- 
ing, or  destroying  any  of  the  property  of  any  of  said  railroads  en- 
gaged in,  or  for  the  purpose  of,  or  in  connection  with  interstate 
commerce,  or  the  carriage  of  the  mails  of  the  United  States,  or  the 
transportation  of  passengers  or  freight  between  or  among  the 
states ;  and  from  entering  upon  the  grounds  or  premises  of  any  of 
said  railroads  for  the  purpose  of  interfering  with,  hindering,  ob- 
structing, or  stopping  any  of  said  mail  trains,  passenger  or  freight 
trains  engaged  in  interstate  commerce,  or  in  the  transportation  of 
passengers  or  freight  between  or  among  the  states,  or  for  the  pur- 
pose of  interfering  with,  injuring,  or  destroying  any  of  said 
property  so  engaged  in  or  used  in  connection  with  interstate  com- 
merce, or  the  transportation  of  passengers  or  property  between  or 
among  the  states;  and  from  injuring  or  destroying  any  part  of 
the  tracks,  roadbed,  or  road  or  permanent  structures  of  said  rail- 
roads; and  from  injuring,  destroying,  or  in  any  way  interfering 
with  any  of  the  signals  or  switches  of  any  of  said  railroads;  and 
from  displacing  or  extinguishing  any  of  the  signals  of  any  of  said 
railroads;  and  from  spiking,  locking,  or  in  any  manner  fastening 
any  of  the  switches  of  any  of  said  railroads;  and  from  uncoupling 
or  in  any  way  hampering  or  obstructing  the  control  by  any  of  said 
railroads  of  any  of  the  cars,  engines,  or  parts  of  trains  of  any 
of  said  railroads  engaged  in  interstate  commerce  or  in  the  trans- 
portation of  passengers  or  freight  between  or  among  the  states,  or 
engaged  in  carrying  any  of  the  mails  of  the  United  States;  and 
from  compelling  or  inducing,  or  attempting  to  compel  or  induce, 
by  threats,  intimidation,  persuasion,  force,  or  violence,  any  of  the 
employes  of  any  of  said  railroads  to  refuse  or  fail  to  perform  any 
of  their  duties  as  employes  of  any  of  said  railroads  in  connection 
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with  the  interstate  business  or  commerce  of  such  railroads  or  the 
carriage  of  the  United  States  mail  by  such  railroads,  or  the  trans- 
portation of  passengers  or  property  between  or  among  the  states; 
and  from  compelling  or  inducing,  or  attempting  to  compel  or  in- 
duce, by  threats,  intimidation,  force,  or  violence  any  of  the  em- 
ployes of  any  of  said  railroads  who  are  employed  by  such  rail- 
roads, and  engaged  in  its  service  in  the  conduct  of  interstate  busi- 
ness or  in  the  operation  of  any  of  its  trains  carrying  the  mail  of 
the  United  States,  or  doing  interstate  business,  or  the  transporta- 
tion of  passengers  and  freight  between  and  among  the  states,  to 
leave  the  service  of  such  railroads;  and  from  preventing  any  per- 
son whatever,  by  threats,  intimidation,  force,  or  violence  from  en- 
tering the  service  of  any  of  said  railroads,  and  doing  the  work  there- 
of, in  the  carrying  of  the  mails  of  the  United  States  or  the  trans- 
portation of  passengers  and  freight  between  or  among  the  states; 
and  from  doing  any  act  whatever  in  furtherance  of  any  conspiracy 
or  combination  to  restrain  either  of  said  railroad  companies  or  re- 
ceivers in  the  free  and  unhindered  control  and  handling  of  inter- 
state commerce  over  the  lines  of  said  railroads,  and  of  transporta- 
tion of  persons  and  freight  between  and  among  the  states;  and 
from  ordering,  directing,  aiding,  assisting,  or  abetting  in  any  man- 
ner whatever  any  person  or  persons  to  commit  any  or  either  of  the 
acts  aforesaid. 

' '  And  it  is  further  ordered  that  the  aforesaid  injunction  and  writ 
of  injunction  shall  be  in  force  and  binding  upon  such  of  said  de- 
fendants as  are  named  in  said  bill  from  and  after  the  service  upon 
them  severally  of  said  writ,  by  delivering  to  them  severally  a  copy 
of  said  writ,  or  by  reading  the  same  to  them,  and  the  service  upon 
them  respectively  of  the  writ  of  subpoena  herein,  and  shall  be 
binding  upon  said  defendants,  whose  names  are  alleged  to  be  un- 
known, from  and  after  the  service  of  such  writ  upon  them  respec- 
tively, by  the  reading  of  the  same  to  them,  or  by  the  publication 
thereof  by  posting  or  printing,  and,  after  service  of  subpoena  upon 
any  of  said  defendants  named  herein,  shall  be  binding  upon  said 
defendants  and  upon  all  other  persons  whatsoever  who  are  not 
named  herein  from  and  after  the  time  when  they  shall  severally 
have  knowledge  of  the  entry  of  such  order  and  the  existence  of  said 
injunction." 

88  In  re  Debs,  158  U.  S.  15  Sup.  Ct.  900,  39  L.  ed.  1092. 
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Form  No.  34. — Injunction  to  restrain  a  conspiracy  to  procure  the 
discharge  of  complainants  from  employment,  and  to  prevent  their 
obtaining  other  employment  by  threats  of  injury  to  the  business 
of  their  employers  or  possible  employers. 

"  It  is  ordered,  adjudged,  and  decreed  as  follows,  viz. :  That  the 
defendants,  and  each  and  every  of  them,  their  committees,  agents 
and  servants,  be  restrained  and  strictly  enjoined  from  interfering 
and  from  combining,  conspiring,  or  attempting  to  interfere  with 
the  employment  of  the  plaintiffs,  or  any  one  or  more  of  them,  by 
representing  or  causing  to  be  represented,  in  express  or  implied 
terms,  to  any  employer  of  said  plaintiffs,  or  any  one  or  more  of 
them,  or  to  any  person  or  persons  or  corporation  who  might  be- 
come employers  of  any  of  the  plaintiffs,  that  such  employers  will 
suffer  or  are  likely  to  suffer  loss  or  trouble  in  their  business  for 
employing  or  continuing  to  employ  said  plaintiffs  or  plaintiff,  or 
by  intimidating  or  attempting  to  intimidate,  by  threats,  direct  or 
indirect,  express  or  implied,  of  loss  or  trouble  in  business  or  other- 
wise, any  person  or  persons  or  corporation  who  now  are  employing 
or  may  hereafter  employ  or  desire  to  employ  the  plaintiffs,  or  any 
one  or  more  of  them,  or  by  attempting,  by  any  scheme,  combin- 
ation, or  conspiracy  among  themselves  or  with  others,  to  annoy, 
hinder,  or  interfere  with  or  prevent  any  person  or  persons  or  cor- 
poration from  employing  or  continuing  to  employ  said  plaintiffs, 
or  any  one  or  more  of  them,  and  from  any  and  all  acts,  and  from 
the  use  of  any  and  all  ways,  means  and  methods,  which  acts,  ways, 
means,  and  methods,  by  putting  or  attempting  to  put  any  person 
or  persons  or  corporation  in  fear  of  loss  or  trouble,  will  tend  to 
hinder,  impede,  or  obstruct  the  plaintiffs,  or  any  one  or  more  of 
them,  from  securing  employment,  or  from  continuing  in  employ- 
ment, and  that  defendants  pay  the  costs  of  this  suit." 

84  Erdman  v  Mitchell,  207  Pa.  St.  79,  56  Atl.  327,  90  Am.  St.  Rep.  783,  63 
L.  R.  A.  534. 
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ABSOLUTE  RIGHTS- 

Employer's  right  to  discharge  workmen,  in  absence  of  contract 

for  definite  period,  258. 
Employer's  right  to  free  labor  market,  85. 

Freedom  from  interference  with  business  by  force,  or  duress,  15. 
Immunity  from  interference  with  contractual  rights,  204. 
Right  of  combination  of  workmen  not  bound  by  contract  to 

strike,  30,  31. 

Eight  of  individual  to  refrain  from  contracting, 
In  general,  27. 

Motive  in  exercising  right  beyond  inquiry,  27. 
Eight  not  subject  to  restraint  by  legislature,  30. 
To  refrain  from  contracting  for  merchandise  or  labor,  27. 
To  quit  work  or  threaten  to  quit  work  under  contract  termin- 
able at  will,  27. 

AMENDMENTS. 
Of  pleadings, 

Amendments  allowable,  115,  117,  217. 
Time  of  making  amendments,  115. 
Of  rules  and  by-laws  of  union,  292. 

ANALOGOUS  EIGHTS. 

Competition  in  capital  and  competition  in  labor,  38. 

Justifiable  strikes  and  primary  boycotts,  71. 

Means  to  render  strike  effective  and  means  to  render  lockout  ef- 
fective, 265. 

Persuading  to  withhold  patronage  and  persuading  to  withhold 
labor,  72. 

Eight  of  employers  to  combine  and  right  of  employes  to  com- 
bine, 266. 

Eight  of  employes  to  combine  to  advance  wages  and  of  employers 
to  resist  advance,  268. 

Eight  of  employers  to  refuse  employment  and  of  employes  to  re- 
fuse to  work,  270. 
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Right  of  employers  to  fix  rate  of  wages  and  of  employes  to  main- 
tain rate,  267. 

Right  of  employes  to  strike  and  combination  of  employers  to 
lock  out,  269. 

Right  to  strike  and  right  to  lock  out,  265. 

APPEAL  AND  REVIEW. 

In  suits  to  enjoin  boycotts, 
Right  of  appeal,  128. 
Scope  of  review, 

In  general,  128. 

Modification  in  complainant's  favor,  128. 

Modification  in  defendant's  favor,  128. 

Reversal,  128. 
In  contempt  proceedings, 

Appeal  as  stay  of  judgment,  253. 
Methods  of  review, 

Appeal  or  error,  255. 

Certiorari,  257. 

Habeas  Corpus,  257. 
Right  of  review,  256. 
Scope  of  review,  256. 
Presumptions  on  appeal,  36. 

BENEFITS. 

Classes  of  benefits  usually  provided  for, 

Accident,  death,  or  superannuation,  335. 

Sick  pay,  335. 

Strike  pay,  65,  108,  335. 
Collection  and  distribution,  282. 
Right  to  benefits, 

As  affected  by  compliance  with  constitutions,  rules,  and  by- 
laws, 335. 

Construction  of  provisions  relating  to  benefits,  325. 

Determination  of  right,  283,  284. 

Forfeiture  of  right,  335. 
Suits  to  enforce  payment  of  benefits, 

Defences,  340. 

Right  to  maintain  suit, 
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In  the  United  States, 

Where  provision  is  made  for  domestic  tribunal  to  deter- 
mine claim,  336. 

Where  no  provision  is  made  for  domestic  tribunal  to  de- 
termine claim,  337. 
In  England  and  Canada,  341. 

Steps  necessary  to  be  taken  before  bringing  suit,  338. 
Suits  to  enjoin  payment  of  benefits, 
By  members,  342. 
By  persons  not  interested  in  benefit  fund,  65. 

BOND. 

Defects  which  do  not  invalidate,  122. 

Giving  of  as  condition  of  granting  or  refusing  injunction,  122. 

BOYCOTTS  (See  also  BOYCOTTS  OF  CAPITAL,  BOYCOTTS  OF 
LABOR). 

Classes,  68. 

Definition  or  description,  67. 

Elements, 

Force  and  violence,  69,  74. 

Intimidation  or  coercion,  69,  72. 
Origin  of  term,  67. 

BOYCOTTS  OF  CAPITAL. 

Combinations  sometimes  described  as  boycotts,  which  are  lawful, 
In  general,  70. 
To  withhold  patronage  from  persons  against  whom  directed, 

Analogy  between  these  combinations  and  justifiable  strikes, 
71. 

Combination  distinguished  from  boycotts,  71. 

Just  cause  or  excuse  for  combination,  71. 

Lawful  where  primary  object  to  benefit  combination,  71. 

Means  employed  to  render  combination  effective,  71. 
To  persuade  others  to  withhold  patronage, 

Analogy  between  combinations  and  persuasion  to  withhold 
labor,  72. 

Combination  distinguished  from  boycotts,  72. 

Just  cause  or  excuse  for  combination,  72. 

Means  to  render  combination  effective,  72. 
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Object  to  be  attained  as  affecting  lawfulness  of  combination, 

72. 

Considerations  from  which  unlawfulness  of  boycott  deduced, 
Acts  lawful  for  individual  not  necessarily  lawful  for  combina- 
tion, 

Just  cause  or  excuse  the  test  of  lawfulness,  88. 
Reasons  on  which  rule  based,  88. 

Under  what  circumstances  just  cause  or  excuse  exists,  88. 
Competition  no  justification,  89. 
Rights  invaded  by  boycott, 

Common  law  property  right,  84. 
Constitutional  property  right,  84. 
Specific  rights  invaded, 

Where  breach  of  contract  by  independent  contractor  pro- 
cured, 87. 

Where  one  is  prevented  from  obtaining  or  retaining  labor, 
Right  defined  and  described,  85. 
Right  not  absolute  but  protected  from  boycott,  85. 
Where  one 's  customers  or  materialmen  are  prevented  from 

dealing  with  him, 
Right  defined  and  described,  86. 
Tort  committed  in  violating  right,  86. 

Ultimate  purpose  of  helping  combination  no  justification,  90. 
Jurisdiction  of  courts  to  enjoin  boycotts  (See  JURISDICTION). 
Liability  of  parties  participating  in,  to  criminal  prosecution  ( See 
CRIMINAL  LIABILITY). 

Liability  of  parties  participating  in,  to  action  for  damages  (See 
(DAMAGES). 

Liability  of  parties  participating  in,  to  injunction  (See  INJUNC- 
TIONS). 

Methods  of  boycott  and  means  to  render  effective  summarized,  73. 
Particular  combinations  condemned, 

Coercing  breach  of  contract  by  independent  contractor,  81, 

93,  105. 
Coercing  members  of  union  to  withhold  patronage  by  imposing 

penalties,  151. 

Coercing  person 's  customers  to  withhold  patronage, 
Introductory  statement,  75. 
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By  imposing  or  threatening  to  impose  fines  on  them,  78,  93. 
By  strikes  or  withholding  labor  or  threats  thereof,  77,  93, 

102,  189. 

By  threatening  loss  of  patronage  to  them,  76,  91,  93, 101, 102. 
By  using  or  threatening  to  use  violence  against  them,  79,  91, 

103. 
Coercing  person's  materialmen  into  refusing  to  sell  to  him, 

80,  93,  104. 

Preventing  person  from  obtaining  or  retaining  labor, 
By  imposition  of  or  threats  to  impose  penalties,  146-150. 
By  force,  violence  or  intimidation, 
Actual  threats  of  violence  unnecessary,  74. 
Combination  an  unlawful  conspiracy,  74. 
Immaterial  that  workmen  coerced  not  bound  by  contract, 

74. 

Intimidation,  what  constitutes,  74. 

Mere  intimidation  without  violence  or  force  sufficient,  74. 
Specific  applications  of  above  principles,  91,  93,  100. 
Putting  on  "unfair"  list,  83,  102,  106a. 
Views  conflicting  as  to  whether  it  constitutes  intimidation  or 

coercion,  83. 
Not  necessarily  intimidation  or  coercion  according  to  better 

view,  83. 

Proper  test  for  determining  whether  intimidation  or  coer- 
cion, 83. 
Views  conflicting  as  to  lawfulness  of,  though  amounting  to 

coercion,  83. 

Specific  illustrations  of  above  views,  102,  106a. 
Publication  of  libellous  matter  coercive  in  its  nature,  106. 
Sending  out  "boycott"  circulars,  82. 

Pleadings  in  actions  arising  out  of  boycotts  (See  PLEADINGS 
IN  CIVIL  CASES,  PLEADINGS  IN  CRIMINAL 
CASES). 

BOYCOTTS  OF  LABOR. 

By  capital, 

Preventing  other  employers  from  employing,  144,  270. 
By  labor, 

An  unlawful  conspiracy,  133,  147. 
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Means  used, 

Coercing  landlords  and  grocers  into  cutting  off  food  and 

shelter,  265. 

Coercing  other  employers  into  refusing  employment,  265. 
Preventing  member  of  union  from  obtaining  employment  by 

fines  imposed  on  other  members,  147. 

Preventing  employment  by  strikes  or  threats  of  strikes,  133. 
Statutes  authorizing  combinations  of  workmen  as  affecting 
right  to  boycott,  133. 

Law  applicable  to  boycotts  of  capital  governs,  131. 
Liability  to  action  for  damages  (See  DAMAGES), 
Liability  to  criminal  prosecutions  (See  CRIMINAL  LIABIL- 

ITY), 

Liability  to  injunctive  process  (See  INJUNCTIONS), 
Pleadings  (See  PLEADINGS  IN  CIVIL  CASES,  PLEADINGS 

IN  CRIMINAL  CASES), 
Rights  invaded  by  boycott, 
Property  right,  132. 
Right  to  free  labor  market,  132. 
Right  protected  by  constitution,  132. 

BRIBERY. 

Giving  of  strike  pay,  65. 

BLACKLISTING. 
Definition,  274. 
Legislation  prohibiting, 
Constitutionality, 

Deprivation  of  property  without  due  process  of  law,  278. 
Special  or  class  legislation,  278. 
Title  of  act,  278. 
Operation  and  effect,  278. 
Purpose,  278. 
Liability  for,  in  absence  of  special  legislation,  275. 

CERTIORARL 

As  a  method  of  reviewing  contempt  proceedings,  255. 

COMBINATIONS  OF  EMPLOYERS. 

Analogous  rights, 

Of  employers  to  combine  and  employes  to  combine,  266. 
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Of  combinations  of  employers  to  fix  rate  of  wages  and  em- 
ployes to  combine  to  maintain  or  advance  wages,  267. 

Of  employes  to  combine  to  advance  wages  and  of  employers  to 
combine  to  resist  advance,  268. 

Of  combination  of  employes  to  strike  and  combinations  of  em- 
ployers to  lock  out,  269. 

Of  employers  to  refuse  employment  and  of  employes  to  refuse 

to  accept  employment,  270. 
Combination  to  lower  wages  as  defense  to  suit  to  enjoin  boycott, 

100. 
Internal  administration  of  combination, 

Discipline  of  members,  273. 

Kules  and  by-laws,  272. 
Means  to  effect  purpose  of  combination, 

Coercing  other  employers  to  prevent  them  from  hiring  work- 
men, 270. 

Imposition  of  penalties  on  members  of  combination,  269,  273. 

Lawful  means  only,  permissible,  266. 
Purposes  for  which  combination  permissible, 

In  general,  266. 

To  coerce  other  employers  to  refuse  employment  to  workmen, 
270. 

To  compel  workmen  to  join  union,  271. 

To  fix  rate  of  wages,  267. 

To  lock  out  employes,  269. 

To  refuse  employment  to  designated  classes  of  workmen,  270. 

To  resist  combination  to  advance  wages,  268. 

COMBINATIONS  OF  WORKMEN. 

Analogous  rights, 

Of  employers  to  combine  and  employes  to  combine,  266. 

Of  combinations  of  employers  to  fix  rate  of  wages  and  of  em- 
ployes to  combine  to  maintain  or  advance  wages,  267. 

Of  employes  to  combine  to  advance  wages  and  of  employers  to 
combine  to  resist  advance,  268. 

Of  combinations  of  employes  to  strike  and  combinations  of  em- 
ployers to  lock  out,  269. 

Of  employers  to  refuse  employment  and  of  employes  to  refuse 
to  accept  employment,  270. 


INDEX.  603 

[Eeferences  are  to  sections.] 

Means  to  render  combination  effective  (See  also  such  specific 
headings  as  BOYCOTTS,  STRIKES,  PICKETING, 
&c). 

Agreeing  to  support  employers  of  union  men  in  trade  or  oth- 
erwise, 24. 
Interference  with  rights  of  others  by  intimidation,  force  or 

duress,  15. 

Lawful  means  only,  permissible,  17. 
Presentation  of  cause  to  public, 
By  holding  meetings  and  making  speeches,  22. 
By  newspapers  or  circulars,  22. 
Procuring  others  to  join  union, 
Argument  and  persuasion,  19. 
Coercion  and  intimidation,  20. 
Publication  of  newspapers  in  interest  of  unions,  23. 
Refusal  to  teach  trade  to  others,  21. 
Purposes  for  which  combination  permissible, 
Accumulation  of  fund  for  unemployed  members,  13. 
Accumulation  of  strike  fund,  13. 
Advance  or  maintenance  of  wages,  10. 
Advancement  of  skill  in  trade,  9. 
Assistance  of  sick  or  indigent  members,  9. 
Election  and  maintenance  of  member  of  legislative  body, 
The  right  denied,  14. 
Reasons  for  denial  of  right,  14. 
Rules  for  compulsory  contribution  by  members  ultra  vires, 

14. 
Rules  for  compulsory  contribution  by  members  against 

public  policy,  14. 
Binding  legislators  to  vote  as  directed  by  union  against 

public  policy,  14. 

Immediate  purpose  of  inflicting  injury,  15. 
Improvement  of  social,  intellectual  and  moral  condition,  9. 
Improvement  or  regulation  of  relations  with  employers,  9. 
Redress  of  grievances  of  members,  9. 
Reduction  of  hours  of  employment,  11. 
Securing  of  careful  and  competent  fellow- workmen,  12. 
Securing  of  employment  for  members,  9. 
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Securing  of  exclusive  employment  of  members,  9. 
Social  enjoyment,  9. 
Eight  to  combine, 

Early  American  decisions  .reviewed,  3. 

Early  English  decisions  and  precedents  for  indictments  re- 
viewed, 

Rex  v  Eccles,  3. 
Eex  v  Journeyman  Tailors,  3. 
Rex  v  Mawbey,  3. 
Tubwomen's  case,  3. 
Precedents  for  indictments,  3. 
Reasons  why  combination  indictable  in  England,  3. 
Early  English  legislation  relating  to  workmen,  2. 
Modern  doctrine  as  to  right  to  combine, 
In  America, 

Constitutional  and  statutory  provisions  conferring  right,  6. 
Existence  of  right  independent  of  such  provisions,  6. 
Rule  of  early  English  decisions  explained  and  disapproved, 

6. 
In  England, 

Repeal  of  early  English  legislation  against  combination,  5. 
Trade  Union  Act  of  1871  and  other  recent  legislation,  5. 
Reasons  for  right  to  combine, 

Combination  not  a  monopoly  or  in  restraint  of  trade,  6. 
Right  of  citizen  to  pursue  his  calling  as  he  thinks  best,  6. 
Right  to  resist  encroachments  of  capital,  6. 
Superior  effectiveness  given  by  combination,  6. 
Right  as  affected  by  fact  that  workmen  are  in  employ  of  re- 
ceiver, 8. 
Right  as  affected  by  statutes  prohibiting  pools  and  trusts,  7. 

COMPETITION. 

Acts  justified  by, 
Boycott,  89. 

Compelling  workmen  to  join  union,  157. 
Procuring  breach  of  contract,  205,  207. 
Procuring  discharge  of  workmen  from  employment, 
Where  purpose  is  to  compel  member  to  pay  money  to  union, 
44. 
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Where  purpose  is  to  force  workmen  to  join  union,  40. 

Where  purpose  is  to  secure  work  for  members  of  union,  38. 
Analogy  between  competition  in  labor  and  competition  in  cap- 
ital, 38. 
Protection  against  competition,  63. 

CONSTITUTIONAL  LAW- 

Constitutions,  rules  and  by-laws  of  union  as  violative  of,  285. 
Denial  of  equal  protection  of  laws, 

Statutes  for  protection  of  union  label  as  violative  of,  364. 
Due  process  of  law, 

Statutes  for  protection  of  union  label  as  violative  of,  364. 
Fourteenth  amendment, 

Interference  with  right  to  work  as  violative  of, 
In  general,  132. 
Municipal  legislation  providing  for  employment  of  union 

labor  only,  159. 

Statutes  relating  to  blacklisting,  278. 

Statutes  restricting  right  of  employers  to  hire  or  discharge 
workmen,  260,  264. 

Interstate  commerce, 
Power  of  Congress  to  authorize  restraint  of  interference  with, 

184. 

Power  of  state  to  enact  legislation  obstructing,  176. 
Liberty  of  speech  and  freedom  of  the  press, 
Whether  violated  by  injunction  against  publication  of  coercive 

libellous  matter,  106. 

Peaceful  picketing,  right  to,  guaranteed  by  constitution,  169. 
Police  power, 

Statutes  restricting  right  to  hire  or  discharge  employes,  261. 
Power  of  legislators  to  authorize  suits  by  or  against  union  in 

common  name,  215. 

Right  of  acquiring,  possessing  and  protecting  property, 
As  conferring  right  on  workmen  to  combine,  6. 
Intimidation  of  customers  as  a  violation  of,  172. 
Special  or  class  legislation, 

Anti-Trust  legislation  exempting  certain  classes  from  its  opera- 
tion, 179. 
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Municipal  legislation  providing  for  employment  of  union  labor 

only,  160. 

Statutes  for  protection  of  union  label,  366. 
Statutes  relating  to  blacklisting,  278. 
Statutes  restricting  right  of  employers  to  hire  or  discharge 

employes,  262. 
Title  of  acts, 

Statutes  relating  to  blacklisting  as  violative  of  constitutional 

provisions,   278. 
Statutes  for  protection  of  union  labels,  365. 

CONSTITUTIONS,  RULES,  AND  BY-LAWS. 

Adoption, 

Necessity  for,  291. 
Power  to  adopt, 

In  general,  150,  279. 

Public  policy  and  general  law  as  affecting  right,  285,  286. 
Purposes  for  which  may  be  adopted, 
Admission  of  members,  302. 
Apportionment  of  apprentices,  280. 
Benefits, 

Collection  and  distribution,  282. 
Determination  of  right  to,  283. 

Effect  of  decision  of  domestic  tribunal  on  claim,  283,  284. 
Discipline  and  government  of  local  branches,  281,  347. 
Discipline  and  government  of  members,  280,  286. 
Fixing  scale  of  wages  for  which  members  may  work,  280. 
Funds  for  election  and  maintenance  of  member  in  legislative 

body,  14,  279,  286. 

Preventing  members  working  with  designated  persons,  280. 
Protection  of  funds  from  avoidable  claims,  279. 
Requiring  member  to  vote  for  designated  person  for  public 

officer,  147. 

Requiring  members  to  join  in  strike,  150. 
Amendment,  292. 
Operation  and  effect, 
As  a  contract,  150,  287. 
As  conferring  property  rights,  287. 
Relation  of  constitution  to  rules  and  by-laws,  289. 
Relation  of  by-laws  to  resolutions  and  customs,  290. 
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CONTEMPT. 

Acts  constituting, 

Disobedience  of  injunction, 

Acts  must  be  forbidden  by,  222. 

Boycotts,  maintenance  of,  229. 

Denunciation  of  judge  granting  injunction,  232. 

Disobedience  committed  by  innuendo  or  insinuation,  222,  229. 

Fines,  imposition  of  to  prevent  members  working  with  non- 
members,  227. 

Fines,  threats  of,  to  prevent  members  working  for  "unfair" 
firm,  228. 

Non-compliance  with  injunction  commanding  performance 
of  duties  incident  to  employment,  230. 

Physical  obstruction  of  premises  or  seizure  of  property,  231. 

Picketing,  225. 

Preventing  workmen  accepting  or  retaining  employment,  223. 

Procuring  discharge  of  employes,  226. 

Strike  pay,  giving  of,  224. 

Interference  with  property  in  hands  of  receiver, 

Advising  intimidation  of  employes,  236. 

Inducing  other  employes  to  join  strike,  235. 

Physical  injury  of  property,  237. 

Strikes  or  calling  of  strikes,  234. 

Theory  on  which  interference  held  a  contempt,  233. 

Violation  of  express  order  not  essential  to  affense,  233. 
Authority  of  courts  to  punish  for  contempt, 
Exists  in  both  civil  and  criminal  cases,  220. 
Objects  attained  by  exercise  of  authority, 

Aid  in  enforcing  civil  remedies,  220. 

Preservation  of  authority  and  dignity  of  court,  220. 
Reasons  for  existence  of  power,  220. 
Matters  of  defense  or  in  mitigation, 
Absence  of  intentional  disrespect,  240. 
Advice  to  members  by  officers  charged  with  contempt,  to  obey 

the  law,  240. 
Advice  of  counsel,  240. 

Criminality  of  acts  charged  as  contempt,  243. 
Error  in  decree  or  order  disobeyed,  244. 
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Good  character  of  defendants,  240. 
Persons  punishable, 
Agents,  241. 
Corporations,  240. 
Officers  of  union, 

Acts  in  good  faith  to  prevent  violation  of  injunction,   238. 
Acts  of  contempt  committed  in  person,  223,  228,  229,  235, 
236,  238. 

Countenancing  violation  of  injunction  by  members,  223,  238, 
242. 

Parties  to  suits  for  injunction,  238. 

Persons  not  parties  but  having  notice  of  injunction,  239. 
.Voluntary  associations,  240. 
Punishment, 

Character  of  punishment  inflicted, 

Fines,  245. 

,     Imprisonment,  245. 
Measure  of  punishment, 

Cases  illustrative  of  measure  of  punishment  inflicted,  245. 
Discretion  of  court  as  to,  245. 
Object  of  punishment,  245. 
Proceedings  to  punish, 
Affidavit  or  petition, 
By  whom  made,  247. 
Motion  to  strike  out  matter,  247. 
Necessary  allegations,  247. 
Particularity  of  averment  unnecessary,  247. 
Surplusage,  247. 

Technical  pleadings  not  required,  247. 
Verification,  247. 
Answer  and  its  effect,  248. 
Classes  of  proceedings, 
Civil  and  remedial,  246. 
Criminal  and  punitive,  246. 

Test  for  determining  to  what  class  proceeding  belongs, 
246. 

Evidence, 
In  civil  proceedings,  252. 
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In  criminal  proceedings,  252. 
Hearing,  249. 
Jury  trial, 

Eight  to,  in  absence  of  statute,  250. 

Under  statutory  provisions,  251. 
Order  or  judgment, 

Appeal  as  staying,  253. 

Form  of  order,  253. 
Keview  of  judgment  or  order, 

Eight  of  review  by  appeal  or  error,  255. 

Scope  of  such  review,  255. 

Eeview  by  habeas  corpus  or  certiorari,  255. 

CONTRACTORS  (See  INDEPENDENT  CONTEACTOES). 
CONTRACTS     (See    also    PEOCUEING    BEEACH    OF    CON- 

TEACT). 
Between  employers  and  unions  providing  for  employment  of 

union  labor  only, 

Between  union  and  employer  or  association  of  employers  en- 
gaged in  private  enterprise, 
Analysis  of  New  York  decisions  and  rules  deducible  there 

from,  153-156. 

Eeasons  for  and  against  New  York  doctrine,  153-156. 
Eule  in  other  jurisdictions,  157. 
Between  union  and  municipality  for  public  work, 
Statement  of  rule,  158. 
Eule  as  affected  by  statute  requiring  competitive  bidding, 

158. 

Good  faith  in  awarding  contract  as  affecting  legality,  158. 
Eeasons  on  which  rule  based,  159. 
Specific  applications  of  rule,  160. 
Constitutions,  rules  and  by-laws  of  union  as  constituting,  150, 

287. 

Eight  of  employer  to  hire  or  discharge  workmen, 
Character  of  right,  258. 
Statutes  restricting  right, 
Grounds  for  holding  invalid, 

Decreased  efficiency  of  workmen  bound  by  union  regula- 
tions, 263. 
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Due  process  of  law,  objectionable  as  depriving  of  liberty 

and  property  without,  260,  264. 
Police  regulations,  not  valid  as,  261. 
Special  legislation,  objectionable  as  amounting  to,  262. 
Summary  of  provisions,  259. 
Eight  to  make  contract  a  property  right,  260. 
Strikes  in  breach  of,  31,  50,  147,  207. 
Termination  of  service  contract  by  strike, 

Right  of  employer  to  refuse  re-employment,  58. 
Eight  of  other  workmen  to  take  places  of  strikers,  58. 

CORRELATIVE  EIGHTS. 

Combination  of  employes  to  advance  wages  and  of  employers  to 
resist  advance,  268. 

Combinations  of  employers  to  fix  wages  and  combinations  of  em- 
ployes to  advance  wages,  267. 

Employer's  right  to  combine  and  employe's  right  to  combine,  266. 

Employer's  right  to  discharge  and  employes'  right  to  quit  serv- 
ice, 264. 

Employer's  right  to  lock  out  and  employes'  right  to  strike,  269. 

Employer's  right  to  refuse  employment  and  employes'  right  to 
refuse  to  accept  employment,  270. 

Employer's  right  to  strike  and  other  workmen's  right  to  accept 
or  retain  work,  58,  63. 

Employes'  right  to  strike  and  employer's  right  to  hire  other 
workmen,  58. 

Means  to  render  strike  effective  and  means  to  render  lockout 
effective,  265. 

Rights  of  union  men  and  non-union  men  to  contract  or  refrain 
from  contracting,  15. 

COSTS. 

In  suits  for  reinstatement  to  union,  322. 

In  suits  to  enjoin  infringement  of  label,  377a. 

CRIMINAL  LIABILITY. 

As  defense  to  prosecution  for  contempt,  243. 
Persons  liable, 

For  acts  in  furtherance  of  common  design,  92. 

For  acts  not  in  furtherance  of  common  design,  92. 
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Persons  entering  combination  after  its  formation,  92. 
Specific  acts  for  which  liability  attaches, 
Blacklisting,  277. 
Boycotts, 

Common  law  liability,  91. 
Statutory  liability,  91. 
Combinations  to  advance  wages, 
Modern  American  rule,  6,  10,  31. 
Rule  under  early  American  decisions,  4. 
Rule  under  early  English  decisions,  3. 
Statutory  abrogation  of  early  English  doctrine,  5. 
Combination  to  commit  act  lawful  for  individual,  29. 
Just  cause  or  excuse  the  test,  29. 

Under  what  circumstances  just  cause  or  excuse  exists,  29. 
Where  immediate  purpose  is  to  injure  others,  15,  29. 
Where  immediate  purpose  is  to  benefit  combination,  29. 
Combination  to  procure  breach  of  contract,  213. 
Compelling  employer  to  pay  fine  by  strikes  or  threats  of 
strikes,  46. 

Combination  to  prevent  laborers  from  working  by  fraud,  64. 
Combination  to  withhold  patronage  from  person  against  whom 
it  is  directed,  71. 

Imposing  or  threatening  to  impose  penalties  to  compel  mem- 
bers to  co-operate  in  strike, 
Where  strike  unlawful,  147,  149. 
Where  strike  lawful  and  members  sought  to  be  coerced  not 

under  contract  to  work  for  definite  time,  148a,  149. 
In  general,  149. 

Under  special  statutory  provisions,  149. 

Inciting  strikes  in  violation  of  Canadian  Industrial  Disputes 
Act,  50a. 

Infringement  of  union  label, 

In  absence  of  statute  making  it  an  offense,  358. 

Under  special  statutory  provisions,  362,  379. 
Interference  with  Interstate  commerce, 

Under  provisions  of  the  Anti-Trust  Act,  191. 

Under  Rev.  Stat.  U.  S.  §  5440,  195. 
Misapplication  of  funds  by  union  officers,  300. 
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Picketing,  162, 172. 

Persuading  others  to  join  strike,  60. 

Persuading  others  not  to  accept  employment,  61. 

Persuading  others  to  withhold  patronage,  72. 

Preventing  employment  of  workmen, 

To  secure  careful  and  efficient  fellow-workmen,  36. 

To  secure  employment  of  members  of  union,  38. 
Preventing  laborers  from  working  by  force,  violence,  or  intim- 
idation, 

In  absence  of  statute,  145. 
Under  special  statutory  provisions,  145. 
Procuring  discharge  of  workmen  from  employment, 
Boycotts  by  capital,  144. 
Boycotts  by  labor,  139. 
By  strikes  or  threats  of  strikes, 

Where  purpose  is  to  compel  workmen  to  join  union,  39. 
View  that  acts  are  not  criminal,  39. 
The  contrary  view  and  reasons  on  which  it  is  based,  40. 
Particular  cases  in  which  latter  view  applied,  41. 
Where  purpose  is  to  compel  payment  of  fine  by  workman 

not  a  member,  42. 
Where  purpose  is  discharge  from  employment  of  workmen 

who  have  agreed  not  to  strike,  43. 
Where  purpose  is  to  secure  employment  of  careful  and 

efficient  fellow-workmen,  36. 
Where  purpose  is  to  secure  employment  of  members  in 

preference  to  workmen  not  members,  38. 
Retarding  or  obtsructing  mails, 
Necessity  for  commission  of  overt  act,  199. 
Liability  of  all  for  act  in  furtherance  of  common  design,  199. 
Particular  combinations  held  liable,  199. 
Particular  combinations  held  not  liable,  199. 
Strikes  in  breach  of  contract  of  employment,  50. 

DAMAGES. 

Acts  imposing  liability  for, 
Blacklisting,  275,  277. 
Boycotts, 
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Enumeration  of  kinds  of  boycott  where  right  to  damages 

sustained,  93. 
Illustrative  cases,  93. 

Compelling  employer  to  pay  fine  assessed  against  him,  45. 
Compelling  employer  to  pay  fine  assessed  against  member  of 

union,  47. 

Giving  strike  pay  in  aid  of  strike,  65. 
Picketing, 

In  violation  of  English  statute,  173. 

Peaceful  picketing  to  procure  withholding  of  labor,  169. 
Preventing  employment  of  workmen, 
By  strikes  or  threats  of  strike, 

Where  purpose  is  to  secure  careful  and  efficient  fellow- 
workmen,  36. 
Where  purpose  is  to  secure  employment  of  members  in 

preference  to  workmen  not  members,  38. 
Procuring  breach  of  contract, 

By  employes,  of  service  contract,  207,  208. 
By  employer,  of  service  contract,  211. 
Procuring  discharge  of  workmen  from  employment, 
By  boycott  instituted  by  labor,  134,  147. 
Injury  essential  to  right  of  action,  134. 
Hiring  for  definite  term  not  essential,  134. 
Right  of  action  against  employer  for  discharged  employe 

not  essential,  134. 

Personal  ill-will  to  employe  not  essential,  134. 
Absence  of  just  cause  or  excuse  sufficient,  134. 
By  boycott  instituted  by  capital,  144. 
By  strikes  or  threats  of  strikes, 

Where  purpose  is  to  compel  workmen  to  join  union, 
View  that  action  for  damages  does  not  lie,  39. 
The  contrary  view  and  reasons  on  which  it  is  based,  40. 
Particular  cases  in  which  latter  view  applied,  41. 
Where  purpose  is  to  compel  member  to  pay  money  to 

union,  44. 

Where  purpose  is  to  secure  careful  and  efficient  fellow- 
workmen,  36. 

Where  purpose  is  to  secure  employment  of  members  in 
preference  to  workmen  not  members,  38. 
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In  accordance  with  contract  providing  for  employment  of 

union  labor  only, 
The  New  York  decisions,  154-156. 

Contracts  between  single  employer  and  union,  154-156. 
Contracts  between  association  of  employers  and  union, 

154-156. 

Decisions  of  other  jurisdictions,  157. 
Suspension  or  expulsion  from  union, 
Defenses  to  actions  for,  324. 
Grounds  for  allowance,  324. 
Proceedings  in  which  recoverable,  326. 
Violation  of  Anti-Trust  Act,  183. 
Violation  of  Interstate  Commerce  Act,  193. 
Measure  of  damages, 

In  actions  for  procuring  discharge  from  employment  by  boy- 
cott, 

In  general,  135,  147. 

Punitory  or  exemplary  damages,  135,  147. 
In  actions  for  suspension  or  expulsion  from  union,  332. 
Persons  liable, 

In  actions  for  boycotts  of  capital, 

Liability  of  all  for  acts  of  any  in  furtherance  of  common  de- 
sign, 94. 

Persons  entering  conspiracy  after  formation,  94. 
In  actions  for  procuring  discharge  by  boycott,  136. 
Liability  of  union  for  unauthorized  acts  of  officers,  294. 

DEFINITION  OR  DESCRIPTION. 

Blacklisting,  274. 

Boycott,  67. 

Commerce,  177. 

Free  labor  market,  63,  85. 

Free  market  for  purchase  and  sale  of  commodities,  86. 

Just  cause  or  excuse,  29,  205. 

Labor  union,  1. 

Lockout,  205. 

Mail  train,  197. 

Picketing,  161. 

Place,  173. 
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Primary  boycott,  71. 
Secondary  boycott,  76. 
Strike,  25. 
Trade,  177. 
Trade  union,  1. 
Union  label,  356. 
Union-made,  370. 

DISCOVERY,  116. 

EVIDENCE. 

Admissibility, 

Actions  for  damages  arising  out  of  boycotts  of  capital,  112. 
Action  for  damages  arising  out  of  boycott  of  labor, 
Procuring  discharge  of  employe  by  boycott,  137. 
Actions  for  damages  caused  by  wrongful  expulsion  from  union, 

328. 

Application  for  preliminary  injunction,  120. 
In  general,  119. 

Rules  as  to  admission  less  strict  than  on  final  hearing,  120. 
Particular  evidence  held  admissible,  120. 
Criminal  prosecutions, 
Boycotts  of  capital,  130,  140. 
Boycotts  of  labor,  141. 
Infringement  of  union  label,  379. 
Judicial  notice — Rules  and  by-laws  of  union,  293. 
Matters  to  be  proved, 

On  hearing  for  permanent  injunction,  126. 
Presumptions,  as  to  motive  for  strike,  36. 
Weight  and  sufficiency, 

Actions  for  damages  caused  by  wrongful  expulsion  from  union, 

329. 

Contempt  proceedings, 

Where  proceedings  are  civil  in  their  nature,  252. 
Where  proceedings  are  criminal  in  their  nature,  252. 
Infringement  of  union  label,  361. 

EXPULSION  (See  also  GENERAL  AND  LOCAL  UNIONS). 

Authority  of  union  to  expel  members, 
By  virtue  of  provision  in  rules  and  by-laws,  306. 
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In  absence  of  provisions  in  rules  and  by-laws,  306. 
Damages  resulting  from  expulsion, 
Defenses  to  actions  for  damages,  324. 
Grounds  for  allowance,  324. 
Measure  of  damages,  324,  332. 
Proceedings  in  which  recoverable,  326. 
Grounds  for  expulsion, 

Commission  of  acts  for  which  fine  only  is  prescribed,  306. 
Complaint  as  to  management  of  union,  307. 
Conduct  in  violation  of  fundamental  objects  of  union,  306,  307. 
Disobedience  of  by-laws  and  rules, 

By-laws  and  rules  against  public  policy,  306,  307. 
By-laws  and  rules  not  regularly  adopted,  306. 
Valid  by-laws  and  rules,  306,  307. 

Expression  of  views  as  to  duty  of  members  to  employer,  307. 
Fraud  in  obtaining  membership,  307. 
Infamous  offenses,  306. 
Non-payment  of  assessments  or  fines,  307. 
Refusal  to  join  in  or  continue  on  strike,  146-150. 
"Working  for  proscribed  employer,  307,  308. 
Proceedings  for  expulsion, 
Hearing  and  decision, 
Nature  of,  312. 
Necessity  for,  309. 
Requisites  and  sufficiency,  309,  312. 
Notice  of  proceedings, 
Necessity,  309. 

Requisites  and  sufficiency,  309,  310. 
Service,  310. 

Waiver  of  notice  or  service  of  notice,  310. 
Review  by  courts  of  expulsion  of  member, 
Jurisdiction  where  property  rights  involved, 
In  America,  313. 
In  England  and  Canada,  314. 
What  are  property  rights,  316. 
Jurisdiction  where  no  property  rights  involved,  315. 
Limits  on  power  of  review,  318,  333. 

Necessity  for  exhausting  remedies  within  union  before  re- 
gprting  to  courts,  317,  325. 
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Protection  from  unlawful  expulsion,  313. 
Eeinstatement  to  membership,  313,  319. 

Defenses  to  suits  for  reinstatement,  319. 

Grounds  for  reinstatement,  319. 

FINES. 

Imposition  of  by  combination  of  employers  to  compel  lock-out, 

269. 

Imposition  of  by  union  as  constituting  contempt,  227,  228. 
Imposition  of  by  union  on  customers,  to  compel  withholding  of 

patronage, 
Illegality  of  act,  78. 
Liability  for  resulting  damages,  93. 
Imposition  of  by  union,  on  employer  of  labor, 
To  compel  payment  of  fines  imposed  on  him, 
Civil  liability  for  strikes  to  compel  payment,  45. 
Criminal  liability  for  strikes  to  compel  payment,  46. 
To  compel  payment  of  fine  imposed  on  member  of  union,  47. 
To  prevent  laborer  from  obtaining  work,  133. 
Imposition  of,  by  union  on  members, 
As  a  contempt  of  court,  227,  228. 
Authority  to  impose, 

By  virtue  of  provisions  in  rules  and  by-laws,  306. 
In  absence  of  authorization  by  rules  and  by-laws,  306. 
Grounds  for  imposing  fines, 
Acceptance  of  bribe  from  fellow-workman,  308. 
Conduct  in  violation  of  fundamental  objects  of  union,  306. 
Disobedience  of  by-laws  and  rules, 
By-laws  not  regularly  adopted,  306. 
By-laws  against  public  policy,  306,  308. 
Valid  rules  and  by-laws,  306,  308. 
Disobedience  of  orders  of  union, 

To  deliver  up  books  and  papers,  308. 
To  join  in  or  continue  on  strike,  146-150,  209,  280. 
To  vote  for  designated  person  for  public  office,  308. 
To  withhold  patronage  from  designated  person,  151. 
Working  for  proscribed  employer,  308. 
Working  with  non-union  men,  308. 
Measure  of  punishment  inflicted,  306. 


618  INDEX. 

[Eeferences  are  to  sections.] 

Methods  of  enforcing  payment, 

By  strikes  or  threats  of  strike  against  his  employer,  44,  44a. 
Lawfulness  in  absence  of  statute,  44. 
Lawfulness  under  Trade-Union  Act  of  1906,  44a. 

Objects  of  imposing, 

To  compel  members  to  strike  or  continue  on  strike, 
Where  members  are  under  contract  to  work  for  definite 

time,  148,  209. 

Where  object  to  be  obtained  by  strike  is  unlawful,  147. 
Where  strike  is  lawful  and  members  not  under  contract 

to  serve  for  definite  time,  148a-150,  280. 
To  compel  member  to  withhold  patronage,  151. 
To  prevent  member  from  working  for  "unfair"  firm,  228. 
To  prevent  member  from  working  for  party  boycotted,  100. 

Proceedings  to  impose, 
Hearing  and  decision, 
Nature  of,  312. 
Necessity,  309. 
Requisites  and  sufficiency,  309,  312. 

Notice, 

Necessity,  309. 

Requisites  and  sufficiency,  309-310. 
Service,  310. 

Waiver  of  notice  or  service  of  notice,  310. 
Review  by  courts  of  proceedings  to  impose, 
Necessity  for  exhausting  remedies  within  union  before  re- 
sorting to  courts,  317. 

When  recovery  back  of  fine  imposed  authorized,  334. 
In  proceedings  to  punish  for  contempt, 
Authority  of  courts  to  impose,  245. 
Form  of  order  imposing  as  affecting  validity,  253. 
To  whom  fine  awarded,  246. 

FOBCE,  VIOLENCE,  INTIMIDATION  OR  COEECION. 

Acts  in  furtherance  of  which,  used, 

To  enforce  compliance  with  orders  of  union,  306. 

To  induce  workmen  to  join  union,  20. 

To  prevent  dealers  from  selling  to  person  boycotted,  104. 
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To  prevent  other  employers  from  hiring  employes  locked  out, 

265. 
To  prevent  others  working, 

In  furtherance  of  strike,  63,  162. 

Not  authorized  by  statutes  permitting  combination,  63. 
Bights  violated, 

Employer's  right  to  free  labor  market,  63. 

Laborer's  right  to  work  for  those  willing  to  employ  him, 

63. 

In  furtherance  of  boycott,  100,  133,  191,  194. 
Acts  uniformly  held  illegal,  100,  191. 
Not  authorized  by  statute  permitting  peaceable  persua- 
sion, 100. 
Nor  by  statute  providing  that  act  lawful  for  individual 

lawful  if  committed  by  combination,  100. 
To  prevent  one's  customers  from  patronizing  him, 
Acts  uniformly  held  illegal,  101-103. 
Special  statutory  provisions  held  not  to  authorize,  101. 
Threats  of  loss  of  labor,  76. 
Threats  of  loss  of  patronage,  75,  101. 
Threats  of,  or  imposition  of  fines,  77. 
Threats  of,  or  use  of  force  or  violence,  79. 
To  procure  breach  of  contract,  81,  105,  203,  204,  207,  209,  211, 

212. 

To  procure  interruption  of  interstate  commerce,  194. 
To  procure  one's  materialman  not  to  sell  to  him,  80. 
As  an  element  of  boycotts,  69. 

Force  or  violence  may  be  an  element  but  not  essential,  69,  74, 
93. 

Intimidation  or  coercion  essential,  69. 
As  constituting  contempt  of  court,  231,  235. 
Picketing  accompanied  by,  162,  163. 
"What  constitutes  intimidation  or  coercion, 

Actual  threats  of  violence  unnecessary,  170. 

Actual  violence  unnecessary,  170. 

"Intimidation"  a  relative  term,  170. 

Persuasion  or  simple  request  may  amount  to,  162. 

Putting  on  "unfair"  list, 
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Conflict  of  views  as  to  whether  it  amounts  to  intimidation, 
Not  necessarily  intimidation  according  to  the  better  view, 

83,  106a. 

Proper  test  for  determining  whether  intimidation,  83. 
Sending  out  circulars  requesting  "boycott,"  intimidation,  82. 

FORMS  OF  PLEADINGS,  INJUNCTIONS  AND  RESTRAINING  OR- 
DERS. 

Bills  to  enjoin  boycotts, 

By  calling  strikes,  Appendix  form  No.  6. 

By  inducing  customers  or  the  public  not  to  patronize, 

By  force,  violence,  or  intimidation,  Appendix  forms  Nos.  2, 

5,  6. 

By  persuasion,  Appendix  form  No.  5. 

By  inducing  workmen  to  withhold  labor  from  party  boycotted, 
By  force,  violence,  intimidation  or  coercion,  Appendix  forms 

Nos.  2,  3,  4,  6. 
By  offers  of  money,  or  work  in  other  places,  Appendix  form 

No.  6. 

By  offers  of  transportation,  Appendix  form  No.  6. 
By  publication  in  unfair  list,  Appendix  form  No.  6. 
Bill  to  enjoin  infringement  of  label,  Appendix  forms  Nos.  14, 15. 
Bill  to  enjoin  picketing,  Appendix  forms  Nos.  2,  4,  5,  6. 
Complaint  to  recover  damages  sustained  by  violation  of  Anti- 
Trust  Act,  Appendix  form  No.  11. 

Complaint  by  expelled  members  of  union  to  compel  reinstate- 
ment, Appendix  form  No.  13. 
Declaration  in  action  for  damages  for  procuring  discharge  from 

employment,  Appendix  form  No.  10. 
Indictments  or  informations, 
Boycotts, 

By  coercing  customers  into  withholding  patronage,  Appen- 
dix form  No.  7. 

By  procuring  workmen  to  withhold  labor  from  party  boycot- 
ted, Appendix  form  No.  8. 
Causing   loss   of   employment   by   violence,    intimidation    or 

threats  against  employer,  Appendix  form  No.  9. 
Extorting  money  by  inducing  workmen  not  to  accept  or  retain 
employment,  Appendix  form  No.  1. 
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Infringement  of  union  label,  Appendix  forms  Nos.  16,  17. 
Injunctions  or  restraining  orders, 
Boycotts, 

Inducing  customers  or  public  not  to  patronize,  Appendix 

forms  Nos.  18,  24,  25,  28,  29,  31. 
Inducing  materialmen  not  to  furnish  material,  Appendix 

form  No.  29. 
Inducing  workmen  to  withhold  labor,  Appendix  forms  Nos. 

18-24,  26-31. 

Giving  strike  pay,  Appendix  form  No.  26. 
Imposing  or  threatening  to  impose  penalties  on  members,  Ap- 
pendix form  No.  31. 

Inducing  breach  of  contract,  Appendix  forms  Nos.  21,  27. 
Interference  with  interstate  commerce,  Appendix  forms  Nos. 

32,  33. 

Issuance  of  union  labels,  Appendix  form  No.  31. 
Publishing  "boycott"  circulars,  Appendix  form  No.  24. 
Putting  on  "unfair"  list,  Appendix  forms  Nos.  25,  28,  31. 
Obstructing  mails,  Appendix  form  No.  33. 
Picketing,  Appendix  forms  Nos.  18,  20-27,  29,  30. 
Procuring  discharge  from  employment,  Appendix  form  No.  34. 
Trespassing  on  complainant's  premises,  Appendix  forms  Nos. 

22,  26. 
Petition  for  reinstatement  to  union,  setting  aside  of  fine  and 

damages,  Appendix  form  No.  12. 

FRAUD. 

To  procure  breach  of  contract,  203,  204. 
To  procure  workmen  to  join  in  strike,  64. 

FREE  MARKET  FOR  PURCHASE  AND  SALE  OF  COMMODITIES. 
86. 

FREE  LABOR  MARKET- 

Employer's  right  to, 

Definition  or  description  of  term,  63,  85,  150,  174. 

Eight  to,  subordinate  to  right  to  maintain  lawful  strike,  150. 

What  acts  infringe  right, 

Fines,  or  threats  of  to  prevent  others  working  for  employer, 
Unlawful  where  strike  unlawful,  147. 
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Unlawful  where  those  sought  to  be  coerced  are  under  con- 
tract for  definite  time,  148. 

Lawful  where  members  sought  to  be  coerced  are  not  under 

contract  for  definite  time  and  strike  lawful,  148a  150. 

Force,  violence  or  intimidation  to  prevent  others  working 

for  employer,  63. 
Laborer's  right  to,  132,  144,  145. 

GENEEAL  AND  LOCAL  UNIONS. 

Disciplinary  measures, 
Authority  of  general  union  to  exercise,  347. 
Grounds  for  exercise, 

Conduct  in  violation  of  fundamental  objects  of  union,  347, 

348. 

Disobedience  of  rules,  348. 
Punishment  inflicted,  347,  348. 
Proceedings  to  exercise, 
Hearing  and  determination, 
Necessity,  349. 

Requisites  and  sufficiency,  351. 
Notice  and  service  of  notice, 
Necessity,  349. 

Requisites  and  sufficiency,  350. 
Power  of  general  union  to  vest  title  to  property  of  local  in  itself 

through  its  own  decree,  354. 
Revocation  of  charter, 
Grounds,  347,  348. 
Operation  and  effect,  352. 

Right  to  withdraw  from  association  with  each  other,  346. 
Rights  of  property  inter  sese,  353. 
Suspension  of  charter,  348. 

Transfer  of  title  to  property  on  incorporation  and  amalgama- 
tion of  unions,  355. 

HABEAS  CORPUS,  255. 

INDEPENDENT  CONTRACTORS. 

Means  of  inducing  breach  of  contract  by, 
Persuasion,  59. 
Threats  of  strike  against,  81,  105,  133,  142. 
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Threats  of  other  acts  injurious  to  contractor's  business,  81. 
Procuring  breach  of  contract  by,  as  method  of  boycotting,  73. 
Remedies  against  acts  to  procure  breach  of  contract  by,  142. 
Rights  violated  where  breach  of  contract  by  induced,  87. 

INJUNCTIONS. 

Acts  enjoined, 
Blacklisting,  275. 
Boycotts  of  workmen, 
By  capital,  144. 
By  labor,  142. 
Boycotts  of  employers, 

By  coercing  breach  of  contract  by  independent  contractor, 

105. 

By  coercing  dealers  to  refuse  to  sell  to  person  boycotted,  104. 
By  coercing  customers  to  withhold  patronage, 
Statement  of  rule,  101. 
Effect  of  special  statutory  provisions  on  power  to  enjoin, 

101. 

Kinds  of  coercion  enjoined,  101,  103. 
Defenses  to  suits  for  injunctions,  101. 
Illustrative  cases,  102. 
By  coercing  workmen  to  withhold  labor, 
Statement  of  the  general  rule,  100. 
Effect  of  special  statutory  provision  on  power  to  enjoin, 

100. 

Kinds  of  coercion  enjoined,  100. 
Defenses  to  suits  for  injunctions,  100. 
Illustrative  cases,  100. 
By  publication  of  unfair  list, 

View  that  injunction  does  not  lie  in  any  case,  106a. 
View  that  injunction  lies  if  threat  imported  but  not  oth- 
erwise, 106a. 

Scope  of  decree  enjoining,  106a. 
Modification  of  decree  enjoining,  106a. 
By  publication  of  libellous  matter  of  a  coercive  nature, 
View  that  injunction  does  not  lie,  106. 
Reasons  in  support  of  view,  106. 
View  that  injunction  lies,  106. 


624  INDEX. 

[Eeferences  are  to  sections.] 

Reasons  in  support  of  view,  106. 
Calling  of  or  consenting  to  strikes  by  union  officials, 
Where  strike  is  lawful,  54,  149,  150,  201. 
Where  strike  lawful  but  members  under  contract  for  defi- 
nite time,  148. 

Where  strike  is  unlawful,  55,  56, 147,  189,  194,  201,  202,  209. 
Combinations  to  withhold  patronage  from  person  against  whom 

it  is  directed, 

Lawful  where  primary  object  to  advance  interests  of  com- 
bination, 71. 

Analogy  between  these  combinations  and  lawful  strikes,  71. 
Enforcement  by  union  of  its  rules  and  by-laws,  149. 
Execution  of  contracts  requiring  employment  of  union  labor 

only, 
Contract  between  union  and  employer  engaged  in  private 

enterprise,  157. 

Contract  between  union  and  municipal  corporation,  160. 
Force,  violence,  or  intimidation  to  prevent  laborers  from  work- 
ing, 145. 
Imposition  of  or  threats  to  impose  penalties  to  compel  members 

to  join  in  strike, 
Where  strike  unlawful,  147. 
WTiere  strike  lawful  and  members  not  under  contract  for 

definite  time,  148a-150. 
Introductory  statement,  148a. 
Question  considered  on  weight  of  authority,  149. 
Question  considered  on  principle,  150. 

Imposition  of  or  threats  to  impose  penalties  to  compel  mem- 
bers to  withhold  patronage,  151. 

Inducing  of  strikes  by  intermeddlers,  58. 
Infringement  of  union  labels, 

In  absence  of  special  protection  given  by  statute, 

Where  bill  framed  on  theory  that  label  is  a  technical 

trade-mark,  358. 

Where  bill  is  not  framed  on  theory  that  label  is  a  tech- 
nical trade-mark,  361. 

Under  special  statutory  provisions,  362. 

On  bill  by  member  using  label  on  goods  sold  by  him,  360. 
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Particular  acts  enjoined,  377. 
Interference  with  right  of  union  to  picket,  174. 
Interference  with  or  obstruction  of  interstate  commerce, 
Suits  based  on  Anti-Trust  Act,  184-190. 
Grounds  for  denial  of  injunction,  186-188. 
Particular  combinations  liable  to  injunction,  189. 
Suits  based  on  Interstate  Commerce  Act, 
Combinations  liable  to  injunction,  194. 
Combinations  not  liable  to  injunction,  194. 
Suits  based  on  authority  of  federal  government  to  restrain 
under  general  powers  conferred  by  constitution  and  put 
into  exercise  by  legislation,  196. 
Misapplication  of  funds  of  union,  343. 
Obstructing  and  retarding  mails,  201,  202. 
Payment  of  benefits, 

On  suit  by  members,  342. 
On  suit  by  person  not  interested  in  fund,  65. 
Persuading  others  to  quit  or  refuse  employment,  60,  61,  126. 
Persuading  others  to  withhold  patronage,  72. 
Picketing, 

Going  upon  premises  picketed,  165. 
Peaceful  picketing,  126,  169,  173. 

Picketing  accompanied  by  force,  violence  or  intimidation, 
108,  162,  163,  172. 

Picketing  accompanied  by  obstruction  of  premises  picketed, 
164. 

Picketing  with  consent  of  party  whose  premises  picketed, 
171. 

Procuring  breach  of  contract,  194. 

Procuring  of  strikes  by  intermeddlers,  44a,  57. 

Strikes, 

Power  to  enjoin  concerted  action  in  quitting  work  uniformly 
denied,  52. 

Reasons  on  which  rule  based,  52. 

That  strikers  are  employes  of  receiver  immaterial,  52. 

That  strike  would  involve  breach  of  contract  immaterial,  52. 

That  strikers  liable  for  damages  or  to  criminal  prosecutions 
immaterial,  52. 


626  INDEX. 

[References  are  to  sections.] 

Threats  of  strikes,  36-41. 

Approved   forms   of   injunction   and   restraining   orders    (See 
FORMS  OF  PLEADINGS,  INJUNCTIONS  AND  RE- 
STRAINING ORDERS), 
Mandatory  injunctions, 

Evasion  of,  by  quitting  service  as  a  contempt  of  court,  230. 
To  compel  employes  remaining  in  service  to  perform  their 

duties,  53. 

Injunctions  of  this  character  allowed,  53. 
Reasons  in  support  of  doctrine,  53. 
Specific  applications  of  doctrine,  53. 
To  compel  officer  of  union  to  rescind  order  which  will  result 

in  interruption  of  interstate  commerce,  194. 
To  compel  railroad  companies  and  their  employes  to  receive 

and  handle  interstate  freight,  194. 

To  prevent  officer  of  union  from  making  order  which  will  re- 
sult in  interruption  of  interstate  commerce,  194. 
Modification  of  injunctions,  106a,  126,  149. 
Permanent  injunction  and  final  hearing, 
Acts  enjoined,  126. 
Circumstances  under  which  permanent  injunction  awarded, 

126. 

Matters  to  be  proved,  126. 
Modification  of  preliminary  injunction,  126. 
Requisites  and  sufficiency  of  decree  or  order,  127. 
Pleadings  (See  PLEADINGS  IN  CIVIL  CASES), 
Preliminary  injunctions, 
Classes,  118. 

Considerations  governing  allowance,  119. 
Denial,  grounds  for,  121. 
Dissolution  before  final  hearing, 
Grounds, 

In  general,  124. 

Denial  of  acts  charged  or  intent  to  commit,  124. 
Operation  and  effect, 

Not  a  final  determination  of  rights  of  parties,  125. 
Of  no  influence  on  final  determination,  125. 
Evidence  on  hearing  for  injunction,  119,  120. 
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Imposition  of  terms  as  conditions  of  refusal  or  allowance, 
Power  of  court  to  impose  terms,  122. 
Sufficiency  of  bond  given,  122. 
Who  may  maintain  suit  for  injunction, 
To  prevent  a  boycott  of  capital,  107. 

To  prevent  acts  to  procure  discharge  from  employment,  41. 
To  prevent  interference  with  interstate  commerce. 
Under  Anti-Trust  Act,  195. 
Under  Interstate  Commerce  Act,  194. 
To  prevent  obstructing  and  retarding  the  mails, 
Company  whose  service  obstructed,  202. 
The  United  States,  203. 
Who  are  bound  by  injunction,  109,  190,  194. 
Who  liable  to  injunction, 

Liability  of  all  for  unlawful  acts  of  one  in  furtherance  of 

common  design,  108. 

Liability  of  all  aiding  and  abetting  unlawful  acts,  108. 
Non-liability  of  those  not  participating  in  acts  not  in  further- 
ance of  common  design,  108. 
Specific  applications  of  above  principles,  108,  142,  175. 

INSTRUCTIONS. 

In  actions  for  damages  resulting  from  wrongful  expulsion  from 

union,  330. 
In  actions  for  procuring  employe's  discharge  by  boycott,  138. 

INTERFERENCE  WITH  INTERSTATE  COMMERCE  (See  INTER- 
STATE COMMERCE). 

INTERNAL  ADMINISTRATION  OF  UNIONS  (See  CONSTITU- 
TIONS, RULES  AND  BY-LAWS,  GENERAL  AND 
LOCAL  UNIONS,  MEMBERSHIP,  OFFICERS). 

INTERSTATE  COMMERCE. 

Liability  under  Anti-Trust  Act  for  interference  with, 
Act  and  provisions  thereof,  178. 
Application  of  act  to  labor  combinations, 
In  general,  179. 

Illegality  of  combination  at  common  law  not  necessary  to 
liability,  180. 
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Injury  to  intrastate  as  well  as  interstate  commerce  as  af- 
fecting liability,  181. 

Physical  obstruction  not  necessary  to  liability,  182. 
Liability  for  damages,  183. 
Liability  to  criminal  prosecution, 

Combinations  within  prohibition  of  statute,  191. 
Combinations  not  within  prohibition  of  statute,  191. 
Liability  to  injunction, 

Grounds  for  refusing  injunction,  186-188. 

Cessation  of  acts  complained  of  before  hearing,  187. 
Criminality  of  acts  complained  of,  188. 
Lawfulness  of  labor  unions,  186. 
Jurisdiction  of  Federal  Courts  to  issue,  184. 
Particular  combinations  amenable  to  injunctive  process,  189. 
Who  may  maintain  bill  to  enjoin,  185. 

Liability  under  Interstate  Commerce  Act  for  interference  with, 
Act  and  its  provisions,  192. 
Liability  for  damages,  193. 
Liability  to  injunctive  process,  194. 
Combinations  held  liable,  194. 
Combinations  held  not  liable,  194. 
"When  mandatory  injunction  allowed,  194. 
Liability  under  Rev.  Stat.  U.  S.  §  5440,  for  interference  with, 
Liability  of  all  for  act  of  one  in  furtherance  of  common  de- 
sign, 195. 

Particular  combinations  liable,  195. 
Necessity  for  overt  act,  195. 

Restraint  by  federal  government  under  general  powers  conferred 
by  constitution  and  put  into  exercise  by  legislation,  196. 

JUDGMENTS  OR  DECREES. 

Appeals  from  as  stay,  254. 

Collateral  attack,  244. 

Modification,  106a,  253. 

Necessity  for  as  basis  for  punishment  for  contempt,  253. 

Requisites  and  sufficiency, 

Certainty  required,  127. 

Naming  parties  enjoined  in  decree,  190. 
Review, 
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Methods,  255,  256. 
Scope,  255. 

JURISDICTION. 

Actions  arising  out  of  punishment  of  members  by  union, 
Where  property  rights  are  involved, 

American  doctrine,  313. 

English  and  Canadian  doctrine,  314. 
Where  no  property  rights  involved,  315. 
Actions  for  damages  based  on  Anti-Trust  Act,  183. 
Suits  for  injunction, 

General  considerations  affecting  jurisdiction, 

Cessation  of  acts  sought  to  be  enjoined,  99. 

Criminality  of  acts  sought  to  be  enjoined,  96. 

Mere  apprehension  of  injury  insufficient  to  give,  97. 
To  enjoin  boycotts, 

Enumeration  of  grounds  usually  assigned,  95. 

Established  business  as  a  prerequisite,  98. 

President  Taft's  statement  of  grounds,  95. 
To  enjoin  interference  with  interstate  commerce, 

Suits  based  on  Anti-Trust  Act,  184. 

Suits  based  on  Interstate  Commerce  Act,  194. 

JUST  CAUSE  OK  EXCUSE. 

Absence  of,  for  procuring  loss  of  employment  as  giving  right  to 

damages,  134. 

Definition  or  description,  29,  205. 

For  act  of  individual  in  refusing  contract  relations,  27. 
For  act  of  individual  not  bound  by  contract  to  quit  work,  27. 
For  acts  of  combination  injurious  to  others, 
Necessity  for,  29. 
Under  what  circumstances  it  exists,  29,  88. 

Where  immediate  purpose  is  to  benefit  combination,  29,  88. 
Where  immediate  purpose  is  to  injure  others,  29,  88. 
For  attempt  to  injure  one  person  because  he  refuses  to  injure 

another,  77. 

For  compelling  workmen  to  join  union, 

By  contracts  providing  for  employment  of  union  labor  only, 
157. 
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For  interference  with  right  to  work,  132. 
For  persuading  others  to  withhold  patronage, 
Where  object  is  lawful,  72. 
Where  object  is  unlawful,  72. 

Counteracting  effect  of  employers'  combination,  72. 
Refusal  of  employer  to  unionize  mill  no  justification,  72. 
For  procuring  breach  of  contract, 
Absence  of  ill-will,  205,  207. 
Altruistic  motives,  205,  207. 

Belief  that  employer  intends  to  break  contract,  207. 
Competition,  205. 
Contract  broken   inconsistent  with  prior  contract  rights  of 

party  causing  breach,  205. 
Good  faith,  207,  209. 
Means  employed,  204. 

Misunderstanding  of  his  rights  by  party  causing  breach,  205. 
Refusal  of  employer  to  unionize  plant,  207. 
Refusal  of  employer  to  adopt  union  scale  of  wages,  207. 
Unwillingness  to  work  with  incompetent  workman  whose  dis- 
charge procured,  205. 
For  procuring  discharge  from  employment, 

Refusal  to  join  union,  157. 
For  refusal  of  combination  to  patronize,  71. 
For  strikes  or  threats  of  strikes, 
In  general,  30. 

In  breach  of  contract  of  employment,  50. 
To  procure  discharge  or  prevent  employment  of  workmen  not 

members, 

Conflict  of  views  as  to  whether  it  exists,  35. 
Held  to  exist  where  purpose  to  secure  efficient  fellow-work- 
men, 35. 

Held  to  exist  where  purpose  to  secure  employment  of  mem- 
bers, 38. 
Views  conflicting  where  purpose  to  compel  workmen  to  join 

union,  39,  40. 
Non-existent  where  purpose  to  secure  discharge  of  workmen 

under  pledge  not  to  strike,  43. 

Non-existent  where  purpose  to  compel  member  to  pay  money 
to  union,  44. 
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To  procure  discharge  of  workmen  in  breach  of  contract,  48. 
For  use  of  force,  violence  or  intimidation  to  prevent  laborers 
from  working,  145. 

LOCKOUTS. 

Analogy  between  right  to  strike  and  right  to  lock  out,  265. 
As  justifying  employes  locked  out  in  withholding  patronage  from 

employer,  269. 

Correlative  rights  of  employer  and  employe, 
As  to  acts  in  aid  of  strike  and  acts  in  aid  of  lockout,  265. 
Of  employes  to  strike  and  employers  to  lock  out,  265. 
Definition  or  description  of  lockout,  265. 
Means  to  render  lockout  effective, 
Force,  violence  or  intimidation, 
In  general,  265. 
Coercing  landlords  or  grocers  into  shutting  off  shelter  and 

food,  265. 
Coercing  other  employers  not  to  hire  employes  locked  out, 

265. 
Persuading  other  employers  not  to  hire  employes  locked  out, 

265. 
Purposes  for  which  lockout  lawful,  265. 

HAILS. 

1  'Mail  train "  defined,  197. 

Statutes  prohibiting  obstructing  or  retarding  mails, 
Methods  of  carriage  within  provisions,  197. 
Persons  to  whom  statutes  applicable,  197. 
Right  to  strike  as  affected  by  provisions,  33,  150,  199. 
Conspiracy  to  obstruct  or  retard  mails, 

Criminal  liability  for  conspiring  to  violate  statute  prohibiting, 
Liability  of  all  for  acts  of  one  or  more,  199. 
Necessity  for  commission  of  overt  act,  199. 
Particular  combinations  held  liable,  147,  199. 
Particular  combinations  held  not  liable,  147,  199. 
Liability  to  injunction  for  conspiring  to  violate  provisions, 
In  suits  by  company  whose  service  obstructed,  201. 
In  suits  by  United  States,  202. 
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MANDAMUS. 

To  compel  restoration  to  membership  in  union,  320,  326. 

MASTER  AND  SERVANT. 

Delegation  by  master  of  selection  of  employes  to  union,  381. 

MEMBERS. 

Application  for  and  election  to  membership,  303. 
Assignment  of  funds  by  members  and  suits  to  compel,  344. 
Benefits, 

Classes  of  benefits  usually  provided  for, 
Accident,  death  or  superannuation,  335. 
Sick  pay,  335. 
Strike  pay,  65,  108,  335. 
Eight  to  benefits, 

As  affected  by  compliance  with  laws  of  union,  335. 
Construction  of  provisions  relating  to  benefits,  335. 
Forfeiture  of  right  to  benefits,  335. 
Suits  to  enforce  payment  of  benefits, 
Defenses,  340. 

Bight  to  maintain — In  the  United  States,  336,  337. 
Eight  to  maintain — In  England  and  Canada,  341. 
Steps  necessary  to  be  taken  before  bringing  suit,  338. 
Suits  to  enjoin  payment  of  benefits, 
By  members,  342. 

By  persons  not  interested  in  fund,  65. 
Fine,  suspension  or  expulsion, 
Authority  of  union  to  impose, 

By  virtue  of  provisions  in  rules  and  by-laws,  306. 
In  absence  of  provisions  in  rules  and  by-laws,  306. 
Exercise  of  authority,  when  a  contempt  of  court,  227,  228. 
Grounds  for  exercise  of  authority, 
Acceptance  of  bribes  from  fellow- workman,  308. 
Complaint  as  to  management  of  union,  307. 
Conduct  in  violation  of  fundamental  objects  of  union,  306, 

307. 

Disobedience  of  by-laws  and  rules, 
By-laws  against  army  regulations,  308. 
By-laws  and  rules  contrary  to  public  policy,  306,  307,  308. 
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By-laws  and  rules  not  regularly  adopted,  306. 

By-laws  in  restraint  of  trade,  308. 

Valid  by-laws  and  rules,  306,  307,  308. 
Disobedience  of  orders  of  union, 

To  deliver  up  books  and  papers,  308. 

To  join  in  or  continue  on  strike,  146-150. 

To  vote  for  designated  persons  for  public  office,  308. 

To  withhold  patronage  from  designated  person,  151. 
Expression  of  views  as  to  duties  of  members  to  employers, 

307. 

Fraud  in  obtaining  membership,  307. 
Infamous  offenses,  306. 
Non-payment  of  assessments,  307. 
Working  with  non-union  men,  307,  308. 
Working  for  proscribed  employers  of  labor,  308. 
Measure  of  punishment  imposed, 
In  general,  306-308. 

Imposition  of  both  fine  and  expulsion,  306. 
Offenses  punishable  by  fine  only,  306. 

Proceedings  to  impose, 
Hearing  and  decision, 
Nature,  312. 
Necessity,  309. 

Requisites  and  sufficiency,  309,  312. 
Notice, 

Necessity,  309. 

Requisites  and  sufficiency,  309,  310. 
Service,  310. 

Waiver  of  notice  or  service  of  notice,  310. 
Forfeiture  of  membership,  305. 
Initiation  fees  and  dues, 
Forfeiture,  304. 
Payment,  304. 

Interference  by  courts  with  punishment  of  members  by  union, 
Jurisdiction  of  courts  to  interfere, 

American  doctrine  where  property  rights  involved,  313. 
English  and  Canadian  doctrine  where  property  rights  in- 
volved, 314. 
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Rule  where  no  property  rights  involved,  315. 
What  are  property  rights,  316. 
Limits  on  courts'  power  to  interfere,  318,  332. 
Necessity  for  exhausting  remedies  within  union  before  resort- 
ing to  courts,  317,  325. 
Belief  granted  member, 

Damages  for  unlawful  expulsion  or  suspension, 
Defenses  to  actions  for  damages,  324. 
Grounds  for  allowance,  324. 
Measure  of  damages,  324. 
Proceedings  in  which  recoverable,  326. 
Protection  from  unlawful  expulsion  or  suspension,  313. 
Recovery  back  of  fine  paid,  334. 
Reinstatement  to  membership,  313,  319. 
Defenses  to  suits  for  reinstatement,  319. 
Grounds  for  reinstatement,  319. 
Methods  of  procuring  or  retaining  members, 
Compulsory  methods, 

Assaults  on,  or  threats  of  violence  against  workmen  sought 

to  be  coerced,  301. 

Compulsion  exercised  by  association  of  employers,  271. 
Enforcement  of  contract  between  union  and  employer  for 

hiring  of  union  labor  only,  153,  301. 
Intimidation  of  workmen  sought  to  be  coerced,  20. 
Threats  of  strikes  or  boycotts  against  employers  of  workmen 

sought  to  be  coerced,  301. 
Peaceable  argument  and  persuasion,  19,  301. 
Misapplication  of  funds  and  suits  to  prevent,  343. 
Qualifications  for  membership  and  right  of  union  to  exclude  from 

membership, 

Authority  of  union  to  make  rules  as  to  qualification,  302. 
Character  of  qualifications  which  may  be  prescribed,  302. 
Recovery  of  funds  of  union — In  suit  by  members,  343. 
Reinstatement  to  membership, 
By  judicial  proceedings,  313,  319. 
On  payment  of  arrears,  323. 
Resignation  from  union,  304a. 
Winding  up  and  dissolution,  rights  of  members  on,  345. 
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OFFICERS  OF  UNIONS. 

Appointment  or  election, 

Eight  of  members  to  appoint  or  elect,  294. 
Requisites  and  validity  of  election,  297. 
Duties  and  powers, 

As  limited  by  rules  and  by-laws  of  union,  294. 
Calling  strikes,  295,  296. 
Where  prohibited  by  rules  and  by-laws,  295. 
Where  strike  would  involve  breach  of  contract,  295. 
Where  strike  is  to  procure  better  terms  of  employment,  54, 

296. 

Where  strike  is  not  to  further  interest  of  union,  296. 
Execution  of  lease,  294. 
Expenditure  of  funds  of  union,  294. 
Making  service  contracts  for  members,  295. 
Preventing  misapplication  of  funds.  296a. 
Protection  of  union  label  from  infringement,  362. 
Ratification  of  contracts,  295. 
Liability  for  contempt  of  court, 

For  acts  committed  by  members,  223,  238. 
For  acts  committed  in  person,  223,  228,  229,  235,  236,  238. 
Liability  for  misapplication  of  funds, 
Civil  liability,  300. 
Criminal  liability,  300. 
Liability  to  criminal  prosecution  for  inciting  strikes,  191,  194, 

195. 
Liability  to  injunctive  process, 

For  calling  or  consenting  to  strikes, 
Where  strike  lawful,  54. 
Where  strike  unlawful,  55,  56,  162,  201,  209. 
For  giving  orders  which  will  result  in  interference  with  inter- 
state commerce,  194. 
For  imposing  or  threatening  to  impose  penalties  to  compel 

members  to  strike. 
Where  strike  lawful  but  members  under  contract  for  definite 

time,  148. 
Where  strike  lawful  but  members  not  under  contract  to 

work  for  definite  time,  148a-150. 
Where  strike  unlawful,  147. 
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For  imposing  or  threatening  to  impose  penalties  to  compel 

members  to  withhold  patronage,  151. 
Ratification  of  contracts  made  by  officers,  295. 
Relation  of,  to  members,  294. 
Removal,  298. 
Vacation  of  office,  299. 

PAETIES. 

In  action  at  law, 

In  absence  of  statutory  provisions, 
Actions  by  or  against  union  in  common  name,  ordinarily 

improper,  214. 

Actions  by  or  against  some  members  in  representative  ca- 
pacity improper,  218. 

"Waiver  of  objection  for  failing  to  join  all  members,  214. 
Under  statutes  authorizing  actions  by  or  against  union  in  com- 
mon name, 
Expressly, 

Construction,  purpose  and  effect,  215. 
Power  of  legislature  to  enact,  215. 
By  implication,  216. 
Under  statutes  authorizing  actions  by  or  against  union  in 

name  of  designated  officers,  219. 

Under  statutes  authorizing  actions  by  or  against  some  mem- 
bers in  representative  capacity,  218. 
In  suits  in  equity, 
In  absence  of  statutory  provisions, 

Suits  by  or  against  union  in  common  name  ordinarily  im- 
proper, 117,  214. 

"Waiver  of  objection  for  failure  to  join  all  members,  214. 
Suits  in  representative  capacity, 

Allegations  to  show  representative  capacity  necessary,  217. 
Amendment  to  show  representative  capacity,  217. 
Basis  of  right  to  sue  or  be  sued  in  representative  capacity, 

217. 
Persons  who  may  be  joined  in  representative  capacity, 

117,  217. 

Under  statutes  authorizing  suits  by  or  against  union  in  com- 
mon name, 
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Expressly, 

Construction,  purpose  and  operation,  215. 
Power  of  legislature  to  enact,  215. 

By  implication,  216. 
Under  statutes  authorizing  suits  by  or  against  union  in  name 

of  designated  officers,  117,  219. 
Rules  applied  in  particular  actions  or  suits, 
Actions  to  reach  funds  of  union,  216. 
Assignment  of  funds  of  union,  suit  to  compel,  344. 
Benefits,  actions  to  recover,  339. 
Benefits,  suits  to  enjoin  payment  of,  342. 
Blacklisting,  276. 
Boycotts,  actions  for  damages, 

When  joinder  of  all  members  of  union  necessary,  111. 

When  joinder  of  all  members  of  union  unnecessary,  111. 
Boycotts,  suits  to  enjoin, 

Suits  against  union  in  common  name,  117. 

Suits  against  some  persons  in  representative  capacity,  117. 

Suits  in  name  of  officers  designated  by  statute,  117. 
Labels,  suits  for  infringement  of, 

By  some  members  in  representative  capacity,  358,  374. 

By  officers  or  members,  362,  374. 

By  member  who  uses  label  on  goods  sold  by  him,  374. 
Misapplication  of  funds  of  union,  suits  to  prevent,  343. 
Picketing,  action  for  damages  caused  by,  173. 
Recovery  of  funds  of  union,  343. 

PERSUASION. 

Character  of  persuasion  permissible,  60,  61. 

Places  at  which  persuasion  permissible,  60. 

Putting  on  "unfair  list,"  whether  persuasion  or  intimidation,  83. 

To  induce  breach  of  contract,  19,  59,  203,  204,  207,  209,  210,  212. 

To  induce  others  to  join  strike, 

Where  strike  lawful,  60,  126. 

Where  strike  unlawful,  60,  207. 

Where  workmen  under  contract  for  definite  time,  60. 
To  induce  other  employers  not  to  hire  employes  locked  out,  265. 
To  induce  withholding  of  labor,  59,  60,  62, 161, 169. 
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To  induce  withholding  of  patronage, 

Where  object  is  lawful,  59,  72,  83. 

Where  object  is  unlawful,  59,  72,  83. 
To  induce  workmen  to  join  union, 

Eight  to  persuade  generally  recognized,  19. 

Right  to  persuade  persons  in  employ  of  receiver,  19. 

Where  joining  union  would  involve  breach  of  contract,  19,  210. 

PICKETING. 

Contempt,  picketing  as  amounting  to,  225. 
Definition  or  description  of  term,  161. 

Lawfulness  as  affected  by  consent  of  party  whose  premises  picket- 
ed, 171. 

Lawfulness  as  dependent  on  acts  accompanying, 
Going  upon  premises  picketed,  165. 
Picketing  accompanied  by  force,  violence  or  intimidation,  108, 

162,  163,  172. 

What  constitutes  intimidation,  162. 
Illustrative  cases,  163. 
Picketing  accompanied  by  obstruction  of  premises  picketed, 

164. 

Picketing  conducted  in  peaceful  manner, 
View  that  peaceful  picketing  unlawful,  168. 
View  that  peaceful  picketing  ordinarily  lawful,  169. 
Lawfulness  as  dependent  on  number  of  pickets,  170. 
Liability  for  picketing, 
Actions  for  damages,  173. 
Criminal  prosecutions,  162,  172. 
Injunctions,  108,  162,  163,  171,  172,  173. 
Persons  liable  for  picketing,  175. 
Objects  usually  sought  to  be  effected,  161. 
Protection  of  right  to  employ  pickets,  174. 
Purposes  for  which  permissible, 
In  general, 
To  acquire  information  essential  to  maintenance  of  strike,  169, 

173. 
To  induce  withholding  of  labor  in  aid  of  lawful  strike,  126, 

169,  170,  173. 
To  induce  withholding  of  patronage,  161,  172. 
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To  further  an  unlawful  strike,  167. 

To  procure  breach  of  contract  of  employment,  166. 

PLEADINGS  IN  CIVIL  CASES  (For  approved  forms  see  FORMS 
OF  PLEADINGS,  INJUNCTIONS,  AND  RESTRAIN- 
ING  ORDERS). 
Actions  for  damages, 
Blacklisting, 

Form  of  action,  276. 
Necessary  allegations,  276. 
Boycotts  of  capital,  110. 
Allegations,  110. 

Damage  resulting  from  acts  complained  of,  110. 
Existence  of  conspiracy,  110. 
Execution  of  conspiracy,  110. 
Form  of  action,  110. 
Boycotts  of  labor, 

Allegations  of  conspiracy,  137. 
Allegations  of  injury,  137. 
Allegations  of  malice,  137. 

Wrongful  suspension  or  expulsion  from  union,  327. 
Action  to  recover  fine  extorted  from  employer  and  damages,  45. 
Action  to  recover  penalty  for  infringement  of  label,  380 
Suits  or  proceedings  to  compel  reinstatement  to  union, 
Allegations,  321. 

Form  of  suit  or  proceedings,  320. 
Suits  to  enjoin  boycotts, 
Allegations, 

Evidentiary  facts,  113. 

Facts  entitling  complainant  to  relief,  113. 

Inadequacy  of  remedy  at  law,  113. 

Inferences,  generalities,  presumptions  and  conclusions,  113. 

Injury  from  acts  complained  of,  113. 

Irreparable  injury,  113. 

Showing  that  defendants  are  sued  in  representative  capacity, 

117. 

Amendments, 

Amendments  permissible,  115,  117. 
Time  of  making  amendments,  115. 
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Prayer, 

For  injunction,  114. 
For  process,  114. 
Suits  to  enjoin  infringement  of  label,  375. 

PLEADINGS   IN   CRIMINAL   CASES    (For   approved   forms   see 
FORMS  OF  PLEADINGS,  INJUNCTIONS,  AND  RE- 
STRAINING ORDERS). 
Boycotts  of  labor,  140. 
Extorting  money  by  procuring  workmen  not  to  retain  or  accept 

employment,  46. 

Infringement  of  union  label,  379. 
Obstructing  and  retarding  mails, 
Means  employed,  200. 
Overt  acts,  200. 
Scienter,  200. 
Using  force,  violence  or  intimidation  to  prevent  laborer  from 

working,  145. 
PROCURING  BREACH  OF  CONTRACT. 

Classes  of  contracts,  causing  breach  of  which  may  be  unlawful, 
In  general,  203. 
Contracts  of  employment,  203. 

Criminal  liability  for  causing  breach  of  contract,  213. 
Just  cause  or  excuse, 

Definition  or  description,  29,  205. 
General  considerations  affecting  its  existence, 
Absence  of  ill-will,  205,  207,  209. 
Altruistic  motives,  205. 

Belief  that  employer  intends  to  break  contract,  207. 
Competition,  205,  207. 
Contract  broken  inconsistent  with  prior  contract  rights  of 

party  causing  breach,  205. 
Good  faith,  207,  209. 
Means  employed,  204. 

Misunderstanding  of  his  rights  by  party  causing  breach,  205. 
Refusal  of  employer  to  unionize  plant,  207. 
Refusal  of  employer  to  adopt  union  scale  of  wages,  207. 
Unwillingness  to  work  with  insubordinate  workman  whose 
discharged  caused,  205. 
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Means  employed, 
Abusive  language,  207,  209. 
Annoyance  or  molestation,  209. 
Boycotts,  212,  213. 
Espionage,  207. 

False  or  fraudulent  representations,  203,  204. 
Fines,  imposition  of,  or  threats  to  impose,  148,  209. 
Force,  violence,  intimidation,  or  coercion,  203,  204,  207,  209, 

211,  212. 

Persuasion,  19,  59,  60,  163,  204,  207,  209,  210,  212. 
Payment  of  money  or  transportation  expenses,  209. 
Picketing,  166. 

Strikes  or  threats  of  strikes,  47,  81,  105,  211,  212. 
Strikes,  calling  of  by  officers  of  union,  201,  209. 
Strike  pay,  giving  of,  65. 
Particular  contracts,  for  procuring  breach  of  which  civil  liability 

incurred, 

Breach  by  employes  of  contract  not  to  join  union,  210. 
Breach  by  employes  of  service  contracts, 
In  absence  of  special  statutory  provisions, 
Liability  for  damages,  207. 
Liability  to  injunctive  process,  209. 
Under  English  Trade  Disputes  Act  1906,  208. 
Breach  by  employer  of  service  contracts,  48,  211. 
Breach  of  contract  not  involving  relation  of  master  and  serv- 
ant, 

In  general,  212. 

By  independent  contractor,  59,  81,  105. 
Rights  invaded  by, 
A  property  right,  203. 
Right  not  absolute,  205. 

PUBLIC  POLICY. 

Constitutions,  rules  and  by-laws  of  union  as  violating,  285,  286, 

306,  307,  309. 

Contents  of  union  label  must  be  in  compliance  with,  369. 
Contracts  providing  for  employment  of  union  labor  only  as 

violating, 
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Contract  between  union  and  association  of  employers  engaged 

in  private  enterprise,  153,  156,  157. 

Contract  between  union  and  employer  engaged  in  private  en- 
terprise, 154,  156,  157. 

Contracts  for  public  work  as  violating,  158-160. 
Statement  of  rule,  158. 
Reasons  on  which  rule  based,  159. 
Statutory  protection  of  union  labels  as  violative  of,  367. 

QUESTIONS  FOE  JURY. 

In  actions  for  damages  caused  by  wrongful  suspension  or  expul- 
sion, 311,  330. 

In  actions  for  procuring  employes'  discharge  by  boycott,  138. 
RECEIVERS. 

Interference  with  property  in  hands  of,  as  a  contempt  of  court, 
Advising  intimidation  of  employes,  236. 
Inducing  other  employes  not  to  join  strike,  235. 
Physical  injury  of  property,  237. 
Strikes  or  calling  of  strikes,  234. 
Theory  on  which  interference  held  contempt,  233. 
Violation  of  express  command  not  essential  to  offense,  233. 
Right  of  employes  of,  to  strike,  32. 
Status  of  agents  and  employes  of  receivers  as  officers  of  court, 

233. 

Status  of  receivers  as  officers  of  court,  233. 
STRIKES. 

Definition  or  description,  25. 
General  right  of  workmen  to  strike, 
Right  usually  exists  but  not  absolute,  30. 
Reasons  for  existence  of  right,  30. 

Means  to  render  effective  and  object,  the  test  of  lawfulness,  30. 
Strike  unlawful  if  immediate  purpose  is  to  injure  others,  30. 
Injury  from  strike  must  be  incidental,  30. 

Lawfulness  tested  by  elementary  principles  of  tort  and  con- 
spiracy law, 
Absolute  rights  possessed  by  individual, 

To  refuse  business  relations  with  any  person  whatsoever,  27. 
To  refrain  from  contracting  whether  for  labor  or  merchan- 
dise, 27. 
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To  quit  or  threaten  to  quit  work  under  contract  terminable 

at  will,  27. 

Motive  in  exercising  absolute  right  immaterial,  27. 
Right  not  subject  to  restraint  by  legislature,  27. 

Combination  as  affecting  lawfulness  of  act  lawful  for  indi- 
vidual, 28. 
Doctrine  that  act  lawful  for  individual  necessarily  lawful 

for  combination,  28. 

The  contrary  doctrine  and  reasons  on  which  it  is  based,  28. 
Statutory  abrogation  of  rule  in  England,  28. 
Statement  of  test  for  determining  lawfulness  of  combination 

to  commit  act  lawful  for  individual, 

Motive  for  combining  or  object  to  be  attained  the  test,  29. 
Necessity  for  existence  of  just  cause  or  excuse,  29. 
Under  what  circumstances  just  cause  or  excuse  exists,  29. 
Where  injury  to  others  incidental  to  legitimate  end,  29. 
Where  immediate  purpose  is  injury  to  others,  29. 

Means  to  render  strike  effective, 

Argument  and  persuasion, 
In  general,  59. 

Inducing  other  workmen  to  strike, 
In  furtherance  of  lawful  strike,  60. 
In  furtherance  of  unlawful  strike,  60. 
Where  laborers  under  contract  for  definite  time,  60. 
Inducing  others  not  to  accept  employment,  61. 
Inducing  others  not  to  work  for  manufacturer  who  is  assist- 
ing strikers'  employer,  62. 
Inducing  others  to  withhold  patronage,  59. 
Nature  of  persuasion  permissible,  60. 
Places  where  persuasion  permissible,  60. 
Force,  violation,  or  intimidation, 
In  general,  59. 
To  prevent  others  working, 

Not  authorized  by  statute  permitting  combination,  63. 
Rights  invaded  by  use  of,  63. 

That  workman  intimidated  not  bound  by  contract  imma- 
terial, 63. 
Fraud  to  prevent  others  working,  64. 


644  INDEX. 

[Keferences  are  to  sections.] 

Imposition  of  or  threats  to  impose  penalties  to  compel  members 

to  strike, 

Where  strike  is  unlawful,  147,  209. 
Express  threats  unnecessary,  147. 
Calling  of  strike  as  importing  threat,  147. 
Where  purpose  of  strike  lawful,  but  members  under  contract 

for  definite  time,  148. 
Where  strike  lawful  but  members  not  under  contract  to  serve 

for  definite  time, 
Introductory  statement,  148a. 
Question  considered  on  principle,  150. 
Question  considered  on  weight  of  authority,  149. 
Payment  of  benefits  to  members  or  non-members, 
In  aid  of  justifiable  strike,  65. 
In  aid  of  unlawful  strike,  65. 
Posting  names  of  contributors  and  non-contributors  to  strike 

fund,  60. 
Withholding  of  patronage,  59. 

Objects  for  which  strikes  or  threats  of  strike  permissible, 
To  advance  or  maintain  rate  of  wages,  or  obtain  other  legiti- 
mate advantage,  31. 

Right  as  affected  by  Anti-Trust  Act,  33, 150, 189. 

Eight  as  affected  by  Interstate  Commerce  Act,  33,  150,  194. 

Right  as  affected  by  Rev.  St.  U.  S.  §  5440, 195. 

Right  as  affected  by  statute  prohibiting  obstruction  of  the 
mails,  33,  150,  199,  201. 

Right  as  affected  by  fact  that  employer  is  injured,  31. 

Right  as  affected  by  fact  that  strikers  are  employes  of  re- 
ceiver, 32,  150,  234. 

Right  probably  absolute  unless  strikers  bound  by  contract,  31. 

Superiority  of  right  to  employer's  right  to  free  labor  market, 
150. 

To  compel  employer  to  pay  fine  assessed  against  him, 

Civil  liability,  45. 

Criminal  liability,  46. 

To  compel  employer  to  pay  fine  assessed  against  member,  47. 
To   compel  employer  to   submit  disputes  with  employes  ,to 
council  of  union,  49. 
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To  compel  member  to  pay  money  to  union, 
In  absence  of  statutory  provisions,  44. 
Under  English  Trade  Disputes  Act  of  1906,  44a. 
To  enforce  boycotts,  51  (And  see  BOYCOTTS  OF  CAPITAL, 

BOYCOTTS  OF  LABOR), 

To  enforce  payment  of  fine  by  workman  not  a  member,  42. 
To  prevent  employment  or  procure  discharge  of  workmen  not 

members  of  union, 

Doctrine  that  right  to  strike  for  this  purpose  does  not  exist, 
Question  considered  from  standpoint  of  injury  to  em- 
ployer, 35. 

Question  considered  from  standpoint  of  injury  to  non- 
union men,  35. 

Doctrine  that  right  to  strike  for  this  purpose  is  absolute,  35. 
Doctrine  that  right  to  strike  for  this  purpose  depends  on 

motive, 

This  view  sustained  by  weight  of  authority,  35. 
Motive  deemed  proper  when  immediate  purpose  to  advance 

interests  of  strikers,  35. 

Motive  deemed  improper  when  immediate  purpose  to  in- 
jure others,  35. 
Wanton  interference  with  business  or  trade  of  another  not 

permissible,  35. 

Question  of  motive  considered  in  particular  instances, 
The  compelling  of  workmen  to  join  union, 
View  that  motive  proper,  39. 

Reason  in  support  of  this  view;  opinion  of  Chief  Jus- 
tice Shaw,  39. 

The  contrary  view  and  reasons  on  which  it  is  based,  40. 
Application  of  latter  view  to  particular  cases,  41. 
The  securing  of  efficient  and  careful  fellow-workmen, 
Motive  a  proper  one  according  to  the  weight  of  author- 
ity, 36. 
Reasons  in  support  of  this  view,  36. 

The  securing  of  fellow-workmen  of  good  character  and  con- 
duct, 37. 

The  securing  of  employment  of  members  in  preference  of 
workmen  not  members,  38. 
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Motive  a  proper  one  according  to  the  weight  of  author- 
ity, 38. 

Competition  considered  ample  justification,  38. 
Analogy  between  competition  in  labor  and  competition 

in  capital,  38. 
Strike  considered  lawful  though  workmen  compelled  to 

adopt  another  trade,  38. 
Decisions  relating  to  the  question  considered  on  the 

facts,  38. 
Decision  of  Maryland  Court  in  conflict  with  above  views, 

38. 

To  procure  discharge  of  workmen  for  agreeing  to  strike,  43. 
To  procure  discharge  of  workmen  in  breach  of  contract  of  em- 
ployment, 48,  211. 

To  redress  grievances  of  individual  members,  34. 
Procuring  strikes  in  violation  of  Canadian  Industrial  Disputes 

Act,  50. 

Procuring  of  strike  by  intermeddler,  44a,  57. 
Strikes  in  breach  of  service  contract,  31,  50,  147,  207. 
Strikes  or  calling  of  strikes  as  a  contempt  of  court  (See  CON- 
TEMPT), 

Strikes,  threats  of  strikes  or  calling  of  strikes  as  a  basis  for  crim- 
inal prosecutions  (See  CRIMINAL  LIABILITY), 
Strikes,  threats  of  strikes  or  calling  of  strikes  as  authorizing  re- 
lief by  injunction  (See  INJUNCTIONS), 
Strikes,  threats  of  strikes  or  calling  of  strikes  as  giving  right  to 

damages  (See  DAMAGES), 

Strikes  or  threats  of  strikes  to  enforce  payment  of  fine  as  author- 
izing recovery  of  (See  FINES), 
Termination  of  relation  of  employer  and  employe  by  strike,  58. 

SUSPENSION  (See  also  GENERAL  AND  LOCAL  UNIONS). 

Authority  of  union  to  suspend  members, 

By  virtue  of  provisions  in  rules  and  by-laws,  306. 

In  absence  of  provisions  in  rules  and  by-laws,  306. 
Damages  resulting  from  suspension, 

Defenses  to  actions  for,  324. 

Grounds  for  allowance,  324. 
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Measure  of  damages,  324. 
Proceedings  in  which  recoverable,  326. 
Grounds  for  suspension, 
Disobedience  of  rules  and  by-laws, 

By-laws  and  rules  contrary  to  public  policy,  306,  308. 
By-laws  against  army  regulations,  308. 
By-laws  and  rules  not  regularly  adopted,  306. 
By-laws  in  restraint  of  trade,  308. 
Valid  rules  and  by-laws,  308. 
Disobedience  of  orders  of  union, 
To  deliver  up  books  and  papers,  308. 
To  strike  or  continue  on  strike,  146-150. 
To  vote  for  designated  person  for  public  office,  308. 
To  withhold  patronage  from  designated  person,  151. 
Failure  to  pay  fine,  308. 
Proceedings  for  suspension, 
Hearing  and  decision, 
Nature,  312. 
Necessity  for,  309. 
Requisites  and  sufficiency,  309,  312. 
Notice, 

Necessity,  309. 

Requisites  and  sufficiency,  309,  310. 
Service,  310. 

Waiver  of  notice  or  service  of  notice,  310. 
Review  by  courts  of  act  of  union  in  suspending  member, 
Jurisdiction  where  property  rights  involved, 
In  America,  313. 
In  England  and  Canada,  314. 
What  are  property  rights,  316. 

Jurisdiction  where  no  property  rights  involved,  315. 
Limits  on  power  of  review,  318. 

Necessity  for  exhausting  remedies  within  union  before  re- 
sorting to  courts,  317,  325. 
Protection  from  unlawful  suspension,  313. 
Reinstatement  to  membership,  313,  319. 
Defenses  to  suits  for  reinstatement,  319. 
Grounds  for  reinstatement,  319. 
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UNION  LABELS. 

Abandonment,  373. 

Adoption,  368. 

Allowance  of  profits  made  by  infringement,  378. 

Assignability,  372. 

Criminal  liability  for  infringement  of, 

In  absence  of  statute  making  it  an  offense,  358. 
Under  special  statutory  provisions,  362,  379. 
How  statutes  construed  in  civil  cases,  362. 
How  statutes  construed  in  criminal  cases,  362. 
Criminal  prosecutions  for  infringement  of,  379. 
Definition  or  description,  356. 
Injunctions  for  protection  of, 
Right  to,  in  absence  of  statute, 

Where  bill  framed  on  theory  that  label  is  technical  trade- 
mark, 358. 

Where  bill  not  framed  on  theory  that  label  is  technical  trade- 
mark, 361. 

Under  special  statutory  provisions,  362. 

On  bill  by  member  who  uses  label  on  goods  made  by  him,  360. 
Particular  acts  enjoined,  377. 
Suits  to  enjoin, 

Bill  (See  PLEADING  IN  CIVIL  CASES), 
Costs,  377a. 
Defenses,   376. 
Parties  (See  PARTIES), 

Ordinances  requiring  municipal  printing  to  bear  union  label,  160. 
Penalties  for  infringement,  362,  380. 
Actions  to  recover  penalties,  380. 
Statutes  imposing  liability,  362. 
Protection  to  which  label  entitled, 

Whether  entitled  to  protection  as  technical  trade-mark, 

View  that  label  entitled  to  protection  as  being  a  trade-mark 

and  reasons  therefor,  357. 

The  contrary  view  and  reasons  on  which  it  is  based,  357. 
On  principle  not  entitled  to  protection  as  trade-mark,  358. 
Whether  entitled  to  protection,  under  Act  of  Congress  July  8, 
1870,  359. 
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Whether  entitled  to  protection  when  used  by  member  on  goods 

made  and  sold  by  him,  360. 
Whether  entitled  to  protection  in  absence  of  statute  though  not 

considered  a  trade-mark, 

View  that  label  not  entitled  to  protection,  361. 
The  contrary  view  and  reasons  on  which  it  is  based,  361. 
The  view  sustainable  on  principle,  361. 
Statutory  protection  of  labels, 

Construction,  operation  and  effect  of  statutes,  362. 
Necessity  that  label  should  be  technical  trade-mark,  362. 
Summary  of  provisions  of  statutes,  362. 
Validity  of  statutes  considered  with  reference  to  constitu- 
tional provisions,  363-366. 
Denial  of  equal  protection  of  laws,  364. 
Due  process  of  law,  364. 
Local,  special,  or  private  laws,  366. 
Title  of  acts  and  unity  of  subject  matter,  365. 
Validity  of,  considered  with  reference  to  public  policy,  367. 
Purpose  of  label,  356. 
Registration,  362,  379: 
Requisites  of  label,  368-371. 
As  to  adoption,  368. 
As  to  contents,  369,  371. 

Compliance  with  rules  of  morality  and  public  policy,  369, 

371. 

In  general,  369. 

Truthfulness  of  statements  contained  in,  371. 
Compliance  with  statutory  requirements,  370. 

VENUE. 

In  prosecutions  for  infringement  of  label,  379. 

VERDICT. 

In  action  for  wrongfully  procuring  expulsion  from  union,  331. 
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